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here is a danger that the current
debate about the future of the pro
fession will displace what little atten
tion the judiciary receives. That should
not be so.
The warning signs are clear. The JSC
is battling to engage the interest of those
South Africa needs as its new judges:
the best, across the board of race and
gender. The problem is not just (as some
think) that white senior practitioners are
hanging back. It is that some of the best
black lawyers will not put their names
forward either.
Obviously skill and experience in
practice do not automatically translate
into a desire to be a judge, or even a
suitability for the job. Many colleagues
by inclination are not cut out for judi
cial service. But many are, and are dis
suaded. What are the reasons?
From my own discussions around the
country, I would put morale ftrst. Many
are concerned by a set of reinforcing
factors: a sense of not being wanted for
what they have to offer; current (and
voluble) disaffection among many serv
ing judges; hostility to judges; the unset
tled nature of things (the endless talka
thons about the future shape of the
courts, the drastic remaking of the pro
fession: one colleague has taken refuge
in calling her parrot Quo Vadis).
Next I would put conditions. These
have much to do with morale. The bad
administration in the Department of
Justice - castigated by the Public
Accounts Committee in Parliament 
has meant increasingly squalid courts,
poor support staffing, and erratic budg
eting. What else can explain cutting the
library budget in the Eastern Cape in one
year from R466 147,00 to R212 000,00
- and then to R190 OOO,OO? Or that fax
paper and other stationery for judges
simply becomes unavailable a few
months into the ftnancial year? The SCA
library - surely a critical national
resource - has seen its already trimmed
budget likewise slashed this year from
about R750 000 to just over R300 000.
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Finally there is money. The Gov
ernment is under strain, we know, and it
is to be commended for its endeavours to
create ftnancial discipline and integrity.
But ultimately you get what you pay for.
Government itself has now recognised
this by seeking to decouple top manage
ment from the ranks of public service. If
it does not do so, it will lose them to
business, and it will not attract the best.
What rankles is the neglect of the past
and the skewed effect now. A High Court
judge is paid a little more than a deputy
provincial speaker; less than a provincial
MEC; less than a national deputy minis
ter. The Chief Justice and President of
the Constitutional Court are paid more
than a hundred thousand rands a year
less than a national minister.
Just how unacceptable the remuner
ation of judges has become is shown by
another set of comparables: higher edu
cation. This, too, is publicly funded.
This, too, serves public purposes. This
however does not have to compete with
competitive private sector interests. Yet
university vice-chancellors (principals)
currently earn R800 000 to R900 000
per annum - twice as much as the
Chief Justice or President of the
Constitutional Court. Their registrars
earn R500 000 to R550 000. The dis
crepancy is indefensible.
How can this be allowed to continue?
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The constitution entails a division of
powers. The judiciary occupies no sub
servient position of State, yet it is so
treated. The pressures on a conscientious
judge have grown, and the constitution
itself has given an added jurisdiction and
workload.
In · these ·circumstances the Bench
will lose good people; worse, it will not
attract the best from the profession.
The GCB has prepared a study paper
on the topic. It has expressed its support
for urgent steps to remedy the position
to the Heads of Courts and the Minister.
The present situation cannot drag
on. We raised the matter in our open
letter to President Mbeki over a year
ago. It's time for action.

Some salary comparisons
Salary per annum
R
Chief Justice of the Supreme
Court of AppeallPresident of
the Constitutional Court

486411

National Minister

543784 (notch 1) to 598 162 (notch 3)

High Court judge

442002

National Deputy Minister

441 980 (notch 1) to 486 178 (notch 3)

Executive council member

441 980 to 486 178

Deputy provincial speaker

342 763 to 377 039
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A judge explains ...
A judge, seeking at this moment to return to the Bar, explains: "My financial
responsibilities have reached such a state that I must now choose between stay
ing on as a judge and face complete financial ruin, or resigning with the hope of
improving my situation. I have a large young family. Maintaining them, espe
cially providing for their schooling, takes its toll .... Because they are young, I
also need to make adequate provision for them in case I die suddenly .... The
sum total of all this is that I am left in a parlous fmancial situation. Imust men
tion that my situation is not as a result of extravagance on my part. I have taken
the decision to resign from the Bench after thinking long and hard and untold
agonising. It is with a heavy heart that I announce this decision to the Bar. I feel
that I have betrayed the trust they placed in me when they nominated me for the
high office of judge."

editor
The Bar's litigation
against the COMpetition
Commission t fV letter from
one of your soldiers

he impression one gains, when reading
the Bar's response to the rulings of the
Competition Commission, is that we have a
cause to fight for, an honour to uphold. a
luta continua, as you say.
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Looks may be deceptive, but 1 think you are
of a generation which was a little sceptical
of war. You may remember:
"Generals order their soldiers to kill and to
fight for a cause they've long ago forgotten"

Are you sure that the Bar is not fighting for
a cause we' ve long ago forgotten? If not, do
we really need to fight this war?
1 mean that we should examine (i) which
aspects of the Bar could do without the
underpinning of a "rule" and (ii) which
aspects of it we might as well abandon.
1 take as an example, the aspect that reserves
our professional expertise to the servicing of
the legal requirements of the public only
through the offices of an attorney. This is
underpinned by the rule that advocates may
take instructions only from an attorney.
Presumably, this rule was created out of a
practice. The practice became a custom of
the Bar, and was then formalised as a rule.
Before the practice became a rule, 1 imag
ine that any advocate who practised con
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trary to it would have been considered a lit
tle odd at best, but certainly one who had
lost his professional bearings. He would, I
think, have been considered one who
dressed up as an advocate but was not real
ly an advocate at all. There would have
been no rule entitling a Bar to prohibit him
from acting on instructions of a lay person
as no rule would have been necessary. By
doing so, he would have given notice that
he was no longer practising as an advocate
and no longer wished to be associated with
the people known as advocates.
Because the choice of becoming an advo
cate entailed a choice to take instructions
only from an attorney, there was no need
for a rule.
Why then introduce a rule? The fact that
there are certain advantages to the practice
does not justify the introduction of a rule. If
an advocate wishes to take instructions
from a lay person and not from an attorney,
why prevent him from doing so? He may
not feel so sophisticated when described as
a member of a "referral profession." He
may be willing to drop the acclaim in
favour of a bit of work. The fact that he
does so may result in the rest of the advo
cates shifting a little away from him in the
lift, but why force him to follow the rule? If
he later discovers that it would have been
far better to have insisted on taking instruc
tions only from an attorney, then perhaps he
will be less tempted to invent ingenious
ways of getting around the rule, which he
did as a card-carrying member of the Rolls
Royce profession. We all know there are
many advocates who do operate according
to such ingenious methods, and we all
know there are many who formally take
instructions from attorneys, but are so
beholden to the purses of a few of them that
they might as well be considered permanent
employees of their firms. In either case,

providing solemnly that the advocate may
take instructions only from an attorney
achieves none of the ends for which the rule
is supposed to have been accepted.
I suggest therefore that we allow the total
onslaught of the Competition Commission
to be an opportunity to go back to the roots
of the Bar. Let them lay down conditions,
let them insist that we abolish this rule.
Those of us who really believe in the prac
tice will then become visible, for we shall
follow it out of choice. If the vast majority
of advocates take this abolition to be the
opportunity they have long been waiting
for, then well and good. It may be that from
then on, the real members of the Bar will
become visible, the better for attorneys to
see who among us is serious about our pro
fessional vision and to whom they may turn
for the ' referral' aspects of their work. In
time, the closet attorney-advocates who
have come out, will no doubt be swallowed
up by law flflllS setting up this or that liti
gation department replete with hired litiga
tors, and the Bar will be the Bar again! !
What we do not want is litigation with the
Competition Commission predicated on
some vainglorious goal of maintaining the
past, just for the sake of the past. What if
the advocates end up snarled in interlocuto
ries with the Competition Commission (of
which there are many, as the law reports
already show), appeals, reviews, visits to
the Constitutional Court and so on? What if
this costs a lot of money, and at the end, we
have not a victory but a stalemate, and a
profession which has forgotten why it is
fighting for these rules after all?
Is it not time to do a deal with the devil?
Tell the Competition Commission we will
accept the intrusive tinkering with our pro
fessional rules, such as the rule against
advertising (we'll accept the publication of
advocates' names with special skills but on
good quality paper, and no neon lights), but
we'll accept no others. Win a compromise
now. Tell the Competition Commission we
will do away with the toothless 90-day rule,
but tell it that everything else must remain!
Isn't the best line of defence the one which
the Competition Commission can have no
answer to - that we have no rules, just non
compulsory practices which each member
follows out of individual choice? Let them
see if they can attack that!
CD
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