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Contempt of court - applicant 
previously made defamatory 
and insulting comments about 
two judges - applicant condi
tionally barred from filing or 
serving further papers - Sol/er v 
Sol/er 2001 (1) SA 570 (C) 

Prior to making the present interlocutory 
application, in a letter as well as in an affi
davit filed in response to his wife's counter
application, the applicant made remarks that 
were personally insulting to and defamatory 
of two judges. 

The court (per Thring J) held that, in 
addition, when taken together, the state
ments constitute a scandalising of that 
court. As a result, applicant violated the 
dignity, repute and authority of that court 
by unfairly and improperly criticising the 
court in relation to proceedings which are 
pending before it. 

The court referred to the following dictum 
by Wilmot J in R v Almon (1765) 97 ER 94: 

"The arraignment of the justice of the 
Judges, is arraigning the King's jus
tice; it is an impeachment of his wis
dom and goodness in the choice of 
his Judges, and excites in the minds 
of the people a general dissatisfaction 
with all judicial determinations, and 
indisposes their minds to obey them; 
and whenever men's allegiance to the 
laws is so fundamentally shaken, it is 
the most fatal and most dangerous 
obstruction of justice, and, in my 
opinion, calls out for a more rapid 
and immediate redress than any other 
obstruction whatsoever; not for the 
sake of the Judges, as private individ
uals, but because they are the chan
nels by which the King's justice is 
conveyed to the people." 

The court referred to the fact that appli
cant was seeking relief in the same court he 
has treated with contempt and held that 
while it will not lightly close its doors to a 
litigant, a litigant who has contemptuously 
turned his back on those doors and has 
repeatedly treated with contumely the 
judges who sit within them, must not be 
surprised if, when he attempts to re-enter 
the halls of justice to seek relief, he finds 
the way barred to him until he has purged 
his contempt for the very tribunal from 
which he now seeks justice. 

The applicant, who also is an attorney of 
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the court, was offered the opportunity to 
purge his contempt by filing with the regis
trar an affidavit in which he (a) uncondi
tionally retracted each of his objectionable 
statements; and (b) apologises appropriate
ly and without reserve to each of the judges 
concerned had to the court as a whole for 
having made the statements. 

Advocate - obliged to act with 
utmost good faith towards court 
- Toto v Special Investigating 
Unit 2001 (1) SA 673 (E) 

Counsel appearing on behalf of the first 
respondent in an appeal to the full bench 
also appeared as counsel in a matter report
ed as Konyn v Special Investigating Unit 
1999 (1) SA 1001 (Tk). That case was perti
nently relevant to the result of the present 
appeal. The advocate failed to draw the 
attention of the court to that matter and when 
taxed with his failure to do so he argued that 
there was no obligation on him to do so 
because, according to him, Konyn's case was 
distinguishable from the present matter. 

The court rejected counsel's argument 
and held that it was for the court to decide 
the relevance or otherwise of the decision 
once the existence thereof had been brought 
to the attention of the court. The court reaf
firmed that it is a practitioner's duty to 
inform the court of a judgment within his 
knowledge material to the issues; even if 
such judgment is against the case which he 
is presenting. In the latter event, counsel 
should have either sought to argue that such 
case was wrongly decided to have attempted 
to distinguish it from the case being heard. 

For a practitioner to be aware of a judg
ment adverse to his case and not bring it to 
the attention of the court, amounts to a 
gross breach of this duty. 

Anton Piller orders - Mareva 
injunction - safeguards for deal
ing with claims for such extraor
dinary measures set out
Pohlman v Van Schalkwyk 
2001 (1) SA 690 (E) 

Lured by the prospect of easy money, appli
cants in this case were persuaded to part 
with substantial amounts of their money. At 
some point they were alerted to the fact that 
their investment was going awry. This judg
ment concerns their attempts to make use of 
an Anton Piller order and Mareva injunc
tion. 

On the return day of a rule nisi that oper
ated as an interim interdict, the court had no 
quarrel with the merits of the application. 

However, in the opinion of the court, appli
cants got too much and they got it too easily. 

The courts have devised at least three 
different and complementary safeguards to 
prevent or to minimise the prejudice or 
potential prejUdice to the opposing party 
and innocent third parties. These are: (1) 
the substantive legal requirements that have 
to be met before any of these orders may be 
granted; (2) the methods by which the 
applicant's interests are protected should be 
not disproportionate to the interest being 
protected; and, (3) the process must usually 
be overseen by an independent supervising 
attorney and usually only specific docu
ments of things may be attached, copied or 
taken into possession. 

In this case, the court pointed out that 
applicants obtained the above orders with 
little of the kinds of safeguards referred to. 
There was no provision made for a super
vising attorney; no provision was made for 
an independent supervising attorney; no 
attempt was made to prevent applicant or 
his representatives from gaining access to 
the information gathered in the process. 

The court pointed out that no practice 
note exists in the Eastern Cape dealing with 
Anton Piller orders or Mareva injunctions. 
The judge therefore attached the latest prac
tice notes issued under the new Civil 
Procedure Rules of the United Kingdom 
Courts as an example of the kind of safe
guards that practitioners should consider 
when seeking this type of relief. A copy of 
these rules (running into some 6! printed 
pages) is published on pages 701 to 707 of 
the report. Practitioners should take note. 

Duty of counsel and attorneys 
to direct the court's attention to 
relevant authority - Ex parte 
Hay Management Consultants 
(Pty) Ltd 2000 (3) SA 501 (W) 

This was an ex parte application for the 
attachment of a defendant's "claims present
ly due and payable in the future." The pur
pose of the attachment was to confirm or to 
found jurisdiction against defendant which 
was a company incorporated in terms of the 
laws of England and Wales. In terms of the 
written agreement entered into between the 
parties, it was agreed that the proper law of 
tr.e agreement shall be the law of the 
Republic of South Africa. For the purposes 
of the agreement, the parties' chosen domi
cilium citandi et executandi was an address 
in Johannesburg. 

When the application was called, the 
COUlt (per Wunsh 1) asked counsel whether 
the election by defendant of a domicilium 
citandi et executandi within the jurisdiction 
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of the court coupled with the choice of South 
African law, did not amount to a submission 
to the jurisdiction of the court in which an 
attachment would be impermissible. 
Counsel (only identified as "X" in the 
reported judgment) responded that a consent 
per se, even if there is a ratio jurisdictionis 
and, as in the present application, the appli
cant is a resident of the area of the court, 
does not suffice. She accordingly submitted 
that an attachment is required to confer juris
diction or to confIrm it. The court thereupon 
enlightened counsel that the contrary had 
been held by the full Bench of the 
Witwatersrand Local Division in American 
Flag plc v Great African T-Shirt 
Corporation CC; American Flag plc v Great 
African T-Shirt B Corporation CC: In re Ex 
parte Great African T-Shirt Corporation CC 
2000 (1) SA 356 (W), and asked counsel to 
present argument on the issue. 

The court granted an adjournment for 
that purpose. Two days later counsel still 
insisted that a consent to jurisdiction always 
requires an attachment to be effective. She 
said that she could not find the report of the 
case to which the court had referred. 

This was not acceptable to the presiding 
judge (who himself happened to be a 
member of the court in American Flag
case). The court's ire was aroused by the 
fact that, had the presiding judge not known 
of that case, counsel's ignorance of its 
existence and failure to bring it to the 
attention of the court could have misled the 
court. In this regard, he made the following 
observations: 

"While counsel and attorneys may not 
be expected to read the law reports as 
they are published and recall their 
contents or effect, if they have to pres
ent argument on a matter, the least 
that is expected of them is to consult 
the relevant textbooks, the consolidat
ed indexes of and noters-up to the 
ordinary law reports and the indexes 
of and noters-up in weekly or month
ly reports which have been published 
after the effective date of the latest 
consolidated index and noter-up. I do 
not mention the computer services 
that are available to retrieve material. 
If counsel does not possess his or her 
own copies of the reports, the Bar 
library or the Court library can be 
consulted. Regrettably this is a short
coming which happens too often. I 
consider apposite the following words 
of Brooke LJ in Copeland v Smith 
[2000] 2 All ER 457 (CA) in an 
appeal from a judgment which had 
been delivered on 31 March 1999 by 
a Judge who had not been told of a 
relevant decision of the Court of 

Appeal (reported in [1998] 2 All ER 
124 (CA) and [1998] 1 WLR 1540). 

'It is going to be increasingly 
important with the regime under the 
new Civil Procedure Rules that 
Judges dealing with interlocutory 
issues are afforded up to date assis
tance on the law by advocates 
appearing in front of them .... 

In these circumstances it is quite 
essential for advocates, who hold 
themselves out as competent to prac
tise in a particular field, to bring and 
keep themselves up to date with 
recent authority in their field. By 
"recent authority" I am not necessar
ily referring to authority which is 
only to be found in specialist reports, 
but authority which has been report
ed in the general law reports.' 

The same position should apply 
in this country where the volume of 
work, especially in the Motion Court, 
usually necessitates judgments being 
given immediately after a hearing. It 
is not only in contested cases that 
counsel has a duty to direct the 
Court's attention to any relevant 
authority. For the Motion Court of 
April 4 I had to read 127 Court files. 
The Judge in a Motion Court relies 
on counsel, especially in ex parte 
applications and in those cases where 
there is no appearance for the respon
dents, to inform the Court of any 
cases of which the effect may be that 
they are not entitled to the orders that 
they seek." (At 462e - 463a.) 

Advocates - liability for negli
gence whether advocates still 
entitled to immunity from suit in 
respect of their conduct of pro
ceedings - Arthur JS Hall & Co 
(a firm) v Simons; Barratt v 
Ansell and other (trading as 
Woolf Seddon (a firm); Harris v 
Scholfield Roberts & Hill (a firm) 
and another [2000] 3 All ER 673 
(HL) 

Three clients sued their solicitors in respect 
of counsel's alleged negligent conduct. The 
conduct complained of ranged from solici
tors negligently allowing a client to become 
involved in lengthy and expensive litigation 
when it would have been preferable to set
tle the matter; negligent advice to a client to 
settle a divorce claim on disadvantageous 
terms; negligent advice to settle a claim for 
maintenance on terms. Each of these cases 
were dismissed in the courts a quo on the 
basis that advocates are immune in respect 
of claims based upon their negligent con

duct. However, the Court of Appeal there
after held that the claims fell outside the 
scope of the immunity and should not have 
been struck out. The matter then finally 
came before the House of Lords. 

The Lords were unanimous in their 
decision that advocates no longer enjoy 
immunity in respect of civil proceedings. In 
respect of criminal liability, four Lords 
were in favour of abolishing the immunity 
and three against. 

The basis for the immunity was that 
advocates had no contract with clients; they 
could not sue for their fees and, hence, there 
could be no liability. Each of the seven 
Lords gave a written judgment and it is 
impossible to do justice to the considered 
judgments handed down by each. In what 
follows, only a summary of the main argu
ments for and against the retention of the 
immunity will be set out. In what follows, 
the exposition by Lord Hoffmann will be 
followed. Lord Hoffmann considered the 
matter with reference to the following main 
arguments: divided loyalty; the cab rank; the 
witness analogy; and collateral challenge. 

Divided loyalty 
It is argued that advocates owe a divided 
loyalty. They have a duty to their clients, 
but they may not win by whatever means; 
they also owe a duty to the court and the 
administration of justice. They may not 
mislead the court or allow the judge to take 
what they know to be a bad point in their 
favour. They must cite all relevant law, 
including law that does not support their 
case. They may not make allegations of dis
honesty unless they have been given the 
fact to support such claims. In view of the 
aforementioned, it is argued that the possi
bility of being sued for negligent conduct 
might inhibit the advocate from acting in 
accordance with his overriding duty to the 
court. 

The cab rank 
An advocate who is available, may not 
refuse to act for a client. This rule protects 
advocates from attacks that they act on 
behalf of clients with a bad reputation. It is 
accordingly argued that advocates would be 
less inclined to honour this professional 
obligations if they had reason to believe 
that the client was the type of person who 
would, if he lost his case, turn on his advo
cate and sue for neligence. 

The witness analogy 
The administration of justice requires that 
witnesses, lawyers and the judge in court 
proceedings should be able to speak freely 
without fear of being sued, even unsuccess
fully, for anything said in court. This immu-
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nity also extends to statements made out of 
court in the course of preparing evidence to 
be given in court. Accordingly a similar 
immunity against claims based on negli
gence is necessary to enable advocates to 
conduct litigation properly. 

Collateral challenge 
For a client to successfully sue his lawyer 
for negligence in conducting his litigation 
would imply proving that he would have 
won a case which he in fact lost. This gives 
rise to the possibility of apparently conflict
ing judgments which could bring the 
administration of justice into disrepute. In 
criminal matters, this could especially lead 
to results which could bring the administra
tion of justice into disrepute. For example, 
a convicted criminal sues his lawyer based 
on the latter 's negligence. In seeking to dis
prove the claim, the lawyer mayor may not 
be able to reassemble the witnesses who 
gave evidence for the prosecution. 
However, the question of whether the client 
should have been acquitted will be tried on 
evidence which is bound in some respects 
to be different, before a different tribunal 
and in the absence of the prosecution. The 
civil court may find, on a balance of proba
bility, that the lawyer was in fact negligent 
and that, had he conducted the defence with 
reasonable skill, the client would have been 
acquitted. Damages may be awarded - but 
what happens then? Does the successful 
client remain in prison despite the fact that 
a judge has said that there was an even 
chance that he would have been acquitted? 
What about the fact that the prosecution has 
had no opportunity to say that his convic
tion was correct? Accordingly, it is said that 
two allow clients to sue for negligence 
would allow a 'collateral challenge' to a 
previous decision of another court. 

The House of Lords considered the 
above arguments in the light of the princi
ple of equal treatment. In terms of this prin
ciple it should be taken as a point of depar
ture that in general, English law provides a 
remedy in damages for a person who has 
suffered an injury as a result of profession
al negligence. Members of other profes
sions, and the public in general, are there
fore bound to view with some scepticism 
the claim that the public interest requires of 
lawyers to have special immunity from lia
bility for negligence. 

With reference to the divided loyalty 
argument (the duty owed by advocates to 
both client and the court) the House of 
Lords remarked that both branches of the 
legal profession are nowadays governed by 
detailed codes of conduct. It cannot there
fore possibly be negligent to act in accor
dance with one's duty to the court and 
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should an advocate decide that he ought to 
tell the judge about some authority, which 
is detrimental to his case, this cannot con
ceivably amount to negligence. 

The cab rank argument (see above) was 
summarily dismissed by the court as being 
intuitive, incapable of verification and 
without any real substance. In most cases, 
clients find advocates to represent them 
whilst the latter act without any profession
al compulsion. 

The witness analogy was also dismissed 
on the basis that neither a witness nor a 
judge owes a duty of care to anyone in 
respect of court proceedings. The judge 
only has a public duty to administer justice 
in accordance with his oath. The fact that 
the advocate may be the only person 
involved in the trial process who is liable to 
be sued for negligence is because he is the 
only person who has undertaken a duty of 
care to his client. 

Referring to the argument of conflicting 
judgments, the House of Lords was of the 
opinion that not all re-litigation of the same 
issue will be manifestly unfair to a party or 
bring the administration of justice into dis
repute. It is pointed out that when re-litiga
tion is for one or other of these reasons an 
abuse, a court will have the power to strike 
it out. Accordingly, the possibility of re-lit
igation cannot be argued as a reason for 
giving lawyers immunity against all actions 
based on their negligence in the conduct of 
litigation. In the words of Lord Hoffman, to 
grant immunity in all actions would be tan
tamount to burning down the house to roast 
the pig. 

In conclusion, according to Lord Steyn, 
there could be no reason to fear a flood of 
negligence suits against advocates. The 
mere doing of his duty to the court by the 
advocate to the detriment of his client could 
never be called negligent. Also, it will not 
be easy to establish negligence against an 
advocate. The courts can be trusted to dif
ferentiate between errors of judgment and 
true negligence. Also, a plaintiff who 
claims that poor advocacy resulted in an 
unfavourable outcome, will face the very 
great obstacle of showing that a better stan
dard of advocacy would have resulted in a 
more favourable outcome. Unmeritorious 
claims against advocates will be struck out. 

Finally, one of the functions of tort law 
is to set external standards of behaviour for 
the benefit of the public. Even though stan
dards at the Bar are generally high, in some 
respects there is room for improvement. 
Exposure of isolated acts of incompetence 
at the bar will strengthen rather than weak
en the legal system. More importantly, pub
lic confidence in the legal system is not 
enhanced by the existence of the immunity. 

The appearance is created that the law sin
gles out its own for protection, no matter 
how flagrant the breach of the barrister. 
Today the practice of law has become more 
commercialised: barristers may now adver
tise; they may now enter into contracts for 
legal services with their professional 
clients; they are now obliged to carry insur
ance; the basis of the immunity of barristers 
has gone. DJ 

Judiciary in 

Zimbabwe 

Statement on Zimbabwe by the 
President of the Constitutional 
Court and the Acting Chief Justice 

Individual members of the South 
African judiciary are being 
approached by journalists to com
ment on events in Zimbabwe. In 
order to avoid individual judges 
being placed in this position to the 
invidious exclusion of others, we 
consider it appropriate to state that, 
as we have both indicated previous
ly, we are deeply concerned about 
the disrespect for the rule of law in 
Zimbabwe and for the position of 
our Zimbabwean judicial col
leagues and indeed all of the people 
of Zimbabwe whom the rule of law 
is designed to protect. All South 
African judges have taken an oath 
of office to uphold our Constitution 
which includes the rule of law. We 
believe that all South African 
judges are concerned when the rule 
of law is eroded, particularly in a 
neighbouring country. The escalat
ing attacks on Chief Justice Gubbay 
and his colleagues in Zimbabwe 
have increased such concern. 

Judges do not ordinarily make 
statements about events which are 
subject to political debate in their 
country. The fact that most judges 
have remained silent during the 
course of the debate on Zimbabwe 
should not be understood as evinc
ing a lack of concern on their part 
for the independence of the judici
ary, the rule of law or its erosion in 
Zimbabwe. We trust that in the light 
of this statement there will be an 
understanding of this fact, and no 
further pressure on individual 
judges to make public statements 
on this matter. 
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