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the sentence, and the degree to which the
administrative institution itself has now
become a quasi-judicial adjudicative pro-
cess, subject to the control of judicial review,
under the regime established in terms of
the Correctional Services Act 111 of 1998.
It traces the move from the ‘credits’ system
that operated under the Correctional Ser-
vices Act 8 of 1959 to the more rigidly co-
dified parole system established under the
1998 Act under the auspices of the quasi-
judicial Correctional Supervision and Parole
Board and Correctional Supervision and
Parole Review Board.

One finds a detailed account of the real
constitutional crisis entailed by the attempt
to abolish the ‘credits’ system in the wake
of the political back-lash it unleashed, for
effectively having created a practical ex-
pectation of parole after serving a third of
one’s sentence.

The historical account explains the pro-
venance and detail of the three-tiered reality
spawned by the need to avoid depriving
inmates sentenced under earlier regimes
of the undeniable practical benefits such
regimes entailed for them in the evolution
of the more rigid rules established in later
amendments, especially in the wake of the
recognition by the Constitutional Court of
the extent to which parole expectations
played an integral part in the sentencing
reality in the decision in Van Vuren v
Minister for Correctional Services [2010]
ZACC 17.

The central theoretical question is
handled well. The book is clearly sympa-
thetic to the notion of recognising an entitle-
ment to parole as a species of substantive
legitimate expectation, whilst acknowledg-
ing the ‘great reluctance’ of South African
courts to embrace such a phenomenon (p149).
It seems to me that parole must perhaps
occupy a conceptual position somewhere

between a privilege or discretionary boon
and a Hohfeldian claim-right.

For as long as its grant remains some-
thing entailed by an administrative process
which is subject to some kind of review stan-
dard, it can never be a pure Hohfeldian
claim right, since by definition such a right
should be capable of being asserted in,
and granted by, a court without the need
for the interposition of an administrative
determination subject only to review. Yet,
because our conception of constitutional
rights as rebuttable claims, subject to ‘limi-
tation’ where justified, itself entails a proble-
matic relationship with Hohfeldian claim-
rights, one may say that the difference
between a ‘substantive legitimate expec-
tation’ and a ‘right’ could end up being
illusory in practice – if both entail a claim
that a court would recognize and enforce
absent compelling justification to the con-
trary. Perhaps this accounts for the ‘great
reluctance’ to embrace the concept of a
substantive legitimate expectation in our
law.

Whatever the answer to such questions,
about which the book retains a degree of
agnosticism, the book makes clear that
South Africa is part of a growing trend in-
ternationally to render the issue of entitle-
ment to parole a justiciable question. This
is so even if, somewhat ironically, those
who were subject to the whims of executive
privilege under the ‘credits’ system might
actually have occupied a world where their
expectations, legitimate or otherwise, of
having the prison doors opened, were rea-
lised more readily as a matter of course
than is the case for those sentenced today,
whose entitlement to parole may more
readily be recognized as something akin
to a justiciable right.
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‘The nature of parole
and its theoretical pre-
mise have received little
attention in South Afri-

can criminal jurisprudence’ (p 1). Well, no
longer. This work very admirably steps into
that breach. Scholars will recognise its theo-
retical aspirations, and practitioners and
students benefit from its meticulous ex-
position of the mechanics of the institution.

The central question addressed in the
work is ‘whether parole, as it is understood
and implemented in South Africa, is a right
or a privilege’ (p 1). The most theoretically
pleasing chapter, chapter 6, is devoted
specifically to this question. How exactly
parole fits into the theory and practice of
punishment, particularly as regards the turf
war between judiciary and executive it
entails, is a question of profound signi-
ficance for penal jurisprudence and po-
litical theory. The more it is seen as integral
to the sentence itself, the more worrying is
judicial abdication to the executive of re-
sponsibility for shaping its contours. And
the more the reality of its significance in
defining the boundaries of the punishment
experience is recognised, the more impor-
tant becomes determining entitlement to it
within the paradigm of justiciable right,
rather than administrative privilege.

The book examines and illustrates the
historical development of the institution in
South Africa, and in particular the trend
towards affording greater judicial control
over the granting of parole, especially in
the codification of the power of the court to
determine initial ‘non-parole’ periods of
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