
In memoriam:

Justice with dignity and sincerity
The late Judge ZS Peko, former Acting Deputy Judge President
of the Eastern Cape High Court
Tribute by Judge LP Pakade ADJP, Eastern Cape High Court,
at a function of the Transkei Society of Advocates, Mthatha

In t roduct ionIntroduct ionIntroduct ionIntroduct ionIntroduct ion
I accept with humility the honour you have afforded me to once
again pay tribute to my friend and colleague, Judge ZS Peko. At
his burial service I paid tribute to him and said:

‘He was a great man, a colleague and a friend of the people. I

have known him as a magistrate, an advocate and a judge of

the High Court.’

When I was with him a day before he passed away, he looked at
me with those ever loving eyes as if he was saying:

‘LP, You know me. Tell the people what you know about me.’

I am going to talk about him in these categories but before
doing so I would like to sketch his background.

BackgroundBackgroundBackgroundBackgroundBackground
His name is Zweledinga Sabbath Peko, a member of the Methodist
Church of South Africa. He was born on 31 May 1942 by the
late mamu Mangcwangule Amy Peko in the rural area of Mkhan-
kato in Libode district.

After completing his primary education in Mkhankato Primary
School, he passed a Joint Matriculation Board Examination in
Healdtown. Thereafter he obtained his tertiary education in Fort
Hare University, University of South Africa and University of Tran-
skei, obtaining the Diploma Juris and the BJuris LLB degrees. It
is significant to note that he completed his tertiary education
while in the employment of the Department of Justice which he
had joined as an interpreter in 1965.

As a magistrateAs a magistrateAs a magistrateAs a magistrateAs a magistrate
I met him in Lusikisiki magistrate’s court in September 1975
when I was returning from a prosecutors’ training course at the
Kwa-Dlangezwa Institute, University of Zululand, in Northern
KwaZulu-Natal. I found this man occupying the rank of an as-
sistant magistrate.

Of the four magistrates in Lusiksiki magistrate’s court, his
court felt more comfortable to me. He was friendly and courteous
and would not push a prosecutor or an attorney into a corner.
He would not throw a faulty charge sheet back to a prosecutor
as some judicial officers would do or would behave in a feat of
anger. He was a perfect gentleman, clear-minded and courteous
to the practitioners as well as to the clerks he was working with.
Remember those days – a magistrate was an accounting officer
and an agent of other government departments. That brought
to him additional administrative functions over and above
judicial and quasi-judicial functions. Lusikisiki was one of the
big stations of the time which had a heavy roll of criminal cases.

Of the two state prosecutors I was the third most junior and the
youngest and Mr Peko was also the fifth most junior and the
youngest of the four magistrates, and for that reason we would
always be assigned court duties. We succeeded in reducing the
backlog of criminal cases together.

Mr Peko was friendly in court and outside court. In view of
his friendliness, though we were far apart in age and rank, I
drew closer and closer to him. He had humor at the same time
and I remember on a certain day I had an occasion to ask him
why he was always smiling while he was on the Bench. He
laughed and said:

‘You know what, I am not an aggrieved party, I don’t take sides

like you [as a prosecutor], I am not angry.’

It took me years to realise that what he then said to me was a
principle of sentencing which Holmes JA restated in S v Rabie
1975 (4) SA 855(A) that:

‘Mercy eschews insensitive censoriousness in sentencing a fellow

mortal and so avoids severity in anger.’

The decided case he liked very much to refer to in his judgments
was R v Difford 1937 AD and he would say, ‘If you do not know
the principle enunciated in R v Difford you do not know the law.’
The ratio decidendi in R v Difford is that if an accused gives an
explanation, even if that explanation is improbable, the court is
not entitled to convict unless it is satisfied, not only that the
explanation is improbable but that beyond a reasonable doubt
it is false. If there is any reasonable possibility of his explanation
being true, then he is entitled to an acquittal.

On the principles which guide the Appeal Court in an appeal
purely upon facts he would refer to the case of R v Dhlumayo and
Another (1948] 2 All SA 566 (A). The principle in this case is that
the credibility findings of the trial court cannot be disturbed on
appeal because it is the trial court that has had an opportunity
to observe the witness testifying and noted his/her demeanour,
evasiveness and prevarications, if any, in his or her answers.

In August 1983 he was seconded to Nyandeni Regional
Authority Court in Libode to assist and train Paramount Chief
Tutor Ndamase and his councillors in the administration of justice
in the traditional courts. During that time Regional Authority
Courts in Transkei were at par with the magistrates’ courts the
only exception being that legal representation was not permitted
in the Regional Authority Courts. That lacuna was dealt a lethal
blow by Van Zyl J in the case of Mhlekwa and Feni v Head of the
Western Tembuland Regional Authority Court 2000 (9) BCLR 979
(Tk) 1020 which held that the denial of the right to legal re-
presentation in proceedings in traditional courts was unconsti-
tutional.
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He was appointed a senior magistrate in various districts
and later on as head of office in Port St Johns. Thereafter, he
was appointed to act in the Regional Court for the Mt Frere
region which is comprised of Mt Fletcher, Maluti , Mt Frere, Mt
Ayliff, Ntabankulu, Bizana, Flagstaff and Lusikisiki, and later
for the Mthatha Region. He acquitted himself excellently.

As an advocateAs an advocateAs an advocateAs an advocateAs an advocate
Upon graduating with an LLB degree, Zibula and I decided to
leave the government service to start a career at the Bar. On 10
July 1992 he was admitted as an advocate and I was admitted
on 24 July 1992. I was supposed to have been admitted first but
I believe that he must have got wind from someone that he
would then be my junior if I was admitted first and he immediately
reversed his admission date from 30 July to the 10th but that
did not help him much because he later became my junior when
he joined the Bar a year after me. He again became my senior
when he was appointed to the Transkei Bench (as it then was)
ahead of me and later became an Acting Deputy Judge President,
also ahead of me, a position I assumed after his death.

In 1993, I was admitted by the Pietermaritzburg Society of
Advocates and he was admitted by the Durban Bar but, we both
failed the Bar Examination. In July of the same year, we went to
Witwatersrand Division in Johannesburg and this time we both
passed the Bar examination.

Zibula was a sportsman and he liked to exercise by running
through Hillbrow early in the morning at 6 am. He told me a
story that one morning he was jogging in Hilbrow as usual. All
of a sudden he saw two persons jogging one on either side of
him. They just emerged from nowhere in the long grass and
were attired in a funny way. He just outran them before they
could mug him. By this he was boasting that it is good to be a
sportsman and be fit. His colleagues at Healdtown and Fort
Hare acknowledge him to be a good runner and sportsman of
the time.

I commenced practice as an advocate in 1994 and he joined
me in 1995. We conducted our practices under the membership
of the Society of Advocates of Transkei. He had a good practice
to an extent that he would be briefed to defend clients even in
Grahamstown, Ciskei and Durban. It was rare those days to get
a brief to appear outside this court.

He was appointed a commissioner of the White Commission
from 29 August 1997 to 30 September 1998. I can do no more
than to reproduce an extract of a letter written by the chairperson
of the commission, Judge CS White about his work performance.
He said:

‘You acquitted yourself of your task in an excellent manner and

you were of immeasurable assistance to me. You presided with

dignity at the hearings; showed knowledgeable insight into the

matters we had to consider; quickly saw the wood from the

trees and applied your discretion in a fair and judicial manner.

You were fearless and at all times decided the issues without

prejudice or favour to anyone. Further, you never shirked writing

a judgment, which you always delivered promptly.’

What White J recited in this passage are the indelible qualities
of a fit and proper judicial officer – as Peko was.

Thereafter the Bar Council nominated him for a judge’s
position for which he went for an interview by the Judicial Service

Commission. As he had not been afforded an opportunity to
act as a judge, he could not be appointed until he was called to
act in Durban in November to December 1998 and March 1999.
The Bar Council nominated him again for the Ciskei post and
on 18 May 1999 he was appointed a judge of the Ciskei Division.

I once again met him in December 1999 when I had an
occasion to act in the Ciskei Division. I remember my first day
when I was to go to the criminal court. I tried to robe but I didn’t
know which garment to put where. Ultimately I raised Mr Peko
on the phone and said:

‘ye Silwana , zinxitywa kanjani ezi zinto?’ and he said ‘hai

zilula nje Silwana, thatha ezi zimnyama uzidibanise nezi

zibomvu ngaphambili ngeli bhanti limnyama.’ [We used to call

each other by nicknames: ‘Isilo,’ ‘Isilwana’, and other colleagues

at the Bar used to refer to us as such.]

In 2002 he joined the Transkei Bench and on the appointment
of Judge Chris Jafta to the SCA, Judge Peko was appointed as
Acting Deputy Judge President heading the Transkei Division, a
position he held up to the time of his death. I remember that
there were some concerns in certain corridors about his ap-
pointment that he was too soft to be an ADJP, and that since his
background is from the magistracy, he does not know civil law.
I am glad to say that Zibula proved his critiques wrong. His
depth of knowledge in all the aspects of the law is there for all
the doubting Thomases to see in the South African Law Reports.

While on the issue of law reports, I would like to raise a
concern on the lack of reported judgments of this division. This
is not the fault of judges but that of reporters who fail to report
good judgments from this court except judgments for the selected
few.

Zibula contributed much to the administration of justice and
this is illustrated by the quality of his judgments. He administered
justice with dignity and integrity. This view is fortified by a senior
attorney of Mthatha, IM Mdlulwa of IM Mdlulwa & Associates, in
a letter recommending his admission as an advocate. It reads:

‘… It has always been a pleasure to work with him in court and

to see how he administers justice with dignity and integrity. His

reputation as a judicial officer cannot be overemphasised. He

has preserved the dignity and status of his calling by the manner

in which he is seen to conduct himself in public.’

In expounding the basic principles of the law, he had a rare gift
of lucidity of exposition. We should lament that he never went
further than an Acting Deputy Judge President. The fact that not
many of his judgments were reported kept him in obscurity.
Whether that was deliberate or to hamstring his upward mobility
could only be a guess.

To my mind if the number of reported judgments counts in
favour of a judge when he or she aspires for a higher post in the
judiciary, it is this failure which stagnated Zibula’s upward mo-
bility. He deserved to be a Judge President and in my view, was
a Judge President who never was.

It is important that we live his legacy and take example from
him.

He emerged from humble beginnings worked himself up
and ultimately attained the high office of Deputy Judge President.
From him we learn humility, courtesy respect hard work and
love.

May his soul continue to rest in peace. A
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