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 The forgotten origins 
of Public Interest 
Litigation  
in South Africa

      Tembeka Ngcukaitobi, Johannesburg Bar 

On 27 April 1994 South Africa captured the imagination of 
the world. A Constitution with a Bill of Rights was adopt-

ed and supported by a majority that for the first time held polit-
ical power. That moment, eclipsing centuries of colonialism and 
apartheid, irrevocably altered the many histories of the land. 

A new society emerged, inspired by (and aspiring towards) 
a new set of political objectives premised upon the democratic 
idea of majority rule. While the Constitution retained the insti-

tutional framework comprising three branches of government, 
modelled along Westminster lines, it fundamentally recast the 
relationship among them. Constitutional supremacy displaced 
parliamentary sovereignty. A new Constitutional Court, with 
constitutional review jurisdiction over the executive and the 
legislature, was established. It has the extraordinary judicial 
power to strike down legislation, properly passed by an elected 
Parliament, on substantive grounds. Speaking at the launch of 
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the Court, President Mandela perceived the role of the Court 
in expansive terms: It would, he said, be a court “on which the 
future of democracy itself hinged.”1

In this context it was inevitable that the role of lawyers 
would change and become more important than it had been 
under apartheid. The “activist lawyer” grew in significance. And 
so too did the “activist judge”. The idea that there is a clear sepa-
ration between law and politics, law and economics, and law 
and social change was repudiated. Law became one of the en-
gines for social change. The concept of public interest law grew 
in scope and importance. Public interest lawyering became a 
career choice for students. Law centres, focusing solely on liti-
gating in the public interest, were established. As public interest 
law and lawyering flourished, the legal landscape changed. 
Cases affecting vast numbers of people and changing the law in 
ways which advanced the social standing of poor people domi-
nated the law reports, occupying space which had previously 
been saturated by the dry and esoteric common law constructs 
of contract, delict and arcane interpretations of statutes. 

But what does public interest litigation mean, and where 
did it begin? That is the focus of this article. It is the first in a se-
ries of three articles, which will explain public interest litigation 
from its origins to the modern day uses of the law to achieve 
broader societal goals. My focus on litigation is intentional. I 
am not concerned with a general conception of public interest 
law which includes other strategies, such as lobbying for law 
reform, the process of legislating, regulatory reform and imple-
mentation of legal policy. 

 

THINKING ABOUT THE CONCEPT:  
PUBLIC INTEREST LITIGATION 

When using the concept “public interest litigation” I mean 
litigation used to achieve broader public goals and out-

comes. These outcomes may be changes to the law itself in a 
way that benefits the public at large, protects vulnerable people 
or advances the position of people who are socially and eco-
nomically disadvantaged. In other instances, the litigation may 
be directed at producing tangible benefits for people who are 
disadvantaged. 

It is helpful to distinguish public interest litigation from pri-
vate interest litigation. This distinction was first highlighted by 
Professor Abram Chayes in an article published in the Harvard 
Law Review in 1976, entitled “The Role of the Judge in Public Law 
Litigation”. Chayes explained that while private law litigation 
is concerned with securing legal redress for a specific private 
party, public law litigation typically concerns 

“a grievance…over the administration of some public or quasi-public 
program and to vindicate the public policies embodied in the governing 
statutes or constitutional provisions.” 

Chayes then described the traditional private law model of ad-
judication: It is bi-polar – controlled by the parties to the litiga-
tion; it focuses on past violations; it entails disputes that can be 
resolved by the application of established legal principle; and 
its remedies often take the form of compensation determined 
by application of settled legal rules. 

By contrast, the characteristic features of public law litiga-
tion as set out by Chayes can be summarised as follows. First, 
the parties and the court, rather than outside principles of law, 

shape the lawsuit, leading to a “party structure [that] is not rigidly 
bilateral but sprawling and amorphous.”

Second, the relevant set of facts are not simply past facts but 
future predictions, leading to relief that is not grounded merely 
in the past but “is forward looking, fashioned ad hoc on flexible and 
broadly remedial lines.” 

Third, “[t]he remedy is not imposed but negotiated,” not simply 
among the parties but also the court, for the “administration 
[of the remedy] requires the continuing participation of the court.” 
Throughout, the judge remains “active, with responsibility . . . 
for organizing and shaping the litigation to ensure a just and viable 
outcome.” The role of the judge reflects the fourth characteristic 
of public law litigation as the judge is called upon not simply to 
resolve “a dispute between private individuals about private rights” 
but to address “a grievance about the operation of public policy.”2 
Chayes viewed the rise of public law litigation as a positive 
development in America. 

The views of Chayes found fertile ground in the South Af-
rican Constitutional Court. Justice Kate O’Regan in a judgment 
of the Constitutional Court explicitly endorsed the distinction 
between the private law model of litigation and the public law 
model as drawn by Chayes. She referred to “litigation of a public 
character”, which is to be distinguished from “private litigation”. 
Private litigation is 

“concerned with the determination of a dispute between two individu-
als, in which relief will be specific and, often, retrospective, in that it 
applies to a set of past events. Such litigation will generally not direct-
ly affect people who are not parties to the litigation. In such cases, the 
plaintiff is both the victim of the harm and the beneficiary of the relief.” 

This can be contrasted to “litigation of a public character” where 
the nexus between the plaintiff and the remedy sought “is rarely 
so intimate”. In litigation of a public character 

“[t]he relief sought is generally forward-looking and general in its ap-
plication, so that it may directly affect a wide range of people. In addi-
tion, the harm alleged may often be quite diffuse or amorphous.”3

Chayes’ optimistic conception of the forms, nature and out-
comes of public law litigation has not been without its detrac-
tors. In 1978 Professor Lon Fuller wrote the influential article 
“The Forms and Limits of Adjudication” in the Harvard Law Re-
view, in which he sounded caution about the public law model 
of adjudication. Fuller’s primary concern with this model of 
adjudication was what he referred to as “polycentricity” – the 
idea that the policy content of the decisions made at a particular 
moment could produce consequences which a court cannot 
fully appreciate when making its decision. Using the image of a 
spider’s web, Fuller explained the nature and effect of polycen-
tricity in decision-making: 

“[a] pull on one strand will distribute tensions after a complicated pat-
tern throughout the web as a whole. Doubling the original pull will, in 
all likelihood, not simply double each of the resulting tensions but will 
rather create a different complicated pattern of tensions. This would 
certainly occur, for example, if the doubled pull caused one or more of 
the weaker strands to snap. This is a ‘polycentric’ situation because 
it is ‘many centred’—each crossing of strands is a distinct centre for 
distributing tensions.” 

Invoking Lon Fuller’s ideas, Justice Malcom Wallis of the Su-
preme Court of Appeal has emphasised the need for judges to 
act with restraint when it comes to judicial decision-making in 
respect of matters which are based on policy. He has asked for a 
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“little judicial modesty” in dealing with the complex social issues 
that come before courts on a daily basis. 

“Even where a judge has extensive knowledge of an area of law or life 
there is a danger that the use of that knowledge to adjudicate a dispute 
may result in important considerations of public policy or social need 
being overlooked.”4

That provides a brief introduction to the conceptual framework 
of public interest litigation and the ongoing debate about its 
proper place in a constitutional democracy. To reflect further 
on its role in our society, it is necessary to recall the forgotten 
origins of public interest litigation in South Africa. It is to that 
history that I now turn.

THE FORGOTTEN ORIGINS OF PUBLIC 
INTEREST LITIGATION 

It is difficult to pinpoint the exact moment in history when 
public interest litigation began in South Africa. Public interest 

litigation did not begin as a deliberate and concrete model of 
litigation, and it did not assume a linear trajectory of growth. 
Rather, the development of public interest litigation has been 
sporadic, ad hoc and characterised by fits and starts, progress 
and regression. The uneven development of public interest 
litigation is explained by the fact that it has grown out 
of the social, political and economic exigencies of 
its times. 

Today, a number of law centres, includ-
ing the Legal Resources Centre, Lawyers 
for Human Rights, Section 27, the Socio-
Economic Rights Institute, Equal Educa-
tion Law Centre, the Women’s Legal 
Centre and the Centre for Applied 
Legal Studies, dominate the field 
of public interest law. A unique 
feature of their work is “strategic 
litigation” – that is, litigation crafted 
for and directed at the attainment 
of defined outcomes. Cases with 
the best set of facts are carefully 
selected and the legal angles tested 
and rehearsed before a case is 
brought to court. When the final 
set of papers is submitted and legal 
arguments are delivered, the po-
tential pitfalls and weaknesses have 
been identified and weaned out in a 
thoroughgoing intellectual process. The 
aim is to present the best legal argument 
on the best possible set of facts to achieve a 
particular goal or outcome. 

This level of organisation - at a strategic 
and organisational level - was not always a central 
feature of public interest lawyering. This has developed 
over time. During the colonial and apartheid times, public in-
terest litigation was largely reactive, occupied in the main with 
responses to oppressive state policies and conduct, whether 
related to arbitrary arrests and detentions, deprivations of land 
and state sponsored violence. Because oppressive state policies 
and conduct was directed at blacks, and Africans in particular, 

it was inevitable that they would be the primary beneficiaries 
of public interest lawyering. The conventional wisdom is that 
blacks as the oppressed and marginalised people were “rep-
resented” by public interest lawyers. This is of course true. But 
the forgotten story is that blacks (Africans and Coloureds) also 
did the “representing” in contesting the violent incursions into 
black property, communal life and individual freedoms. What is 
forgotten is that African and Coloured lawyers were among the 
earliest public interest lawyers in South Africa. 

The early accounts of public interest lawyering on a wide 
scale can be traced back to the final phase of the colonial proc-
ess of occupation in the late 19th and early 20th centuries. By 
this time, the colonial project had become irreversible. After 
the 8th frontier war of 1853 (the War of Mlanjeni) between the 
Xhosa and the British, the land of the Xhosa was effectively 
subsumed under colonial administration. The tragedy of 
Nongqawuse, when the Xhosa killed thousands of their cat-
tle in 1857-1858, decimated their resistance. By the end of the 
last frontier war in 1878-1879 the Xhosa could no longer offer 
military resistance to the British. Hence, in the eastern part of 
the Cape, Cecil John Rhodes set forth the final act of imperial 
conquest – he passed the Glen Grey Act. Through this Act, the 
Xhosa were converted from an independent prosperous nation 
to a nation of labourers; their land was carved up and disbursed 

among whites; restrictions were placed on black cattle 
ownership; and the Xhosa would be compelled to 

start paying tax. 
The resistance of the Zulu did not last for 

much longer. While they achieved a mem-
orable victory in Isandlhwana (1879), 

temporarily defeating the British, in the 
subsequent pitiless war that included 
battles such as at Rorke’s Drift, they 
were vanquished. The British went 
about consolidating the spoils of 
war, carving up the land of the 
Zulus. The King of the Zulu, Dinu-
zulu ka Cetshwayo, was captured 
and exiled at St Helena between 
1890 and 1897. When he returned, 
he was too weak to be influential 
and the land of the Zulus was 
dealt with according to the colonial 

dictates. The 1906 War of Bambatha 
(impi yamaKhanda) – where the Zu-

lus resisted the imposition of hut tax 
by the colonial administration – was 

brutally put to an end by the executions 
of the Bambatha warriors after sham trials. 

With the main forces of resistance (the Xhosa 
and the Zulu) defeated in military battle, a new 

chapter began in South Africa. 
Henceforth, the resistance struggle would take 

place within the confines of one of the most venerated in-
stitutions of colonialism: the courts. The earliest instance that 
I could find dates back to 1845 with a man known as David 
Arnot. He was born of a marriage between a Scottish man, also 
David Arnot, and a Griqua woman Kaatjie de Jeugd in 1821. 
Official records classified him as “coloured”, but he self-identified 
as Griqua. When a dispute arose over the ownership of land on 

David Arnot Jnr



37Advocate April 2016

forumAccess to Justice

which lay the diamond fields of Kimberley, Nicolaas Waterboer, 
the chief of the Griqua, turned to David Arnot, who has been 
variously referred to as an “astute agent” and a “clever attorney” 
to prosecute a land claim in the interests of the Griqua commu-
nity.5 

The essence of the dispute was who owned the land on 
which the diamond fields of Kimberley were located. A number 
of potential claimants presented themselves: the Afrikaners of 
the two Boer Republics of the Transvaal and Orange Free State 
and the diamond diggers. The Griqua, represented by Arnot, 
based their claim on prior occupation. Preliminary skirmishes 
aside, the British government ultimately set up the first Land 
Court, in 1875, known as the Land Court for the Griqualand 
West, to decide the land claims. Justice Andries Stockenström 
was appointed to preside over the Court. Arnot put up a for-
midable challenge backed up with detailed research and prior 
treaties concluded with the British in 1834. Ultimately Justice 
Stockenström rejected the claims of the Griqua, based on the 
reasoning – reflective of colonial attitudes – that the Griqua 
were a nomadic people. The jurisdiction of their chiefs, he said, 
was over people, not a specific fixed land or area. The ultimate 
findings of the Land Court were inconclusive and the mat-
ter was finally resolved by political means. But a new era had 
begun. Arnot proved that litigation could be used in the public 
interest to challenge state power and to resolve systemic, rather 
than individual, concerns. 

A few years later, the first South African-born, African barrister, 
Alfred Mangena, took up litigation in the public interest on 
behalf of the warriors of Bambatha. Mangena came from the 
area of Natal, and trained as a teacher. He took up employment 

in the Cape as a dock worker, where he assumed leadership 
roles, coordinating and organising the struggles of the workers. 
He became interested in law studies and finished his training as 
barrister at Lincolns Inn in 1909, when he was called to the Bar 
in the United Kingdom. He returned to South Africa and ap-
plied to practise law as an attorney. The case of Mangena v Law 
Society 1910 TPD 309 recorded the decision of the Law Society 
to oppose his admission on the grounds that, as an African, 
he would be unlikely to attract legal work and in any event, 
the admission of an African lawyer would encourage litigation 
among the natives contrary to the policy of the government, 
of discouraging litigation among the natives. Ultimately both 
arguments were given short shrift by the Court, finding that 
if the policy of the government was to discourage litigation 
among the natives, that was a legislative matter of no concern 
to the courts. Mangena was admitted to practise as an attorney. 
This case opened up the possibility of further African lawyers 
being admitted to practise as lawyers in South Africa, despite 
the racist policies of the government of the day. But Mangena’s 
involvement in public interest law cases predated his admission 
to the Bar and harked back to his time as a student at Lincolns 
Inn. 

During the Bambatha war Mangena had launched a public 
campaign, using the press and representations to sympathetic 
politicians mainly from the Liberal Party in the UK pleading the 
case of the warriors. One of the articles that he published drew 
attention to the fact that the imposition of the hut tax was driv-
en by commercial considerations of mining companies, who 
were short of labour. By urging upon the government to impose 
the tax, they would compel many Africans to seek employment 
in the mines. Drawing attention to the brutality of the war, he 
wrote: “The English have shelled our villages, looted our cattle, 
destroyed our crops and burned our churches. Their end is at-
tained. The native can now do nothing but go and work in the 
mines.” But even as he said these words, he did not see violent 
retribution as the answer. He added 

“Now as to the future: Discontent there is and has been among the 
natives, but we have no anti-European feeling. All we ask for is justice. 
England prides herself as the champion of the oppressed against the 
oppressor. Let her then guard against the rapacious mine owners.”6 

At the end of the Bambatha war, the Africans identified as the 
leaders of “the rebellion” were arraigned by the Natal colonial 
government before a military tribunal on charges of treason. 
Before their execution, Mangena petitioned the Privy Council 
to overturn the death sentences of the Bambatha warriors. 
Although he held no direct instructions from the warriors, 
and acted in his own name, he represented the interests of the 
entire community of the prisoners of war on public interest 
grounds. He argued that the trial of the warriors before the 
military tribunal was wrong because that forum did not afford 
them sufficient procedural protection. The Privy Council enter-
tained the petition (a notable advance for standing in the public 
interest) but ruled against Mangena on the most technical of 
grounds – lack of jurisdiction. It held that it could not entertain 
the petition because the matter was not before the ordinary 
courts, but before the military tribunal. Ultimately the Bam-
batha warriors were executed. Although the litigation failed, 
the public spirit of the first black barrister would influence the 
generations of lawyers that came after him. In 1961, some 30 
odd years after his death, Professor ZK Matthews paid tribute 

Alfred Mangena
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to Mangena in these words: 
“When a white young man is considering his life’s work, he has the 
whole wide world to choose from for a career. He can enter any profes-
sion he wishes as long as he has the ability to acquire the necessary 
qualifications. Not so with the African young man. The choice before 
him is very limited. For many a long year such a young man had 
only two choices open to him, either to preach or to teach – to enter 
the teaching profession or the ministry of the Church. These are noble 
professions but goodness knows not every African has either the in-
clination or the necessary ability… For that reason great credit must 
be given to those who have broken away from the easy road and have 
decided to blaze a new trail, to break new ground, to start on entirely 
new careers not previously entered by their fellow Africans. One of the 
men to whom such honour must go is Advocate Alfred Mangena. . . 
Today, when the number of Africans in the legal profession is steadily 
increasing, it is well for us to do honour to the man who led the way.”7

Pixley ka Isaka Seme is today remembered mainly as a politi-
cian and one-time President of the African National Congress. 
Little is known of his life as a lawyer. Yet he led a remarkable 
life in the law. Having qualified with a BA degree at Columbia 
University and having studied for the BCL degree at Oxford 
University (although he did not graduate), Seme returned to 
South Africa in about 1911 and was admitted as an attorney. 
Mangena had opened the way in 1910 and no hurdles were 
placed by the Law Society towards Seme’s admission. The first 
partnership of African attorneys, Mangena and Seme, was es-
tablished thereafter. It flourished not only in South Africa, but 
in the whole of Southern Africa, including then Rhodesia, Swa-
ziland and then Bechuanaland. Seme came to know King Sob-
huza II of Swaziland and became his attorney. After the Anglo 
Boer war, some parts of Swaziland were partitioned and given 
over to white South Africa. Naturally, the Swazis disputed this. 
Sobhuza turned to Seme for legal representation. The matter 
was quickly escalated to the Privy Council. Seme acted as the 

attorney for Sobhuza before the Privy Council, on behalf of the 
nation of Swazis, as represented by its monarch King Sobhuza. 
Again, the appeal did not succeed. But like his predecessors, 
Mangena and Arnot, Seme entrenched the notion that law 
could be used as a weapon for broader causes and directed at 
challenging oppressive state conduct and policies.

Several black South African lawyers came after Seme – no-
tably Richard Msimang, George Montsioa and Henry Poswayo. 
All were educated in the United Kingdom and shared the com-
mon goal of using the law and the legal system to change the 
condition of African people in South Africa. Of these, Richard 
Msimang, was perhaps the most remarkable. Msimang at-
tended Healdtown Institution (a Methodist missionary school 
established in 1855) in Fort Beaufort, Eastern Cape. He finished 
high school at Queens College, in Taunton Somerset in the UK 
before training to become a solicitor. He was admitted as a so-
licitor of England and Wales in 1912. In the 10 years he spent in 
Somerset, Msimang became distinguished in rugby and cricket, 
assuming the position of Vice Captain of the Somerset rugby 
team. Brian Willan, the distinguished historian, has fondly re-
ferred to Msimang as “one of the most gentlemanly players that ever 
donned a jersey”.8

Richard Msimang 1909 - 1910  
in his full rugby regalia for Taunton rugby football club

 Pixley ka Isaka Seme in 1906
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Msimang returned to South Africa in about April of 1912, and 
was admitted to practise as an attorney in South Africa in June 
1913. He opened up a law practice in Johannesburg, later link-
ing up with Mangena. Msimang’s return from England coincid-
ed with the formation of the African National Congress (then 
the South African Native National Congress), which he joined 
and in which he took a leading role, including drafting its con-
stitution in 1919. The year 1913, it will be recalled, saw the in-
troduction of the Natives Land Act, 1913, which entrenched the 
restrictions to ownership of land by blacks. The consequence 
of the Act was that blacks had to leave areas which were desig-
nated for white settlement. Black organisations led by the South 
African Native National Congress (later the ANC) decided to 
send a deputation to England to make representations against 
the Act and to call upon the Government of the Union of South 
Africa to withdraw the legislation. In preparation for the depu-
tation, Msimang and Solomon Plaatjie were asked to collect 
stories of people affected by the legislation. 

They travelled across the country collecting stories and 
experiences of blacks affected by the implementation of the leg-
islation. Plaatjie’s recording of his experiences are captured in 
his famous book Native Life in South Africa. Less well known, 
however, is the article published by Msimang, entitled Natives 
Land Act 1913: Specific Cases of Evictions and Hardships. That 
article remains a testament to his ability to use his legal skills 
to record and expose the impact of an unjust law on ordinary 
people. He described a notice of eviction, given to one Wil-
liam which stated “Pass for William for 2 days to seek a place not to 
remain an hour in the farm”. A Chief Noxaka, with his entire com-
munity of 120 people was also informed by the government “to 
quit the Town Lands of Weenen” with all his belongings, failing 
which he would be forcibly ejected from the land. Msimang 
took an affidavit from Chief Sandanezwe Mchunu of the Ama-
Chunu tribe who, after receiving a notice to vacate their land 
in Waschbank, approached a magistrate for protection but was 
advised that 

“the best I can do for myself and my said people is to come to an ar-
rangement with the various farm owners whereby we must agree to 
work on the farm for nothing and without pay according to the new 
Law.” 

The stories collected served as a basis for the petition lodged 
by the ANC both with the Union Government and the colonial 
government in protest against the Natives Land Act. These 
appeals ultimately failed. The Act was not reversed, although 
a small concession was made in 1936 for the excision of small 
pieces of land (which were included in a schedule to the Na-
tives Land Act). For Msimang, however, a broader point had 
been made. The stories and the plight of those affected were 
recorded and the judiciary was called upon to adjudicate 
broader public interest claims which challenged state authority. 
While the majority of those cases were unsuccessful, a historical 
record was retained and the individual accounts would thus 
never be erased from memory. 

CONCLUSION 

My concern in this piece has been to rescue public interest 
law from its modern day incarnations where it is located 

in a few establishments and identifiable only with a few. Tshepo 
Madlingozi has been critical of post-apartheid public interest 
lawyering, suggesting that it has demobilised political forces 
and, as a consequence either reversed or slowed down potential 
social and economic progress.9 He has a point. Our experiences 
from history hold valuable lessons for today’s public interest 
lawyers. Law should not be a fetish. Public interest litigation 
should not supplant political action. Public interest litigation 
can be properly understood only when it is located alongside 
and within political struggles. The story of the forgotten origins 
of public interest litigation shows that it has always been deeply 
rooted in political struggle. Its advocates have included those 
directly affected by the causes they have represented.

In the next instalment of this series I shall explain the de-
velopment of public interest litigation through the years of the 
National Party government, until the adoption of the Constitu-
tion.  A 
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