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Ten years later, the third party funding industry in South Af-
rica has begun to flourish but remains somewhat controversial. 
Critics argue that an ethical dilemma is created by non-parties 
controlling or meddling in litigation, that financing fees are 
usurious and that the potential exists for clogging of the court 
roll. Related to this is an important question about the proper 
role of courts, as publically-funded institutions. Indeed, in Price-
WaterhouseCoopers Inc and Others v National Potato Co-operative 
Ltd and Another [2015] 2 All SA 403 (SCA) (the 2013 decision un-
der the same name) Wallis JA observed that the major benefici-
ary of the litigation in question was IMF, an Australian litigation 
funder entirely unconnected with the dispute (and indeed to 
South Africa at all). In questioning whether this was a desirable 
state of affairs, Wallis JA held: 

It is one thing to enable an impecunious litigant to obtain 
legal relief to which that litigant is entitled. It is another matter 
altogether to have a situation where an outsider to a dispute, 
motivated solely by considerations of profit, may be the sole 
beneficiary of a judgment. That is something that may have to 
engage this court on another occasion. Litigation exists for the 
proper settlement of disputes in society in the interests of the 
parties to those disputes. It comes at a social cost. It is undesir-
able that outsiders driven purely by commercial motives should 
be able to take over these disputes for their own benefit. When 
that occurs it is difficult to see how the constitutional guarantee 
of access to courts is engaged. It may perhaps be necessary at 
some future date to consider the precise ambit of our earlier 
decision in this regard and to what extent it permits a departure 
from the previous law in relation to champerty.

Notwithstanding this warning, third party funding recently 
received a ringing judicial endorsement by Mojapelo J in the 

South Gauteng High Court, Johannesburg in Gold Fields Limited 
and Others v Motley Rice LLC, In re: Nkala v Harmony Gold Min-
ing Company Limited and Others 2015 (4) SA 299 (GJ). This case 
concerned U.S law firm Motley Rice and its involvement in the 
precedent-setting class action silicosis case. As the mineworkers 
themselves could not fund the litigation, and the miners’ South 
African counsel, Richard Spoor, could not front the costs, Mot-
ley Rice was approached to fund the litigation. It was accepted 
that without the support of a large firm or organisation such 
as Motley Rice, the mineworkers’ claims would not get off the 
ground. Motley Rice’s involvement, primarily through its fund-
ing to Spoor, therefore enabled Spoor to provide the claimants 
with a means of accessing the court.

In our view, the true transformative potential of third party 
funding lies in the niche class action arena. In this context sig-
nificant upfront investment is required to facilitate and admin-
ister the class action process, which typically involves a huge 
number of claimants of modest means. Because a class action 
suit can involve thousands of litigants, third party funding of 
class action suits has the potential to impact immeasurably on 
the lives of ordinary South Africans, forming part of the class, 
who would otherwise not have had their day in court. So, while 
an individual claim for a social security pay-out likely would 
not receive the attention of funders, a class action based on the 
same cause of action involving thousands of claimants may, 
given the economies of scale. And while funders’ exclusively 
commercial incentives require a measure of circumspection in 
how we approach (and ultimately regulate) such funding in 
South Africa, it is undeniable that this new development has 
begun to unlock the transformative potential of s38 (c) of the 
Constitution. A
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Revealing Voet: 
Percival carleton Gane 

– One who hewed
William de Villiers

It is trite that “The evil that men [and women] do lives after 
them; The good is oft interred with their bones.”1 Certainly 

great scholarship, public-spiritedness and intense hard work 
are no guarantee of immortality.

I was reminded of this when I discovered a proliferation 
of references on google.com (the well-known Internet search 
engine) to a mythical South African personality known as “Sir 
Percival Gane”. In each instance, the man referred to was un-
doubtedly Percival Carleton Gane, a South African Judge who 
died more than half a century ago.

The time may have come to re-visit his life and something of 
his times.

BORN IN ENGLAND
Though he was to be remembered as a great scholar of Roman-
Dutch authorities, Gane was born in North Walsham, Norfolk 
in England,2 on 9 November 1874.

He was the son of the Reverend Thomas Gane and his wife, 
Eliza Shenton Fidler.

He came from modest origins. His grandfather, Thomas 
Gane, was a “tradesman” of Shepton Mallet in Somerset. His 
father was a Wesleyan Minister.

It makes sense to learn, therefore, that he was educated at 
the famous Methodist school, Kingswood, in Bath.3

He did well there, winning an entrance scholarship in 1886, 
and coming equal with another boy for a further scholarship in 
December 1891. In the latter year he was awarded a prize for an 
essay on the Reformation, and in 1892 he took the Meek Medal 
for Divinity. He left the school in 1893, to go up to Jesus College, 
Oxford, where he had been elected to an Open Classical Schol-
arship.4

Once again Gane achieved some prominence: he rowed 
(bow) in the Jesus boat, and served as President of the Jesus 
Junior Common Room and Debating Society. But he did less 
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well in the examinations: In April 1895 he was placed in the sec-
ond class list in ‘Mods’ (Honour Moderations in Classics), and 
was again placed in the second class in ‘Greats’ in 1897.5

Having graduated Bachelor of Arts on 7 August 1897,6 he 
left England for the Cape Colony to work for his elder brother, 
Ernest Gerald Gane, the headmaster of the new Methodist 
school, Kingswood, in Grahamstown.7

He was still in Grahamstown when the South African war 
broke out. He volunteered for part-time military service in the 
Grahamstown Town Guard, being mustered as a Sergeant in 
the 1st Battalion of the Guard. And it was during this period 
that he made an important decision about his future.

cALL TO THE BAR
On 25 July 1901 he resigned from the Town Guard, stating that 
he was leaving Grahamstown for Cape Town.8

He intended to resume his studies, with a view to qualifying 
as a lawyer.

Having proceeded Master of Arts of Oxford University, in 
absentia, on 17 October 1901,9 he graduated Bachelor of Laws at 
the University of the Cape of Good Hope in 1902.

He was called to the Bar in both the Cape Colony and the 
Transvaal in 1903.

He commenced the practice of law in Grahamstown, and 
work as reporter for the Law Reports of cases heard in the East-
ern Districts Court (later the Eastern Districts Local Division of 
the Supreme Court of South Africa).

Grahamstown was a small Bar. Besides the Solicitor-General 
there were only nine advocates:

“The minute book of the Bar which commences in May 1903 
reflects the composition of the membership ‘in residence’ as fol-
lows: Lardner Burke KC (Solicitor-General), Marwood Tucker, 
JHB Brown, AE Hayton (reflected on the 1910 photograph as 
‘Starchy Archie’), FA Hutton, CC Currey, FJW van der Riet, A 
Upington (brother of the celebrated Cape counsel), HH Hunter 
and PC Gane, in whose handwriting the opening minutes of 
the post Anglo-Boer war era are recorded. The members’ reg-
ister of names and addresses reflects that counsel resided and 
practised all over Grahamstown: Hayton, from the property 
‘Roseleigh’ in Prince Alfred’s Road; Currey, from the Albany 
Club (which to this day remains a favourite haunt of members 
of the Bar); and PC Gane, from ‘Truro Villa’ in Constitution 
Street” (I.J. Smuts, S.C.)10

In March 1917, after barely fourteen years in practice, he 
gave everything up to return to England on board the Union 
Castle Mail Steamship, Norman. It seems he had decided to join 
the British army and help Great Britain’s war effort. In the pas-
senger list his age was given – wrongly – as 34, and his occupa-
tion – correctly – as advocate.11

He disembarked at Plymouth in April 1917, and quickly 
joined an Officer Cadet Unit. Passing off the course shortly after 
his 43rd birthday, he was appointed and commissioned as a 
Second Lieutenant in the Royal Field Artillery (Special Reserve) 
on 23 November 1917.12 He was promoted to Lieutenant in May 
1919.13

He seems not to have served on warlike operations. One 
source states that he served in India,14 but his name does not 
appear in the index to the Quarterly Indian Army List for Janu-
ary 1919, and he was not awarded a campaign medal by either 
the English or Indian authorities.

He returned to South Africa to resume his legal career in 
1919, and – despite the years lost during his patriotic interlude 
in the armed forces – successfully applied to be appointed a 
King’s Counsel (senior counsel).15

Within a short space of time – in 1920 – he commenced the 
first of a long series of acting appointments as an acting Puisne 
Judge of the Eastern Districts Local Division of the Supreme 
Court of South Africa.16

In March 1917 Gane returned to England on board the Union Castle Mail Steamship, 
Norman.

Grahamstown’s Magistrates Office
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ELEVATION TO THE BENcH
Eventually, on 23 June 1934, with the expansion of the Graham-
stown Bench to four judges, and notwithstanding that he was 
now in his sixtieth year, Gane was appointed as a judge in the 
Eastern Districts Local Division.

He served ten years, before retiring on his seventieth birth-
day, 9 November 1944. 

There is little doubt that Judge Gane was public-spirited. 
Besides the time he spent in military uniform, he served for 

many years as a member of the Library Committee of the Gra-
hamstown Library, and as Chairman of the Council of Rhodes 
University College.17 During the Second World War he rendered 
considerable voluntary, unpaid civilian service in aid of the war 
effort, and was awarded the South African Medal for War Serv-
ices.18

In addition, as he later recalled, after going to the Bar he 
had “formed the intention to open up to the legal profession 
some one [sic] of the fontes iuris in a lucid and accessible form 
by translation into one or other of the vernacular languages 
[since] it is only by the accurate and progressive translation 
of what is best in our old law books that we shall ever be able 
confidently to administer Roman-Dutch law.”19

So it was understandable that by at least 1934 he had com-
pleted his translation of Huber’s Heedendaegse Rechtsgeleertheyt, 
described by the South African Law Times, somewhat unemotion-
ally, as “a big task”. “Unfortunately,” the journal went on, “the 
work is large, and still awaits a publisher.”20

This deficiency was corrected in 1939, when Butterworth & 
Co. published the work as The Jurisprudence of My Time (Heed-
endaegse Rechtsgeleertheyt) by Ulric Huber, translated from the Fifth 
Edition, in two volumes.21

And after his retirement he set out to complete his great 
work, The Selective Voet, which was eventually published by But-
terworths in eight volumes between 1955 and 1958.22

ASSESSMENT
No lesser authority than the late Judge VG Hiemstra regarded 
The Selective Voet as “a monumental work” and “by far the great-
est single contribution towards making the old legal authorities 
more accessible to the legal profession in South Africa.”

Academic lawyers agreed. Gane was awarded the degree 
of Doctor of Laws (honoris causa) by Rhodes University, in 1954, 
and the University of Cape Town, in June 1958.

On the latter occasion he was honoured “as a scholar, as one 
who scorning delights has lived laborious days to enrich the 
legal literature of South Africa.”23

For such a man there could be no happier epitaph.
Percival Carleton Gane died, aged 88 years, in Port Elizabeth 

on 15 October 1963. A
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Ulric Huber, translated from the Fifth Edition by Percival Gane (1939).

Ehtan Zuckerman
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Principles of Delict 
Fourth Edition

Authors: JC van der Walt 
and JR Midgley
ISBN: 9780409127119
R650.00
Principles of Delict serves as 
a practical fi rst port of call 
to the South African law of 
delict.

Christie’s Law of 
Contract in South 
Africa Seventh 
Edition

Author: GB Bradfi eld
ISBN: 9780409122541
R1 200.00
This well-established and 
leading authority on the law of 
contract contains a thorough 
and complete exposition of 
the general principles of the 
law of contract as evolved 
and applied by the courts.

A Guide to 
Sentencing in South 
Africa Third Edition

Author: SS Terblanche
ISBN: 9780409122503
R855.00
A Guide to Sentencing in 
South Africa is a defi nitive 
and comprehensive guide to 
criminal law and procedures 
relating to sentencing.

Burrell’s SA Patent 
and Design Law 
Fourth Edition

Author: TD Burrell
ISBN: 9780409126747
R2 052.00
This work is indisputably the 
leading textbook on patent 
legislation in South Africa. 
Burrell’s South African Patent 
and Design Law provides 
a critical account, both 
practical and legal, of South 
African patent.
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Access to  
Information
Ronée 
Michelle  
Robinson
LexisNexis (2016), 
311p

The focus of this book is the Promotion 
of Access to Information Act (PAIA). The 
bulk of its content entails a commentary 
on the concepts, rules and exceptions 
employed in PAIA, and the treatment 
accorded to these by the courts, mainly in 
South Africa, but with occasional recourse 
also to comparative precedent (especially 
Canadian). It is useful for the methodol-
ogy of the work that PAIA is structured 
around triggers, grounds of refusal, excep-
tions, and procedures, so that the these 
can naturally inform the structure of the 
main commentary. It is equally fortunate 
that, over the last 15 years, a substantial 
body of precedent has developed around 
most of the concepts in PAIA, and this 
presents a collection of such precedent in 
an accessible and efficient format. There is 
a separate Cook’s tour of foreign legisla-
tion in chapter 7, which does not pretend 
to be a detailed study, but rather offers a 
handy starting point to the comparative 
perspective enjoined by section 39(1)(c) of 
the Constitution.

The device of box highlights (some-
times a case extract, sometimes a theme) 

and that of spreadsheet tables (when deal-
ing with procedural mechanics) appear to 
have an eye on the lecture hall. Evident 
care has been taken in researching the 
case-law and identifying the important 
debates canvassed in the decisions – for 
example the theme of subsidiarity and its 
treatment in My Vote Counts, and the way 
in which the Khampepe Report case and Na-
tional Key Points dealt with the argument 
on ‘hamstringing’ (the government can-
not make out a proper case for its refusal 
to reveal information without revealing 
the information).

The book is enveloped by a concern 
for information as a power struggle be-
tween the state, thirsting to expand the 
reaches of its tentacles of knowledge 
whilst aspiring to an ideal of secrecy, and 
the citizenry, armed with legislation like 
PAIA, struggling to assert and to extract 
accountability and open government. The 
Unites States is employed as an archetype, 
given the book’s endorsement of the view 
of Hans Enzensberger, that its veneer of 
open democracy renders the US ruling 
class the most dangerous body of men on 

earth. Two case studies presented in an 
appendix set out the chronology of offi-
cial resistance in the Khampepe Report and 
Nkandla sagas, to illustrate a ‘worrying 
trend’ of ‘foot dragging and resistance’ 
experienced in South Africa and abroad, 
using as an example the United Kingdom, 
with its extraordinary ‘Black Spider Notes’ 
story and its Orwellian secret courts on 
state security matters. The author also 
presents certain suggested reforms to 
PAIA, all aimed at making resistance on 
the part of the state more difficult. One 
may remark that the ‘worrying trend’ is 
perhaps more easily identified in those 
jurisdictions, of which ours fortunately 
forms part, that at least gesture in the 
direction of giving the citizenry some 
rope in the tug of war around power and 
information. It is, however, precisely the 
need for vigilance in the face of the garb 
of openness that the author wishes to 
emphasise.

Frank Snyckers SC,
Johannesburg Bar
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