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Discussions about gender equality in the referral profession1 
invariably begin with statistics. The statistics are invari-

ably disheartening. Decades have passed since women began 
graduating from law schools in numbers equal to, or higher 
than men, yet they make up significantly lower proportions of 
practising advocates, and are sparsely represented in the senior 
ranks of the Bar. The numbers do creep upwards, but haltingly, 
with meaningful increases in entry numbers persistently offset 
by attrition. 

Slow advances towards gender representivity are common 
to all the referral Bars. The numbers in South Africa, where 
women currently make up 25% of Bar members and 9% of 
senior counsel,2 are not out of kilter with Bars which have a 
much longer record of focussed gender diversity measures. In 
England and Wales the comparable proportions are 33% and 
13% respectively,3 and in Australia 23% and 10%.4

A 2015 report commissioned by the Bar of England and 
Wales to model when the practising barristers’ profession 
might reflect the population profile5 concluded bleakly that, 
on current trends, a 50:50 gender balance is unlikely ever to 
be achieved.6 A key factor was the high rate of attrition among 
women in the ‘middle years’ of practice.7

In this article I suggest that when women’s biological capac-
ity for childbearing, and the disproportionate responsibility 
which they bear in respect of parenting, are set against some of 
the immutable requirements of advocates’ practice, it is readily 
apparent that the numbers game may indeed not be won.8

But a preoccupation with parity of numbers (as valuable as 

numbers may be in triggering and measuring change) diverts 
our attention from an important qualitative and substantive 
objective: identifying means of ensuring that women who join 
the Bar are afforded the opportunities and support which they 
require to establish and sustain strong practices across the spec-
trum of practice areas.9

The requisite measures must be conceived and shaped with 
a clear recognition of the hard truths about practice at the Bar, 
the impact of childbearing and parenting, and the other factors 
which block women’s progress at the Bar, chief among which 
are persistent gender stereotypes. The presence of strong fe-
male protagonists at the Bar will do its own work in breaking 
down stereotypes and other systemic barriers.

The Bar, as a voluntary association of individuals practising 
for their own account, does not offer the most promising ter-
rain for the collective measures required to meet transformation 
objectives. Its unique dynamics necessitate the employment of 
creative and sometimes counter-intuitive strategies10 to promote 
equal opportunity in the profession.

In South Africa, gender issues are addressed in a transfor-
mation landscape in which racial equality occupies a central 
place. But it is important that race and gender are not viewed 
as competing transformation categories. Such an approach not 
only threatens the momentum of a unified transformation lob-
by,11 but ignores the areas of overlap in the experiences of black 
counsel12 and female counsel, and the particular disadvantage 
which is suffered, at the intersection of race and gender, by 
counsel who are both black and female. 
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The hard truths of practice
The Bar exists to serve litigants, and litigants’ key objective is 
to win their cases. Logically, they (or their attorneys on their 
behalf) will wish to engage the advocate most likely to achieve 
that objective, subject only to affordability and availability.

The ‘advocate most likely’ is the advocate who offers the 
most effective integration of three key elements: excellence, 
applicatio, and experience. (Excellence in turn is of course made 
up of a great variety of sub-components, encompassing legal 
knowledge, analytical acumen, persuasive ability, and personal 
qualities such as assertiveness and tenacity.) Integral to all three 
key elements is a criterion which carries little glamour, but is the 
inescapable burden of a litigation practice: the ability to work 
long (and often unpredictable) hours on a sustained basis.13 

If there is one quality which defines the Colossus who 
stands astride the advocates’ profession, it is ‘singleminded-
ness’. Although practice at the Bar has no uniform shape or 
character, and individuals may develop strong practices at dif-
ference paces and with different combinations and measures 
of the key elements,14 it is probably unexceptionable to say that 
the conventional brand of success at the Bar calls for singlem-
inded application over a sustained period of time.15 

Add to these requirements the fact that advocates practise 
on their own account, and in robust competition with their 
colleagues, and the challenges of survival and success in the 
profession are evident. Predictably, the Bar is subject to persist-
ent attrition.16

If Colossus SC is still a man (and in South Africa a white 
man), it is because historic privilege and biological and social 
advantage have equipped him with the best odds of meeting 
the complex exigencies of practice at the Bar. 

Women, conversely, face a range of impediments. In this 
article, I focus on two which I consider to be the most conse-
quential. The first is the impact of childbearing on a woman’s 
practice. The second is the impact of bias based on gender 
stereotypes, which stands in the way of the briefs required to 
establish and sustain a practice. While the effect of bias can be 

expected to decline as it is identified and addressed, the in-
equality wrought by childbearing has a deeper reach.

The motherhood challenge
Motion Court, Cape Town, November 2016

Judge: Ms X, I can’t see you.
Counsel: I beg your pardon, M’Lord?
Judge: I can’t see you, Ms X. Your jacket is not buttoned up.
Counsel: I mean no disrespect to the Court, M’Lord, but I’m 
eight months pregnant.

It is where the hard truths of practice run up against the hard 
truths of motherhood, that women suffer the most acute disad-
vantage in competing on an equal footing at the Bar. Colossus 
SC is unlikely to have taken chunks of time out of a developing 
practice, or put in long hours at the coalface of parenting.

Despite incremental shifts towards more equal parenting 
roles in many societies, women continue to carry a dispropor-
tionate share of parenting responsibilities.17 In a 2013 survey of 
the Bar of England and Wales it was found that 57% of female 
barristers with children had the primary responsibility for their 
children, compared to 4% of male barristers with children.18 
Working women’s most extreme vulnerability lies in the period 
around childbirth. 

It is difficult to identify systemic accommodations which 
might be introduced to level the playing fields for advocates 
(women or men) who assume meaningful parenting respon-
sibilities.19 Determination and consummate multitasking skills 
will be their stock-in-trade. The challenges which they face will 
be mitigated by more accommodating attitudes among judges, 
colleagues, and attorneys, which can in turn be expected as 
awareness grows and parenting responsibilities are shared 
more equally.

But focussed measures can and must be taken to address the 
sharp disadvantage experienced by female advocates around 
childbirth. Here the pivotal factor is a leave of absence from 
practice. The interruption of practice, which flies in the face of 

“While the effect 
of bias can be 
expected to 
decline as it is 
identified and 
addressed, 
the inequality 
wrought by 
childbearing has 
a deeper reach.”
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the sustained momentum required to develop a practice, was 
identified by interviewees in an Australian study as ‘the most 
significant factor hampering women’s advancement at the Bar’.20 

It is unhelpful, in debates on maternity measures, to be 
pointed towards senior women at the Bar who ‘did it the hard 
way’. The hard choice which they faced is one of the principal 
reasons why there are so few of them. Requiring this brand of 
fortitude is also no way to attract women of excellence to the 
Bar. 

Kate Hofmeyr has explained why it is ‘no solution at all’ that 
women take no or very short periods of maternity leave:

“If that is the Bar’s position then it will be perpetuating the 
most acute form of gender discrimination. No woman should 
be forced to choose between giving the care that a mother can 
give to an infant and maintaining a career at the Bar. To require 
that of a woman is to take a step backwards and to apply a 
man’s norm to a woman’s reality.”21

Important groundwork has been done at several Bars in South 
Africa with the adoption of targeted maternity policies.22 The 
main feature of these policies - remission from practice over-
heads during a leave of absence - has eased the financial bur-
den of childbirth. 

The next line of business will be to address the professional 
fallout occasioned by practice interruptus. Hofmeyr has identi-
fied some of the pressing items on this agenda: the recognition 
of childbirth as a factor in the allocation of hearing dates; the 

recognition in judgments of counsel who have been involved in 
the preparation of heads of argument, but are not in attendance 
at the hearing;23 and amendments to the Bar rules to permit 
women to resume work on a pre-existing brief when they re-
turn from maternity leave.24

Advocates who are mothers are also hobbled by assump-
tions that they lack the requisite commitment to their work.25 It 
is such stereotypical assumptions, along with a range of others, 
which underpin persistently inequitable briefing patterns.

Stereotypes: the inarticulate barrier to 
equitable briefing
Access to work is the primary challenge for new members of the 
Bar, and the bedrock of a sustainable practice. While volume is 
important, the type and the quality of the work which is re-
ceived can determine an advocate’s trajectory in the profession. 
As Janet Kentridge has observed, ‘the less challenging work women 
receive, the less experience they have, the less they are qualified to do 
such work in the future, the less exposure they have, the less likely they 
are to become silks, and judges, and judges of appeal.’26

The referral Bars consistently report that women receive a 
disproportionately smaller share of work, in terms of the vol-
ume, type, and quality of briefs.27 

In South Africa, the anecdotal evidence (and a cursory sur-
vey of the law reports) points to briefing patterns skewed heav-
ily in favour of male counsel. Even in the public sector, where 
the State has implemented an aggressive affirmative action 
briefing policy, male counsel have been the principal beneficiar-
ies: in the last three years women received an average of 34.78% 
of State Attorney briefs and only 16.56% of the fees paid by the 
State Attorney.28

Briefing undoubtedly involves a complex interplay of fac-
tors, including what has been described as considerations of 
‘comfort and chemistry’ between attorney (and sometimes client) 
and counsel.29 But at its core, briefing entails an evaluation of 
the suitability of a counsel for a brief.

Those who make and influence briefing decisions (litigants, 
attorneys and senior counsel) 30 would likely deny that their 
judgment is influenced by crude traditional assumptions that 
women belong at home or are intellectually inferior, and it is in-
deed improbable that those kinds of stereotypes still hold sway.

Key studies of bias in the workplace suggest that there is 
something more subtle at play. Madeline Heilman’s ‘Lack of Fit’ 
model, which posits that evaluations of women in male-domi-
nated areas of work are influenced by a perceived disjuncture 
between women’s stereotypical qualities and the job require-
ments,31 has a particular resonance in the briefing context. 

The fit between the woman and the work
Heilman’s starting point is the content of ‘gender stereotypes’: 
beliefs about how men and women typically are (descriptive 
stereotypes) and how they should be (prescriptive stereotypes). 

Consistently across culture, context and time, men and 
women are characterised, respectively, by the antithetical char-
acteristics of ‘agency’ and ‘communality’. 

Qualities of ‘agency’ encompass achievement-orientation 
(competence, ambition and task-focus); an inclination to take 
charge (assertiveness, dominance, and forcefulness); and ratio-
nality (analytical capability, logicality, and objectivity). Qualities 
of ‘communality’ include concern for others (kindness, caring, 
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considerateness); affiliative tendencies (warmth, friendliness 
and collaboration); deference (obedience, respectfulness, and 
self-effacement); and emotional sensitivity (perceptiveness, 
friendliness, and understanding).32 

The disjuncture between the qualities stereotypically associ-
ated with women, and the demands of an advocate’s practice, 
is readily apparent, as is the correspondence between those 
demands and the ‘male’ basket of qualities. 

In Heilman’s model, descriptive stereotypes undermine 
women’s advancement in the workplace when there is a 
perceived lack of correspondence between ‘female stereotypic 
attributes and the attributes believed to be required to succeed in tradi-
tionally male occupations’. This perception ‘is likely to lead to the 
conclusion that women are not equipped to handle these jobs 
and consequently produce negative expectations about their 
likely success’.33

The catch is that women are considered to be ill-equipped 
for male gender-type jobs not on any appraisal of their indi-
vidual qualities, but because they are viewed stereotypically, and 
therefore deemed to lack the attributes needed to succeed. This 
cognitive misstep blinds evaluators to the qualities of the wom-
an in question. Fayeeza Kathree-Setiloane has captured this 
frustrating reality in her observation that ‘[r]egardless of our past 

achievements, professional qualifications, work experience and most of 
all, competency as lawyers, our womanhood continues to hinder our 
progress at the Bar”.34

The greater the perceived ‘lack of fit’ between a woman 
and a job (which increases in proportion to the ‘male’ character 
ascribed to the work responsibilities),35 the more negative the 
evaluative outcomes that follow.36 Women, it seems, are no less 
likely than men to engage in gender bias on the basis of de-
scriptive stereotypes.37 

‘Lack of Fit’ in briefing decisions
It is easy to see how the process described by Heilman may be 
at work in briefing decisions. 

Consider the female counsel who is briefed to pierce off-
shore trusts in multimillion rand divorce matters, but has never 
infiltrated the domain of ‘commercial practice’.38

Intriguingly, this scenario reveals multiple cognitive errors. 
Our female counsel has established herself in family law be-
cause it has been assumed, first, that this area of practice calls 
for qualities which fall into the ‘female’ set, and second, that she 
herself has those qualities. On the assumption that she has the 
stereotypical qualities of women, she is also deemed unsuited 
to commercial work. Each of these assumptions is flawed.

“The greater the 
perceived ‘lack 
of fit’ between a 
woman and a job 
(which increases 
in proportion to the 
‘male’ character 
ascribed to the work 
responsibilities), the 
more negative the 
evaluative outcomes 
that follow.”
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Family litigation covers the full spectrum of advocates’ work 
(court appearances and chamber work, trials and applications, 
and negotiation), and calls for the same core advocacy skills 
as any other area of practice. High net worth divorce cases are 
highly commercial, involving complex contractual, trust and 
company law issues, often in a foreign law context. 

The women who have succeeded in this arena could not 
have done so without the skills and qualities which are required 
for success in any area of practice. Certainly, no-one would sug-
gest that they are typified by ‘emotional sensitivity’ or ‘defer-
ence’, or that they lack the mettle for courtroom combat.

Yet on the basis of descriptive stereotypes and perceptions 
of the ‘fit’ or ‘lack of fit’ between the work and the stereotypical 
woman, the same advocate is excluded from one area of prac-
tice and embraced in another.

Addressing the cognitive bias in briefing
Equitable briefing, in a context where women have been mar-
ginalised, requires those who make and influence briefing deci-
sions to give routine consideration to female counsel, in each 
case evaluating counsel on their individual attributes, against 
an accurate assessment of what the brief requires. 

This will require decisionmakers to identify and control the 
influence on their thinking of stereotypical assumptions which 
operate as ‘heuristics or shortcuts’.39 Effortful thinking, in other 
words, must be substituted for intuitive, automatic thinking.40 

The ability of decisionmakers to monitor their thinking in 
this way will depend on their awareness and understanding of 
intuitive bias and how it works. Their motivation to do so will 
depend on their individual accountability for their briefing de-
cisions, and the level of institutional commitment to equitable 
briefing.41 

Valuable guidance as to how these objectives may be 
achieved is available from various referral Bars.

The Bar of England and Wales, for example, has published a 
detailed guide on ‘subconscious bias’, with a view to increasing 
understanding of it and facilitating measures to reduce its im-
pact on decisions affecting barristers’ practices.42 

The Gender Equitable Briefing Policy recently adopted by 
the Law Council of Australia43 captures the essentials of a 
programme designed to redress the impact of bias in briefing 
decisions. Aimed at achieving ‘a nationally consistent approach’ 
to improving the retention of women barristers within the 
profession, the Policy requires briefing entities to review their 
current briefing practices, set briefing targets for themselves in 
respect of women barristers, identify and genuinely consider 
women barristers for briefing, and to monitor and report on 
their performance against their targets. Similar mechanisms are 
introduced for clients and barristers who have a role in briefing 
decisions.

In South Africa, ad hoc initiatives by various Bars have 
similar objectives,44 but if skewed briefing patterns are to be 
effectively and uniformly addressed, a national policy instru-
ment for adoption by individual Bars, private attorneys’ firms, 
the Office of the State Attorney, and corporate briefing entities, 
should be prioritised. Fundamental to the success of the adopt-
ed measures is the availability to briefing entitles of adequate 
and appropriate information about the qualifications, practice 
areas and experience of female counsel.45

Race versus gender
Inescapably, as South Africa emerges from a history of sys-
tematic racial discrimination and exclusion, race has occupied 
centre-stage in debates about transformation in the advocates’ 

“Both race and gender 
transformation will be 

advanced if Bars accept 
the necessity of making 

accommodations for 
structural disadvantage, 

such as relaxation of 
members’ financial 

obligations to redress historic 
economic disadvantage 

or to stem attrition due to 
childbearing.”
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profession. Yet gender continues to be a significant ground of 
exclusion and marginalisation at the Bar. 46 

Black male counsel and white male counsel receive the 
lion’s share of State Attorney work,47 despite the adoption of 
rigorous affirmative action briefing targets. The Cape Bar res-
ignation figures48 showed that female counsel had the highest 
level of attrition (21%),49 with male counsel at 13.1% and black 
counsel at 7.1%. 

Transformation on both race and gender grounds will be 
best served by an inclusive agenda. Both black counsel and 
female counsel suffer the impact of briefing patterns distorted 
by stereotypes, and both will benefit if the role of bias in brief-
ing is recognised and addressed. Equally, both race and gender 

Endnotes
1. By ‘referral profession’ I mean that part of the legal profession which is made up 

of self-employed advocates (or barristers) who rely for their work on referrals from 
attorneys (or solicitors) and who practise within voluntary associations. The ‘re-
ferral Bars’ are those in England and Wales, Scotland, Ireland, Northern Ireland, 
Australia, New Zealand, Hong Kong, Namibia, Zimbabwe and South Africa. In 
this article I use the terms ‘advocate’ and ‘counsel’ interchangeably.

2. General Council of the Bar of South Africa, Membership statistics as at 30 April 2016
3. Bar Standards Board, England and Wales, Practising Barristers Statistics, October 

2015 (https://www.barstandardsboard.org.uk/media-centre/research-and-statis-
tics/statistics/practising-barrister-statistics/) 

4.  Australian Bar Association, President’s Report, 19 November 2015 (http://www-
dev.austbar.asn.au/uploads/pdfs/ABA-Presidents-Report-November-011215.pdf) 
p 2

5.  General Council of the Bar, England and Wales, Momentum Measures: Creating a 
diverse profession, Summary of Findings, July 2015 (Momentum report). See also the 
source report: Martin Chalkley, Equality and Diversity Measures for the Bar: An inves-
tigation of the uses of the Bar Council records in understanding the changing composition 
of the profession, June 8, 2015.

6.  Momentum Report, above, p 1, para 2.3. The modelling also showed that this goal 
will not be achieved in the foreseeable future in respect of barristers of more than 
15 years Call, or Queen’s Counsel (p 2, para 2.4). 

7.  Momentum Report, above, p 12, para 7. The Report recorded that women had been 
called to the Bar in greater numbers than men since 2000 and are no less likely than 
men to obtain pupillage (p 5, para 1; p 6, para 3). 

8.  It is no easy thing for professional women to accept that parenting may create 
barriers which they may not overcome, and that they may not (in certain areas 
of work) be able to ‘have it all’. Yet this is a view which is creeping into debates on 
workplace equality. See: Anne-Marie Slaughter, “Why Women Still Can’t Have it 
All’, The Atlantic, July/August 2012; Intelligence Squared, “The hand that rocks the 
cradle cannot rock the boardroom”, Podcast debate, 3 March 2016 (http://www.

intelligencesquared.com/events/the-hand-that-rocks-the-cradle-cannot-rock-the-
boardroom/).

9.  In the study Transformation of the Legal Profession (Centre for Applied Legal Studies, 
August 2014), ‘transformation’ is usefully defined as being about ‘the removal of bar-
riers that impede talented lawyers from opportunities to develop and gain skills, experience 
and knowledge within the legal profession because they are black, women, lesbian, living 
with a disability or disease or, in some way, non-compliant with the dominant homogenous 
culture’ (p 9, para 4.1).

10.  I include among ‘counter-intuitive strategies’ those which require Bar members to 
contribute time or funds towards the advancement of competitors.

11.  Indeed, the transformation agenda must address in appropriate ways all the 
grounds (identified in the reference in footnote 9 above) upon which discrimina-
tion is experienced in the profession.

12.  I use the term ‘black’ to refer to counsel who would under South Africa’s apartheid 
regime have been designated as ‘African’, ‘Coloured’ or ‘Indian’, terms which have 
been retained in legislation aimed at redressing racial disadvantage under apart-
heid (see s1 of the Broad-Based Black Economic Empowerment Act, 53 of 2003).  

13.  Excellence and experience are built upon library time, preparation time, and 
courtroom time.  Application in the case of advocates’ work is often a matter of 
sheer volume. In an Australian report (R Hunter and H McKelvie, Equality of Op-
portunity for Women at the Victorian Bar: A Report to the Victorian Bar Council, 1998 
(the Victoria report)), ‘long hours on a continuous basis’ were considered ‘intrinsic to the 
nature of “real” practice at the Bar’ (p 118, para 5.6.5). One interviewee commented 
that ‘[t]he ethos of the Bar is to work long and hard and to be available all the time’ (p 119, 
para 5.6.13).

14. Kate O’Regan, who canvassed the views of women at the Bar in 2004, reported 
that ‘different women have different experiences at the Bar’, depending on factors such 
as their area of practice, attorneys, race, previous experience and province (“Iden-
tifying the barriers: Sharing some of the thoughts of young female advocates”, 
Advocate, August 2004, pp 29 to 30). 

transformation will be advanced if Bars accept the necessity of 
making accommodations for structural disadvantage, such as 
relaxation of members’ financial obligations to redress historic 
economic disadvantage or to stem attrition due to childbearing.

Most importantly, the deepest disadvantage is suffered 
where race and gender overlap, and to prioritise one ground 
of discrimination over the other will impact most heavily upon 
black women.50 Notably, white female counsel in post-apartheid 
South Africa are also experiencing a form of intersectional 
disadvantage: their gender stands in the way of meaningful 
briefing in the private sector, and they are all but excluded from 
affirmative briefing by the State Attorney,51 presumably on the 
grounds of race.

Looking forward
In the last decade women have progressed from being outsid-
ers at the Bar, to being a rich part of its fabric and its voice. The 
Bar as an institution has set itself against gender discrimination, 
and conduct which would have raised few eyebrows in the past 
is unacceptable today.

The time has come to consolidate these advances, with stra-
tegic interventions designed to level the playing fields so that 
women are afforded an equal opportunity to establish competi-
tive practices at all levels and across all practice areas.

The necessary impetus for change will depend on persistent 
lobbying and bold leadership within Bar governance structures, 
and focussed engagement with briefing institutions, with care-
ful regard to context and the requirements of an inclusive trans-
formation agenda. A
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