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CASE NOTE: 
CONFLICT BETWEEN 
THE GOOD AND 
THE GOOD
Henry Benadé, Bloemfontein Bar

Former United States Supreme Court Justice David Souter said 
in a speech after his retirement that sometimes Courts are 

forced to choose between “the good and the good” (Linda Green-
house, “Justice Souter’s Class”, New York Times, June 3, 2010). In 
the adjudication of disputes different, and sometimes opposing, 
values (“goods”) often clash and the Judge’s preference for one 
good rather than the other results in different outcomes. Reason-
able people with the best of intentions regularly disagree over 
what value should take precedence in the resolution of contro-
versies. Consequently, a Judge’s worldview is often decisive. 

A comparison of the opinions in Friend v Sendal 2015 (1) SA 
395 (GP) [a Full Bench decision by Judges Legodi, Fabricius and 
Kubushi in an appeal against a judgment of Kollapen, AJ, as he 
then was] and Potgieter v Olivier 2016 (6) SA 272 (GP) [a judg-
ment in a trial before Unterhalter, AJ] provides a good example of 
a clash between Judges’ different values. 

Both cases turned on the interpretation of the reach of Sec-
tion 40(1)(a) and (b) of the National Credit Act, 2005 which reads 
as follows : 

“A person must apply to be registered as a credit provider if –
that person,…., is the credit provider under at least 100 credit agree-
ments, other than incidental credit agreements;  or
the total principal debt owed to that credit provider under all outstand-
ing credit agreements, other than incidental credit agreements, exceeds 
the threshold prescribed in terms of Section 42(1).”

Subsections (3) and (4) then determine that a person not so regis-
tered must not offer or extend credit and that a credit agreement 

entered into by an unregistered credit provider is an unlawful 
agreement and void.

In Friend the appellant in writing acknowledged that he 
owed the respondent R1,225,000.00 and undertook to pay it back 
together with certain interest. When the appellant paid back 
only a portion of the capital, motion proceedings were instituted 
against him for payment of the outstanding R620,000.00 plus 
interest. 

In Potgieter the plaintiff sold his property to the defendants 
in terms of a written agreement which provided that the pur-
chase price of R1 million was payable either in cash or by way of 
payments of R10,000.00 per month, and if the latter option was 
exercised interest accrued on the purchase price at a certain rate. 
Subsequently, however, the plaintiff instituted action seeking a 
declaratory order that the agreement of sale was void. 

In both cases, when the agreements were entered into, the 
lenders (the respondent and the plaintiff, respectively) were not 
registered in accordance with Section 40 and in both cases the 
point was taken that consequently the agreement was void in 
terms of Section 40.  In both cases the loans were once-off trans-
actions.

Consequently, regarding the interpretation to be given to 
Section 40(1), teleologically, there lurked the underlying issue of 
personal autonomy versus central government regulation, i.e. to 
what extent legislation should be allowed to interfere with inter-
personal financial assistance.

In Friend the Full Bench came to the conclusion (penned by 
Legodi J) that the respondent was under no obligation to register 
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as a credit provider. Legodi J applied two arguments, one based 
on the text of Section 40(1) and the other on the Legislature’s 
intent with the section. 

His starting point was his interpretation of Sections 40(1)(a) 
and (b) as having application only to a person who frequently 
engages in money lending. His strongest argument (based on the 
“text”) was that the “provisions of s40(1)(b) should be interpreted as 
they read”, combined with the old judicial argument that if some-
thing wider had been intended, the Legislature could easily have 
formulated it clearly tyo reach wider. 

Secondly, Legodi J relied on the Legislature’s intent, namely 
the purpose of the legislation that appears from Section 3 of the 
Act which refers to the “credit market” and the “industry”. From 
these words he deduced a wider and bigger application than that 
of a person who makes a “once-off” loan to another, e.g. to a friend 
or family. 

Thus, with text and intent in his arsenal, Legodi J concluded 
that a person in a “once-off transaction” need not be registered to 
enter into a lawful and binding credit agreement. One detects in 
the judgment an underlying assumption (a latent bedrock point 
of departure) that lending between persons is common legitimate 
social conduct and that legislative interference should be narrowly 
construed by way of strict adherence to the text. People’s customs 
and community traditions were thus regarded as legitimate and 
not to be unnecessarily interfered with. This is basically a libertar-
ian vision.  A logical exposition from premise, through general 
moral principle, to conclusion of Legodi J’s view, would be:

•	Sendal	was	a	once-off	lender.
•	Ordinary	citizens	should	be	free	to	lend	money	(to	help)	one	
another. 

Therefore the provisions of Section 40(1) should not outlaw Sen-
dal’s once-off transaction and should be narrowly interpreted, or, 
“be interpreted as they read”. 

Unterhalter AJ, for his part, had a totally different underlying 
point of departure in the matter as he, notwithstanding the clear 
authority of the Full Bench in Friend (which he could easily have 
followed and applied) regarded it to be apposite to explain and 
motivate why, if Friend had not been binding on him, he would 
have been disinclined to follow it.  (See also the flimsy basis on 
which Murphy J distinguished Friend in Van Heerden v Nolte 
2014 (4) SA 584 (GP) at 587 H – I.)

Unterhalter AJ acknowledged in his judgment that there ap-
peared to be a regulatory overreach by the Legislature to infringe 

upon and outlaw single transactions by persons who are not per 
se in the business of extending credit. He found however, that in 
his view, for four reasons, the text all too clearly included such 
single transactions. Firstly, he regarded the text as higher up in 
the hierarchy than the perceived purpose of the Act (at 278B).  
Secondly, he perceived Section 40(1)(b)’s reference to “under 
all outstanding credit agreements” as evincing no intention not to 
cover single agreements since Section 6(b) of the Interpretation 
Act, 1957, states that the plural includes the singular. Thirdly, he 
objected to the reading into Section 40(1) of a further limitation 
of its reach (than the express threshold set in the section) with 
reference to the purpose of the Act (“a further limitation by reference 
to the mischief the Credit Act was intended to prevent”). Fourthly, he 
found nothing in the text that indicated that it should cover only 
“providers who engage in the credit market” and not individual once-
off lenders as well.

Consequently he regarded the Full Bench’s narrow reading 
of the text of section 40 in Friend as a judicial overreach to correct 
a legislative overreach. 

A deconstruction of the text in Potgieter reveals Unterhalter 
AJ’s penchant for textual certainty. Maybe it is a search for legal 
objectivity. The Acting Judge appears not to like to limit the 
reach of statutory text through a search for the purpose of the 
Act, because of the uncertainty in meaning that ensues from 
such a process. The line that exposes this predilection is (at 
278G): “These distinctions give rise to indeterminate outcomes that 
stray some way from what the legislature laid down”.  One further-
more detects a disinclination to identify from the text any justi-
fication for restricting its reach.  Differently put : Unterhalter AJ 
did not go out from the assumption that lending between or-
dinary people is legitimate social conduct between community 
members, and that therefore legislative, regulatory interference 
in this activity should be narrowly construed.

But the real elephant in the judicial room is the underlying 
disagreement on the apposite role of government with regard 
to money-lending between ordinary private individuals (es-
pecially where a notoriously badly formulated statute had to 
be construed).  It is this judicial disagreement that led to a lack 
of shared assumptions between the two Courts regarding the 
proper interpretation of the section.

In Friend a classically liberal Court with an inclination to 
leave citizens free to conduct their financial affairs presided, 
whilst in Potgieter a Court sympathetic to centralised regula-
tion and government intervention officiated. It reminds one of 
the words of Wallis, JA, in Natal Joint Municipal Pension Fund 
v Endumeni Municipality 2012 (4) SA 593 (SCA) at [26] :

in most cases the court is faced with two or more possible meanings 
that are to a greater or lesser degree available on the language used. 
Here it is usually said that the language is ambiguous, although the 
only ambiguity lies in selecting the proper meaning (on which views 
may legitimately differ). … An interpretation will not be given that 
leads to impractical, unbusinesslike or oppressive consequences or that 
will stultify the broader operation of the legislation or contract under 
consideration. 

In Friend the Full Bench indeed applied to section 40 an inter-
pretation that would not lead to “oppressive consequences”.  

Friend and Potgieter once again demonstrated the flexibility 
within the law of interpretation and the way in which it accom-
modates different values during the process of adjudication. A
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