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Why
  Judges
   Matter

Alison Tilley, Advocacy 
Manager of Judges Matter, 

sets the scene for the Judicial 
Service Commission Hearings 

set to take place this month

Do you believe that Judges Matter? 
Formed in 2014, Judges Matter is a loose coalition of civil 

society organisations who believe in the importance of judges. 
We believe that judges matter because the law matters in any de-
mocracy, especially in a democracy where the courts – and par-
ticularly the Constitutional Court – represent a significant check 
against executive or legislative abuse, and where the judiciary 
has the power to overturn decisions of the ‘political’ branches of 
government. Judges and the judgments they make have increas-
ingly become more central to politics in South Africa.

The question of how we appoint our judges is therefore 
a very important one, especially as most people do not know 
enough about the process of selection to observe and comment 
on the selection of judges. Judges Matter focuses on the ap-
pointments process for judges. We try to explain how the proc-
ess works in theory, and then following that we aim to explain 
how it works in practice. 

As the judiciary’s function is to check the balance of power 
of the executive and the legislature, and to interpret and en-
force the law and the Constitution, it is therefore unsurprising 
that the Judicial Service Commission (JSC) interviews, the proc-
ess whereby South Africa’s judges get nominated for appoint-
ment, has become a site of political contestation.

The Judicial Service Commission
The Judicial Service Commission (JSC) is made up of 23 repre-
sentatives from different structures of the government and the 
South African legal community. Justice Mogoeng Mogoeng, 
the Chief Justice, presides or in his absence, the Deputy Chief 
Justice.

The JSC was established in terms of section 178 of the Con-
stitution and performs an advisory role to the President and 

national government on any matters relating to the Judiciary or 
administration of justice.

One of the JSC’s main responsibilities is interviewing all the 
candidates for judicial posts available across South Africa and 
following those interviews the committee makes recommen-
dations to the President of those candidates for appointment 
to the bench. The JSC is also responsible for seeing to all com-
plaints brought against Judges.

The 23 members of the JSC include: 
•	 Chief	Justice	Mogoeng	Mogoeng	(or	Deputy	Chief	Justice	in	his	

absence ).
•	 The	President	of	the	Supreme	Court	of	Appeal	(or	the	Deputy	

President).
•	 A	representative	for	the	Judges	President,	who	run	the	divi-

sions of the High Court.
•	 The	Minister	of	Justice	and	Constitutional	Development,	Mr	M	

T Masutha.
•	 Representatives	of	the	legal	profession	who	include;	two	prac-

tising advocates, Adv. A M M Motimele SC and Adv. M Hellens 
SC, two practising attorneys, Mr Notyesi and Mr C P Fourie, 
and a professor of law.

•	 Six	people	designated	by	the	National	Assembly.	These	are	
currently; Dr M Motshekga (ANC), Ms T Didiza (ANC), Ms D 
Magadzi (ANC), Mr J S Malema (EFF), Mr H C Schmidt (DA) 
and Mr N Singh (IFP).

•	 Four	permanent	delegates	to	the	National	Council	of	Provinces	
and four people designated by the President, including Advo-
cates Ntsebeza, Semenya and Ndoni.

•	 Also	present	at	each	interview	is	the	Judge	President	of	the	
division for which the candidate is being interviewed - as the 
prospective leader in the division to which the judge will be ap-
pointed – and a representative of the Premier of that province.
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The JSC Interviews – how do the JSC 
interviews work?
The JSC interviews take place twice a year for a week, usually in 
April and October. 

The announcement of the next round of interviews is usually 
made about three months before the interviews are held, when 
a call for nominations is sent out. The call for nominations lists 
all the current judicial vacancies that are being advertised and 
invites nominations. There is no rule on how such adverts are 
made available. They are circulated by the Office of the Chief 
Justice on various email lists, and posted on the website of the 
Office of the Chief Justice (1). Judges Matter also publishes the 
adverts when we receive them on our website; www.judgesmat-
ter.co.za. We believe that a wider publication of such adverts is 
needed in order to allow a broader spectrum of applications. As 
a candidate, you cannot simply submit your CV but rather have 
to be nominated by an appropriate body. A letter of nomination 
which identifies the person making the nomination, the candi-
date and the division of the High Court for which he or she is 
nominated, has to be sent along with the candidate’s CV and a 
completed questionnaire. The questionnaire does not include all 
the candidates’ judgements, but a selection of three judgements 
that candidates feels best represents their record.

Once the nominations have been received the ‘screening 
committee’ prepares a short list of candidates to be interviewed. 
The ‘screening committee’, which is a subcommittee of the JSC, 
is made up of the representatives of the legal profession and the 
Minister of Justice. After the short list is curated the question-
naires from the candidates are sent to the members of the JSC, 
who start preparing for the hearings. The short list is also made 
available to the public and the public are welcome to make 
comments on the candidates and submit them to the JSC before 
the interviews take place. 

Once the shortlist of candidates is made available to the 
public, the Democratic Governance and Rights Unit (DGRU), 
an applied research unit at the University of Cape Town (UCT), 
compiles a research report on the candidates which it makes 

available to the JSC commissioners. The intention of these re-
ports is to assist the JSC by providing an impartial insight into 
the judicial records of the short-listed candidates. The reports 
are also intended to provide civil society and other interested 
stakeholders with an objective basis on which to assess candi-
dates’ suitability for appointment to the bench. 

Judges Matter’s role at this point is to provide a snapshot of 
the judgments of any candidate on the issues with which civil 
society organisations are taken-up, such as land, gender-based 
violence, housing and customary law. This summary is particu-
larly useful to those members of the JSC who do not have time 
to read the full set of applications. 

The JSC interviews were previously held in Cape Town but 
this year it has been decided that going forward they will be held 
at the Office of the Chief Justice in Noordwyk, Midrand. The in-
terviews are open to the public and anyone may attend, although 
the public are allowed only to observe and may not ask questions. 

Candidates are interviewed in an order set out by the 
JSC, although this is seldom adhered to. Although allocated a 
40-minute interview slot, some interviews can be as quick as 
15 minutes while others can last over two hours. The natures 
of these interviews are, in themselves, interesting to observe. 
While regular questions relating to a candidate’s work experi-
ence and their understanding of the separation of powers are 
often asked, there can also be some JSC commissioners who 
want to ask questions relating to certain themes. For example, 
Commissioner Malema is often observed to be one to ‘go for the 
jugular’, asking many difficult and sometimes awkward ques-
tions of the candidates. The JSC is rigorous in its approach and 
the candidates are often put through their paces. Unfortunate 
incidents in a candidate’s past or a candidate’s poor choice of 
words can disqualify them for a role on the bench. There have 
been a number of candidates who simply appear oblivious to 
the issues around transformation in the judiciary, and who will 
engage on these issues with anecdotes about growing up on a 
farm for example, which inevitably does not go down well with 
the commissioners. 
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How Judges Matter has gotten involved
During the week of the interviews the Judges Matter team 
actively engages with the interviews, live tweeting from the 
venue and writing biographies and synopsises of each inter-
view which are uploaded onto the Judges Matter website for 
the public to read.

Recently Judges Matter has been able to live stream the inter-
views for the public and in October 2016 more than 6 900 people 
accessed the website to watch the interviews live. Videos of the 
interviews are also uploaded to the Judges Matter YouTube chan-
nel and have received over 240 000 views so far. We believe access 
to the live stream and videos is a big step towards increasing the 
transparency and awareness of the JSC interview process and 
judges’ selection process. It was one of the largest accomplish-
ments for the Judges Matter coalition in 2016. 

The filming and live streaming of the interviews has also 
had an unexpected influence on the process itself, as the candi-
dates are now able to watch the JSC in action, and better pre-
pare for some of their questions. 

Why we believe it is important to monitor this 
process
Let’s examine a Constitutional Court vacancy. As this is the 
highest court in South Africa, Judges Matter places particular 
focus and scrutiny on the process for Constitutional Court ap-
pointments and the quality of the candidates themselves. 

The retirement of Judge Van der Westhuizen in early 2016 
left a vacancy at the Constitutional Court. This was followed 
by the retirement of Deputy Chief Justice (DCJ) Dikgang Mo-
seneke which means there are currently two vacancies on the 
Constitutional Court. 

As is set out in the Constitution (2), for an appointment to 
the Constitutional Court, you have to have four applicants put 
forward by the JSC to the President, and the President then 
makes the final selection of a single candidate. 

The way you design a process theoretically determines 
the end result. A good process for the appointment of judges 
should, in theory, result in good judges. However, in this case, 
there are two primary concerns with this process that need to 
be addressed.

The first is the power that the President is given to make 
these appointments. The role of the President in appointments 
of the Constitutional Court was one of the issues that the now 
retired Deputy Chief Justice (DCJ) Moseneke talked about 
with open concern. In a paper delivered at a conference in 
November 2014, Moseneke raised concerns about the “remark-
able concentration of the President’s powers of appointment” 
(3). Besides the Chief Justice and the Deputy Chief Justice, the 
President also appoints the President of the Supreme Court of 
Appeal (SCA) after consultation with the JSC.

For the Constitutional Court selection, the President is 
tasked with choosing a candidate from a list of a minimum of 
four names sent to him by the JSC, as set out above. The case is 
made in other jurisdictions, such as Kenya, that such a power in 
the hands of the President amounts to a violation of the separa-
tion of powers.

Which brings us to the second problem with this process; 
the JSC can’t just send through one name for appointment 
– they have to send three names more than the number of ap-
pointments to be made. As we have seen over the past year this 
can cause the process of appointment of Constitutional Court 
judges to run into the doldrums. As the JSC struggles to have 
the required number of candidates put forward, we have to ask 
why senior justices are not lining up to be interviewed for the 
most prestigious court in the country? 

A symptom of this could be that if four candidates need to 
be put forward and only one is chosen this means that three 
candidates ‘failed’ to be chosen. This is fine for one round but 
what happens if candidates need to be put forward again? Are 
candidates likely to put themselves forward again knowing 
that they are unlikely to be appointed? After a while the result 
seems to be that excellent candidates simply do not step for-
ward as they already know that they have a strong chance of 

Why Judges Matter

“The way you design a process 
theoretically determines the end result. 
A good process for the appointment of 
judges should, in theory, result in good 
judges. However, in this case, there are 
two primary concerns with this process 
that need to be addressed.”

Chris Potter
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being nominated and not appointed. 
We have seen this play out when the first vacancy was 

advertised for the April 2016 round of JSC interviews and not 
enough applicants came forward in the nomination process. 
In the October 2016 round of interviews there were four appli-
cants, but Judge Bosielo withdrew during his interview which 
left only three nominees, not enough to fulfil the constitutional 
requirement, so no further interviews took place in that round. 

We face another round of interviews in April this year for 
the one vacancy in the Constitutional Court, and it may well be 
that again there are not enough candidates. 

More stories that have been highlighted by 
Judges Matter:
JSC deliberations and the appointment of judges
When the JSC appoints judges, most of the proceedings are 
open to the public, and can be watched online on the Judges 
Matter website.  However, when the members of the JSC dis-
cuss whether they are actually going to appoint a judge, the 
proceedings are closed. All members of the public leave the 
room, taking their laptops and phones with them. What hap-
pens next is something of a mystery and we don’t know what is 
said, or who argues for which candidate.

Once a decision has been made the member of the JSC 
who is the spokesperson – generally Dumisa Ntsebeza and CP 
Fourie – announces the names of those who will be sent to the 
President for formal appointment. When the appointment of 
a candidate is controversial, it is natural for people to ask for 
more information about what actually happened in the discus-
sion. This is seldom forthcoming, and we are left to speculate. 

The view of the JSC in this issue is that it is in the interests 
of a better decision to allow people to say what they think can-
didly and not for the record. They consequently do not release 
a record of their deliberations, although a record is indeed kept. 

In a recent court challenge (Helen Suzman Foundation v Judicial 
Service Commission and Others) to the refusal to release the delib-
erations, an interesting issue was raised in the judgment (4). 

The question of how many votes a candidate needs to get in 
order to be nominated has recently been clarified for us by the 
JSC, in that any candidate must get 13 votes to be appointed. 
Some candidates get 23 votes, a full house. Some get no votes. 

However, the court in the recent decision says;
‘Disclosure to show the number of members who voted in support 

of a particular decision would be similarly vital to controvert an allega-
tion that a majority of members had not supported the decision as is 
required by s 178(6) of the Constitution.’ (4)

This opens up an interesting argument as to whether there 
should be active disclosure to the public as to the amount of 
votes a candidate got. It would be beneficial for a candidate 
who did not get appointed to know how many votes they re-
ceived. Currently no further mention of this has been made by 
the JSC but it is something that Judges Matter will continue to 
follow with interest. 

The President to appoint the next Deputy Chief Justice
At the JSC interviews held on the 4th October 2016, the JSC 
failed to recommend a panel of four possible appointments to 
the Constitutional Court. This was after Judge Bosielo’s with-
drawal, after new information was put to the JSC alleging that 
he had conflicts of interest (5). This left only three nominees, 
not sufficient for the constitutional requirement that the Presi-
dent receive four nominations.

This means that the Constitutional Court still has two va-
cancies arising from the retirements of Justice Van der Westhui-
zen and Justice Moseneke. The Chief Justice then commented 
in a press conference on these vacancies, saying that there is 
nothing to stop the President from appointing someone from 
outside the Constitutional Court to the position of the Deputy 
Chief Justice. This arises from section 174(3) of the Constitution, 
which gives the President the power to appoint the Chief Jus-
tice and the Deputy Chief Justice (2).

The Chief Justice said that it is his view that the President 
can appoint someone who is not a member of the Constitu-
tional Court, nor even a sitting judge. This would conform with 
previous practice. This brings up a question of concern, which 
is: did the drafters of the constitution contemplate the President 
himself directly appointing a lawyer to the Constitutional Court 
who isn’t already a judge? 

Initially the involvement of politicians in the JSC was in-
tended to ensure that a possibly reactionary judiciary, opposed 
to transformation, would not defeat the constitutional project by 
appointing only conservative judges to the court. Twenty years 
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on, the judiciary is now composed of judges all appointed by a 
JSC constituted in a constitutional order. The judiciary is certainly 
not perceived as revolutionary but they have handed down many 
progressive judgments in areas involving rights of all kinds.

So, should the appointment by the President of the next 
Deputy Chief Justice be permissible in terms of the separation 
of powers? Or could it undermine the independence of the 
judiciary? This again is an area where Judges Matter as an or-
ganisation is vital in monitoring and reporting on these events 
to ensure the process is transparent, fair and within the guide-
lines of the Constitution.

The ongoing cases of Judge Motata and Judge President 
Hlophe and the JSC tribunal process
Judge Motata was placed on special leave in 2007 on full pay 
pending a disciplinary hearing (6). He was convicted of drunk 
driving in 2009, and sentenced to 12 months’ imprisonment 
or a fine of R20 000 (7). After this the JSC received a compliant 
of gross misconduct against Judge Motata. The JSC’s Judicial 
Conduct Committee held that the complaint would constitute 
an impeachable offence and referred the matter to the Judicial 
Conduct Tribunal (7). 

Judge Motata then decided to challenge the JSC Act, saying 
that it was a violation of the separation powers doctrine and 
infringed on the independence of the judiciary.

This case has been dragging on for years and but in January 
2017, the North Gauteng High Court in Pretoria handed down a 
judgement dismissing Judge Motata’s application and ordering 
him to pay the court costs (6). It has also emerged that during this 
time Motata is still collecting his judicial salary and has been paid 
almost R14-million since being placed on special leave in 2007 (6).

This has an impact on another JSC misconduct tribunal. That 
of Western Cape High Court Judge President, John Hlophe. 

In 2008 a complaint was lodged against Judge Hlophe by 11 
judges of the Constitutional Court (8). The complaint held that 
Judge Hlophe approached two of their members and unduly 
tried to influence them over the pending trial of Jacob Zuma. 
Judges Jafta and Nkabinde, who, after reporting the allegedly 
improper approach to them by Judge President Hlophe, then 
lodged a statement with the JSC placing on record, among 
other things, that they were not willing to make any statement 
to the JSC. This case has also been stalled for years as Judges 
Jafta and Nkabinde brought their refusal to deliver a statement 
all the way to the Constitutional Court. In May 2016, the Consti-
tutional Court dismissed an appeal by the two judges and or-
dered that the investigation proceed. In a highly unusual move, 
Judges Jafta and Nkabinde then asked for that order to be re-
scinded (9). In the meantime, Judge Nkabinde has been chosen 
by the President as the Acting Deputy Chief Justice.

Neither of these JSC Tribunals can proceed until the cases 
are settled and combined these two continuing cases have 
stalled the process for holding all judges accountable. With 
these cases still pending no other tribunals relating to judges’ 
misconduct have been convened, although the complaints com-
mittee of the JSC has met to discuss the complaint against Judge 
Mabel Jansen. A Judicial Conduct Committee met in January 
2017 and it was unanimously decided that racial remarks made 
by Judge Jansen constituted a prima facie case of “gross incom-
petence” (10).

The JCC resolved to recommend that the complaints be 
investigated and reported on by the Judicial Conduct Tribunal. 
It is believed that the complaints against the judge provoked 
genuine outrage and that her Facebook statements suggested 
that she may harbour certain preconceived biases.

Judges Matter thinks that accountability is essential for any 
good system and the stalling of these cases leaves a gap in the 
accountability process. The ongoing delaying of the JSC Tribu-
nal process is an issue that Judges Matter monitors keenly and 
with continued interest. 

The role of the JSC in complaints about acting judges
In February 2017, Acting Judge Leslie Weinkove made various 
disparaging remarks when hearing an application regarding 
the emergency accommodation of the 27 people due to be evict-
ed from houses in Bromwell St, Woodstock (11). His comments, 
as well as others about the credentials of a deponent to an affi-
davit in the application, caused an uproar to the extent that The 
Department of Agriculture, Forestry and Fisheries requested 
that Judge President Hlophe of the High Court in Cape Town 
remove Acting Judge Weinkove from their case concerning fish-
ing quotas for poor communities (12).

There is a system for complaints against judges, which are 
brought in terms of the JSC Act and regulations. This frame-
work creates a complaints committee and a tribunal, to hear 
such complaints.

“The question of acting 
judges leaves a potential 
accountability gap, especially 
if an acting judge is appointed 
repeatedly and has no 
intention of appearing before 
the JSC to seek permanent 
appointment.”
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However, Judge Weinkove is not a permanent judge, but 
rather an acting one. At Judges Matter we ask the question; are 
complaints against an acting judge the same as against a per-
manent judge? The easy answer to such complaints is simply 
to wait until that acting judge’s term comes to an end, and then 
not reappoint them. However, what about sanctioning an act-
ing judge?

The question of acting judges leaves a potential account-
ability gap, especially if an acting judge is appointed repeatedly 
and has no intention of appearing before the JSC to seek per-
manent appointment. This issue might well need to be resolved 
by litigation. Added to this, the issue of how acting judges are 
appointed remains a sore point, and one on which the JSC has 
been promising to develop a policy for some time. Judges Mat-
ter continues to advocate for a transparent policy on the ap-
pointment of acting judges.

Follow the judiciary and the JSC interviews
As I wrote above, we believe that a good process makes for 
good appointments. This is why Judges Matter tracks and il-
lustrates the process of appointment by providing videos and 
transcripts of the JSC interviews, information about candidates 
being interviewed by the JSC, and by reporting on the appoint-
ments made. We also continue to work to share this information 
with stakeholders in civil society, and facilitate their involve-
ment in the process. Where there are concerns about specific 
candidates we write letters to the JSC.

Since October 2015 the online community for Judges Matter 
has grown significantly. We now have over 13 000 followers on 
Facebook and over 2 300 followers on Twitter, which continues 
to grow daily. The engaged and active community on Facebook 
has expanded significantly in the past 18 months with over 
100 000 people reached in October 2015, 180 000 people reached 

Why Judges Matter

“There is a system for 
complaints against judges, 

which are brought in 
terms of the JSC Act and 

regulations. This framework 
creates a complaints 

committee and a tribunal, 
to hear such complaints.”

in April 2016 and over 430 000 people reached in October 2016, 
the months when JSC interviews took place. We expect that this 
reach will expand even further during the next round of JSC 
interviews in April 2017. 

Many people follow Judges Matter on Twitter during the 
JSC interviews for live updates of the proceedings. During the 
October 2016 JSC interviews the Twitter impressions for Judges 
Matter reached over 200 000 people. The Twitter community 
continues to be an engaged audience with Judges Matter seeing 
over 50 000 impressions in February 2017, a non JSC interview 
month. 

Since 2016, Judges Matter has been able to live stream the 
JSC interviews for the public. Videos of the interviews are also 
uploaded to the Judges Matter YouTube channel which, as 
stated previously, have been viewed over 430 000 times. You 
can follow Judges Matter on Twitter (@WhyJudgesMatter) and 
Facebook to be kept up to date with the latest news regarding 
the judiciary and the JSC interviews or visit the website www.
judgesmatter.co.za  A

JUDGES MATTER
 Website: http://www.judgesmatter.co.za/
 Facebook: https://www.facebook.com/  
  judgesmatter/
 Twitter: @WhyJudgesMatter
 YouTube: https://www.youtube.com/channel/ 
  UCrSbYxD_Fh6rjzAVnlUDt6g
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For more information
Email: donations@saflii.org
Telephone: +27 21 650 1725
Have a question? Contact us today.

SAFLII NEEDS YOUR SUPPORT

ACCESS TO THE LAW  
IS FUNDAMENTAL

Donate now to ensure the  
law is available to all. 

Think forward - 
WITHOUT YOUR 

DONATIONS SAFLII 
WILL CEASE TO EXIST.

Donate now. 

VITAL ROLE
SAFLII’s work in promoting judicial accountability and  
access to our law is vital in helping to promote the rule  
of law and ensuring that our democracy thrives and  
our nation prospers. 

DEPENDENT ON DONATIONS 
SAFLII depends on donations and has previously been  
able to operate thanks to donor funding which is now  
no longer accessible.  

SAFLII is running out of money and will cease to exist  
as of January 2017 without your support.

HOW MUCH DO WE NEED TO RAISE? 
SAFLII needs to raise at least R2 million per annum in  
order to continue to provide you with an invaluable tool. 

The more funds made available the more opportunity  
there will be to improve the content offering and to cover 
the costs of the small team of staff and the technical  
requirements. 

SUPPORT SAFLII.   
MAKE A GENEROUS DONATION TODAY.

MAKING A PAYMENT IS EASY.
3 WAYS TO PAY:

 CREDIT CARD  
Make a credit card payment or set up a monthly  
debit order on www.saflii.org

EFT PAYMENT
SAFLII Donations
Standard Bank
Branch code : 025009
Account number: 07 152 2387
Ref: SAFLII

SNAP SCAN
Snap the barcode to donate now

SAFLII needs to raise AT LEAST R2 million  
PER ANNUM in order to continue OUR WORK

1

2

3
Once payment is made you will receive a tax certificate.

SAFLII is an invaluable source of legal 
information without which effective 

rule of law would not be possible.  
I commit to donate towards SAFLII’s 

operating costs and urge all legal  
colleagues to consider donating too. 

Former Deputy Chief Justice of 
South Africa, Dikgang Moseneke


