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Having spent the past year clerking at the Constitutional 
Court, I can safely say that it was no mean feat. The ex-

perience was much like that which generally characterises a 
vocation within the legal profession: long-hours, a copious 
workload, perplexing legal issues that are exacerbated by out-
come-driven litigants and perpetual fatigue – no doubt egged 
on by an innate inability to capture this elusive beast known as 
“work-life balance”.

However, don’t be fooled into thinking that this is a rant. It 
is anything but. For working at the Court carried with it some 
remarkable privileges that any twenty-something-year-old-
aspirant-lawyer could only dream of. One of those privileges 
was the opportunity to watch, front row, the countries top silks 
do what they do best: caress the Judges’ ears with sweet legal 
interpretations and flourishes in their effort to obtain the most 
favourable result for their clients.

In the course of the year I saw the good, the bad and the 
ugly. From case-and-client-losing concessions made by counsel, 
often induced by probing questioning from the bench, all the 
way to the proverbial “unwinnable” case that ultimately, with a 
smooth flick of the tongue and a dash of legal ingenuity, proved 
to be very winnable indeed. From my experience, the good ad-
vocates knew how to argue, but the best advocates knew how 
to persuade.

Of course when one speaks of the best, the name “Wim 
Trengove” is always floating within earshot. His reputation 
precedes him. Apart from the benches’ predilection towards his 
ability to disentangle confounding matters in a simplistic fash-
ion, he has a highly agreeable oratorical style – no doubt bol-
stered by his somewhat quiet confidence. I must pause to state 
that, apart from this not being a rant, it is no “puff piece” either. 
I never personally met the man. The facts speak for themselves. 
In every appearance he made before the Constitutional Court 
in 2016, and there were numerous, he achieved a successful 
outcome – with the substance of his argument often intricately 
weaved into the judgments.

At this stage, you might say: “hang on, I am pretty sure 
that the IEC’s argument, spear-headed by Trengove, came up 
short after that 9 hour hearing in the Tlokwe matter”. Curiously 
enough, despite the reasoning of his main argument not being 
taken on board, the alternative relief he had argued for ulti-
mately became the majority judgment. The elections still went 
ahead and the IEC got what it was looking for – so, despite a 
personal aversion to “shotgun” style argumentation, that one 
counts as a win.
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After being blown away by his cool-headedness in the fa-
mous “Nkandla” matter, where he appeared on behalf of the 
EFF, I decided to study his technique – carefully observing not 
just the content of his legal argument, but also the manner in 
which he communicated it. This was done in the vain hopes of 
identifying some sort of pattern, one that might prove useful 
for my own covetous purposes.

From my observations I noticed that even though the sub-
ject matter of each case would diverge, Trengove’s approach to 
advocating it often would not. Feeling that this information was 
too tantalising not to share, I have decided to compile this step-
by-step guide to advocating like Trengove or, as I prefer to call 
it, the art of “Trengoving”. I hope that you gain a little insight 
from it or, if not, at least find it entertaining.

Before getting stuck into it, I must be generic and say that 
being fully prepared for a matter is non-negotiable in this game, 
regardless of skill. There is nothing less convincing than a jit-
tery, jabbering counsel who is unable to communicate his/her 
point simply and lucidly. It makes you look unconfident. And 
if you look unconfident, then it makes it seem like you don’t 
believe your own argument. And if you don’t believe your own 
argument, then why on earth would a Judge?

Another quick “ode to the cliché” is that your argument 
must have structure. The simpler you can make your argument 
sound, the easier it is to believe. If a Judge cannot follow your 
argument, neither will his/her judgment. Of course there is 
no secret to getting these fundamentals right. I imagine that it 
is simply the product of hard work and experience. Of all the 
cases I watched, the best counsel would always exemplify these 
qualities. Provided that you have these little titbits down pat, 
here is my guide to “Trengoving”.

WWW.SAFLII.ORG

For more information
Email: donations@saflii.org
Telephone: +27 21 650 1725
Have a question? Contact us today.

SAFLII NEEDS YOUR SUPPORT

ACCESS TO THE LAW  
IS FUNDAMENTAL

Donate now to ensure the  
law is available to all. 

Think forward - 
WITHOUT YOUR 

DONATIONS SAFLII 
WILL CEASE TO EXIST.

Donate now. 

VITAL ROLE
SAFLII’s work in promoting judicial accountability and  
access to our law is vital in helping to promote the rule  
of law and ensuring that our democracy thrives and  
our nation prospers. 

DEPENDENT ON DONATIONS 
SAFLII depends on donations and has previously been  
able to operate thanks to donor funding which is now  
no longer accessible.  

SAFLII is running out of money and will cease to exist  
as of January 2017 without your support.

HOW MUCH DO WE NEED TO RAISE? 
SAFLII needs to raise at least R2 million per annum in  
order to continue to provide you with an invaluable tool. 

The more funds made available the more opportunity  
there will be to improve the content offering and to cover 
the costs of the small team of staff and the technical  
requirements. 

SUPPORT SAFLII.   
MAKE A GENEROUS DONATION TODAY.

MAKING A PAYMENT IS EASY.
3 WAYS TO PAY:

 CREDIT CARD  
Make a credit card payment or set up a monthly  
debit order on www.saflii.org

EFT PAYMENT
SAFLII Donations
Standard Bank
Branch code : 025009
Account number: 07 152 2387
Ref: SAFLII

SNAP SCAN
Snap the barcode to donate now

SAFLII needs to raise AT LEAST R2 million  
PER ANNUM in order to continue OUR WORK

1

2

3
Once payment is made you will receive a tax certificate.

SAFLII is an invaluable source of legal 
information without which effective 

rule of law would not be possible.  
I commit to donate towards SAFLII’s 

operating costs and urge all legal  
colleagues to consider donating too. 

Former Deputy Chief Justice of 
South Africa, Dikgang Moseneke

Youtube



50

forum

Advocate April 2017

Step 1: Contextualise your 
opponent’s argument and 
offhandedly dismiss it
Trengove would briefly characterise the 
crux of his opponent’s argument to the 
bench. More often than not, his explana-
tion would be far simpler than his coun-
ter-part’s. Of course it would be easy to 
do this, since the argument wasn’t his. 
He would then throw in a quick dismiss-
ive statement along the lines of: “as I will 
show, this approach is clearly incorrect”.

The benefit of doing this is two-fold. 
In the first place, it shows that you have 
engaged with your opponent’s case. 
Nothing is worse for a decision-maker 
than having to decide between two 
divergent legal arguments that don’t do 
anything to thoroughly grapple with the 
other side.

Moreover, if you can conceptualise 
your opponent’s case better than they 
can, then you are well on your way to 
victory – since it makes you look like you 
have a better understanding of the mat-
ter. In the paraphrased words of Nick 
Naylor from the film “Thank You For 
Smoking”, the secret to rhetoric “isn’t 
about being right; it’s about showing 
that the other side is wrong”. A success-
ful outcome is the by-product.

The second benefit is that engaging 
the opponent’s argument becomes a 
nifty tool in strategizing how to pursue 
your own case. Making a case that you 
believe is correct in law AND which 
shows that the other side is wrong is far 
more powerful than bringing a case that 
only incorporates the former.

The quick dismissive statement 
plants the seed of doubt in your op-
ponent’s argument. The doubt is more 
plausible since you have just showed 
that you fully, if not better, understand 
your opponent’s argument. Simply gen-
ius.

Step 2: Everyone loves a little history
Next, he would often identify the criti-
cal provisions/precedents that are under 
consideration in that particular case. 
Before simply submitting his preferred 
interpretation, he would trace the provi-
sion/decision from its origins through 
to its latest format. Only once he had 
proffered an explanation as to why the 
provisions currently appear the way in 
which they do, would he put forward 
his side. His interpretation would bear 
semblance to the retracing.

The benefit of doing this is obvi-
ous. Your interpretation becomes more 
cogent by presenting it in this order. It 
shows that history is on your side. And 
as the adage goes: “history is bound to 
repeat itself ”. So will your successes.

Step 3: Don’t be questionable
One of the most uncomfortable situ-
ations that certain counsel created for 
themselves was to lose their composure 
(and at the worst of times their tempers) 
after being poked and prodded at by 
questions from the bench. With so many 
Justices sitting and flurries of vastly 
different questions often being asked in 
quick succession, it is understandable 
that some counsel found this experience 
disorientating.

Trengove, however, never let this 
show. After making a mental note of 
each question posed, he would restate 
his own paraphrased version of the 
questions back to the bench. This had 
the benefit of creating precious time for 
him to structure relevant and coherent 
answers, while simultaneously reshuf-
fling the order in which he answered the 
questions so that it would not muddle 
his narrative.

Step 4: The Judge is always right 
Judges are people and people do not like 
to be confronted with aggression. Tren-
gove’s ability to maintain a diplomatic 
predisposition, no matter the situation, 
was a powerful tool in his arsenal. He 
would always heap praise on the Judge 
whose point coincided with his own 
and, where he disagreed, his disagree-
ment was always preceded by a “with 
respect” followed by some brief context 
to try and reframe the Judge’s thought 
process.

Perhaps the most difficult skill to 
master is making concessions, something 
that he does exceptionally well. Concede 
at the right time and you become the 
voice of reasonableness. Concede at the 
wrong time and you become the pariah 
who lost your client’s case. Knowing 
which time is right and which time is 
wrong requires quick thinking since you 
have to process the implications of your 
concession on the spot. Of course these 
concessions become a lot easier if you 
can get the next step right…

Step 5: The reasonable redirect
This is perhaps the most important step 

in mastering the art of “Trengoving”. 
After retracing the origin of the law, 
Trengove would always proceed to 
acknowledge that aspects of his oppo-
nent’s argument were valid in law. How-
ever, he would say that “unfortunately” 
the problem with the opponent’s case is 
that they had mischaracterised the key 
factual issue in question and therefore 
their legal argument had no application.

I will illustrate it like this: say your 
opponent says that “A” is the factual 
issue and that “1” is the legal solution to 
the problem. The thrust of Trengove’s 
case would be to convince the bench 
that “B” is actually the correct factual 
issue in question and therefore, while 
“1” may be correct in law, it does not 
address “B”. Therefore he would submit 
that “2” (detailed in the next step) is the 
correct legal answer.

Step 6: The “correct” approach
Now that he had characterised the key 
factual issue on his own terms, made 
more irresistible by his collected and 
charming manner of getting to this con-
clusion, he would proceed to effectively 
argue his own case.

At this stage, the opponent’s argu-
ment has been deconstructed, rerouted 
and discredited. Therefore this step be-
comes less of an argument and more of 
a lecture. One cannot lose because there 
is nobody to lose to. If you have success-
fully convinced the Judge to think of the 
case on your terms, the opponent’s case 
has been rendered completely irrelevant.

Step 7: Prosper
Sit back and enjoy the fruits of your 
labour. You are dining with legal royalty.

Having never tried the art of “Tren-
goving” myself, I cannot vouch that it 
will work for everyone. In fact, it might 
not even work for anyone other than 
Trengove himself. After all, he does have 
decades of top-level litigation under 
his belt. It might take a certain level of 
professional seniority and respect to pull 
off successfully. Then again, what do 
I know? I’m just a twenty-something-
year-old-aspirant-lawyer. A
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