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“Rules that limit the time during which litigation may be 
launched are common in our legal system as well as many 
others. Inordinate delays in litigating damage the interests of 
justice. They protract the disputes over the rights and obliga-
tions sought to be enforced, prolonging the uncertainty of all 
concerned about their affairs. Nor in the end is it always pos-
sible to adjudicate satisfactorily on cases that have gone stale. 
By then witnesses may no longer be available to testify. The 
memories of ones whose testimony can still be obtained may 
have faded and become unreliable. Documentary evidence may 
have disappeared. Such rules prevent procrastination and those 
harmful consequences of it. They thus serve a purpose to which 
no exception in principle can cogently be taken.”
Didcott J in Mohlomi v Minister of Defence 1997 (1) SA 124 (CC), 
para 11

“…Vodacom may have been entitled to raise the legal defences 
it advanced. As a party, it was entitled to have its day in court 
and to have those defences adjudicated. This is guaranteed 
by s34 of the Constitution. However, it is ironic that in pursuit 
of its constitutional right, Vodacom invoked legislation from the 
height of the apartheid era to prevent the applicant from exer-
cising the same right.”
Jafta J in Makate v Vodacom Ltd 2016 (4) SA 121 (CC), para 104

“There has been much ado by this Court about Prescription 
recently. Now we are at it again. I indicated previously that I 
agree that a fresh look at the Prescription Act is necessary in 
light of the right of access to justice guaranteed in terms of s34 
of the Constitution. But there is a danger that in that process we 
lose direction, rather than gaining clarity.”
Froneman J (dissenting) in Off-Beat Holiday Club v Sanbonani 
Holiday Spa Shareblock Ltd CCT 106/16 (23 May 2017)

The defence of prescription has taken some noteworthy 
recent blows in the highest court. The assault has assumed 

two different forms. One form of assault entails generosity in 
the application of the provisions of the Prescription Act1 to a 
claim acknowledged to be subject to its domain. A noteworthy 
recent example was the application of section 12(3) to allow a 
plaintiff to invoke late expert advice about the way negligence 
must have caused his loss as a basis for establishing ignorance 
of the facts that comprised his ‘debt’.2 The other form of assault 
entails removing claims from the domain of the Prescription Act 
through a narrow definition of the concept ‘debt’.3

The difference is significant. In the first kind of case, the 
court applies the various mechanisms created in the Pre-
scription Act to balance the plaintiff ’s right to access to court 
against the defendant’s right not to be surprised by a late 
claim, and society’s interest in having litigation generally con-
cern itself with disputes, rights and wrongs that are tolerably 
current.4 In the second kind of case, all of these mechanisms 
are held to be inapplicable, and the law (and the dispute be-
tween the parties) is left with a potential hole that may need 
filling.

I am concerned in this article with this second kind of case 
– the significant reduction in the sphere of operation of the law 
of prescription.5 The more radical such reduction turns out to 
be, and there is some uncertainty about this, the more there is a 
need to fill the hole it leaves with something else. The problem 
is that, with the doctrine of laches being unavailable to our law,6 
and given the euthanasia administered in 1988 to the exceptio 
doli,7 it is not immediately clear what material is best employed 
for the project of filling the hole. I believe a promising source 
for such filler to be the “delay rule” applied in the sphere of 
common law administrative reviews, as enunciated in Wolgroe-
iers Afslaers (Edms) Bpk v Munisipaliteit van Kaapstad.8
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How much was removed from the term ‘debt’?
It is clear that the Constitutional Court in Makate decreed that 
the term ‘debt’ for purposes of the subject-matter of the Pre-
scription Act was to be confined to what it was held to mean in 
Escom v Stewarts & Lloyds of SA (Pty) Ltd,9 and not to be as wide 
as it was held to be in Desai NO v Desai & Others10 and in LTA 
Construction Ltd v Minister of Public Works & Land Affairs11. But, 
since it is by no means clear what the ambit of the Escom defini-
tion was (after all, the Desai court did not think it was extending 
it), it is important to obtain certainty on what Makate held this 
ambit to have been. The problem lies in the question-begging 
definition from the Oxford English Definition employed in Escom 
and endorsed in Makate: 12

‘1. Something owed or due: something (as money, goods or 
service) which one person is under an obligation to pay or 
render to another. 2. A liability or obligation to pay or render 
something; the condition of being so obligated.’

“Something due” is potentially very broad, and the fact that the 
illustration employs the word “as” does not assist in determin-
ing the degree to which what follows is intended to restrict this 
potential.

A strong indication of the Court’s reading of this definition 
in Makate can be found in the terms of the paraphrase em-
ployed by Jafta J in paragraph 92:

‘This is because the claim we are concerned with falls beyond 
the scope of the word as determined in cases like Escom, which 
held that a debt is an obligation to pay money, deliver goods or 
render services.’

This paraphrase was repeated by Jafta J obiter in Myathaza.13 
That decisive significance was to be attached to the use of the 
term “is” in Jafta J’s paraphrase was clearly the interpreta-
tion accorded to the main Makate judgment by the concurring 
minority judgment of Madlanga J in Off-Beat Holiday Club.14 
But the main judgment in Off-Beat Holiday Club specifically 
refrained from directly endorsing or criticising the appellants’ 
cited argument that Makate had to be interpreted as having 
held that “only a claim for the payment of money or a claim for 
the delivery of something” could qualify as a “debt”, against the 
respondents’ argument invoking the concurring minority deci-
sion of Wallis J in Makate that looked only to a “small category 
of rights that do not constitute a debt for the purposes of pre-

scription”.15 Instead, it merely repeated the whole original OED 
definition as enunciated in Escom and held that the claims in 
question fell outside this definition.16

Were the definition to be read as applying only to a claim 
based on an obligation to pay money, render services or deliver 
a thing, it would at least arguably not even apply to claims 
for compensation for delictual wrongs, as these are difficult to 
regard as claims based on an “obligation to pay money”.

The precise boundaries of the husk left by the Makate axe 
will no doubt be refined in future cases.17 But I do think one can 
say that enough has been cut off to leave a need to limit late 
claims that will no longer be regarded as claims for enforcing 
debts, but nevertheless deserve being limited.

It had little to do with section 34
What is surprising is the extent to which section 34 of the 
Constitution had little to do with what happened in Makate. 
This is also important, because it means that the hole it may 
have created was not a hole hewn by the Constitution, that 
would brook no filling by other means. Although the Court 
made it clear in Makate that it should view the prescription 
issue before it through the lens of section 34 and section 39(2) 
of the Constitution, its pruning of the term ‘debt’ was rooted 
squarely in its finding that Desai had extended the meaning of 
the term ‘debt’ beyond what had been settled in Escom, and 
that this had been done ‘in error ’.18 Similarly, the approach 
adopted in Links was based squarely on the logic of regarding 
causation as integrally part of the facts, rather than on a pro-
fessed extension of the exceptions to the running of prescrip-
tion in order to expand access to court. Here there was also 
invocation of section 39(2) and section 34 as the appropriate 
prisms through which to view the matter, but no obvious way 
in which this made any difference to the reasoning employed 
on what ultimately mattered.19 It is true that the interpretation 
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of the ambit of the Prescription Act and its degree of ‘consist-
ency’ with other statutes was more directly grounded in an 
approach said to be decreed by section 39(2) and section 34 in 
Myathaza.20 However, in cases where the matter is governed by 
another statute, and the applicable and appropriate interests 
are assessed under the rubric of such other statute, there is no 
hole created by the finding that the law of prescription does 
not apply to the claim at hand such as is created by excluding 
the claim from the ambit of the term ‘debt’.21

The hole
One can envisage many claims brought to court several years, 
if not decades, after they would long have been put to bed had 
they been ‘debts’ as defined in Makate, that now cry out for 
a mechanism to allow a court to bar them based on the same 
principles that gave birth to prescription; if nothing else, the no-
tion that interest rei publicae ut sit finis litium – i.e. there must be 
some way in which we can stop claims that are simply too old 
for the courts to have to deal with them.

Waiver and estoppel will often, but not always, do the trick, 
if only because they will not catch all the cases the courts would 
wish to exclude.

In Zuurbekom Ltd v Union Corporation Ltd 22 the then Appel-
late Division declined to bar a claim for an interdict by apply-
ing the English equitable principle of laches – which penalised 
inaction on enforcement of a right in contexts where prescrip-
tion was absent and the defendant or respondent had at least 
to some extent altered its position in the intervening period. 
Estoppel and waiver were expressly disavowed in Zuurbekom; 
hence the need to turn to laches, or something like it. The court 
held that laches was not part of our law, but did so, importantly, 
because the function this doctrine fulfilled and the policy it 
furthered were in our law captured in the sphere of the exceptio 
doli. The precise scope of the exceptio was unclear, but it barred 
claims that were in the circumstances unconscionable to press, 
and inordinate delay could constitute such circumstances 
where this acted oppressively on the respondent or defendant. 
As mentioned above, this possibility died with the exceptio doli.23

An interesting attempt to revive laches in the sphere of inter-
dicts occurred in Botha v White.24  Here, Patel J held that “acqui-
escence” was a defence independent of estoppel, although he 
left it unclear whether this was something less ambitious than 
full waiver, and if not, why it was not simply treated and tested 
as waiver.25 Thring J in New Media Publishing (Pty) Ltd v Eating 
Out Web Services CC26 with some justification strongly doubted 
whether there was any room left for “acquiescence” in the wake 
of the demise of both laches and the exceptio doli in Zuurbekom 
and Bank of Lisbon respectively, and remarked obiter that there 
was a “strong argument” that these decisions had removed 
“acquiescence” as an independent defence.27

In Van Aswegen v Van Aswegen,28 Kroon J, citing Zuurbekom 
and the demise of laches, confirmed that delay “by itself and 
without more” did “not deprive a party of a right conferred by 
the terms of a contract except by prescription.”29

Filling the hole – Wolgroeiers
Wolgroeiers Afslaers (Edms) Bpk v Munisipaliteit van Kaapstad 30 is 
famous for the “delay rule”31 applied in the sphere of common 
law reviews of public power, before the 180-day period speci-
fied in section 7 of PAJA32 applied, or where it does not apply.

Prescriptions under siege

The rule is applied by employing a “two stage inquiry”33: 
first, determining whether an unreasonable time has passed 
before proceedings were instituted, and, if so, second, asking 
whether, in the exercise of the court’s discretion, this ought 
nevertheless to be condoned. Unlike waiver and estoppel, to 
which the defendant is entitled when the elements are met, the 
second test is discretionary, which makes the application of the 
rule decisively discretionary.

Can this rule be lifted out of its review sphere?
Yes. In Wolgroeiers, the applicant had argued that, because 

laches was not a part of our law, a respondent to a review 
brought after a long delay could not preclude the review from 
being brought without being able to establish the kind of mate-
rial prejudice that would found an estoppel. The majority of the 
Appellate Division disagreed. It held that the delay rule applied 
in South Africa was nothing other than a procedural rule of 
practice.34 In reviews where the court was exercising its inher-
ent review jurisdiction, it had jurisdiction to regulate its own 
process, and part of this procedural regulation was regulating 
the consequences of delay in instituting proceedings. The criti-
cal passage is the following:

“By gebrek aan statutêre of ander wettige voorskrifte rakende 
die prosedure wat gevolg moet word, word die prosedure, wat 
tydsbeperking insluit, deur die Howe self voorgeskryf.”



32

forum

Advocate August 2017

[“In the absence of statutory or other legal prescripts relating to 
the process that must be followed, the process, which includes 
time periods, is prescribed by the courts themselves”]35

The basis for the delay rule is accordingly the legal proposition 
that, where the statute or substantive law fails to prescribe the 
process, the courts do this themselves, and the process includes 
time limitation.

An attempt to employ this principle to create a substantive 
remedy (bail in the domain of immigration detention) failed in 
Chunguete v Minister of Home Affairs and Others.36 Flemming J was 
anxious to confine the operation of an inherent jurisdiction to 
regulate process to procedural rules, not substantive remedies: 37

“The one instance where the Court may deviate from law is on 
the law of procedure.”

It is undeniable, however, that the delay rule, with its power 
of barring a claim by its application, is regarded precisely as an 
instance of regulating process by the law of procedure. This was 
confirmed in the decision in Mkhwanazi v Minister of Agriculture 
and Forestry, Kwazulu.38 Here, the delay rule from Wolgroeiers 
was applied in relation to delay in the prosecution of a review, 
rather than in its launch, and, because most of the relevant delay 
related to the period after papers were filed, it was not a matter 
canvassed in the papers, yet it was confirmed to be capable of be-
ing raised by the court mero motu. It may be noted that the delay 

point was not squarely raised in the papers in Wolgroeiers either, 
yet proved decisive. Prescription, however, must be pleaded.39

Wolgroeiers accordingly established the principle that, in 
the absence of legislative regulation of time periods, the courts 
regulated time periods as part of their inherent jurisdiction to 
regulate their own process. This power is confirmed in sec-
tion 173 of the Constitution.40 There is nothing that requires 
this principle to be confined to the sphere of judicial review 
of public power. It is true that of the two reasons cited for 
the “delay rule”, one was the desirability and importance of 
finality in relation to judicial and administrative decisions 
and actions.41 But the rationale invoked in Wolgroeiers for this 
second rationale itself was the maxim interest reipublicae ut sit 
finis litium, a maxim that has no decisively stronger applica-
tion in the sphere of public acts than in the sphere of private 
disputes, and a maxim said to underpin both the doctrine of 
laches and prescription itself. Furthermore, the other rationale 
for the delay rule invoked in Wolgroeiers, and the sole rationale 
enunciated in the older seminal decision Harnaker v Minister of 
the Interior,42 was to avoid prejudice to the other parties to the 
litigation, a rationale triggered as much in the case of a private 
defendant’s legal position as in the case of the state or the pub-
lic administration.

The use of the Wolgroeiers delay rule to regulate late claims 
in the private sphere is a useful mechanism to fill the hole left 
by too much of the law being left unregulated by the Prescrip-
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tion Act. It avoids the all or nothing outcome that results when 
claims are not recognised as ‘debts’, but are sought to be en-
forced many years, if not decades, after they arose, in circum-
stances where waiver or estoppel will be incapable of being 
established, yet the case for barring the claim remains strong. 
It possesses the twin safeguards of the factual requirement of 
“unreasonableness” and the discretionary safety valve of con-
donation despite a finding of unreasonableness. 

The rule would not apply to provide a second bite at the 
cherry where the law of prescription does indeed apply, but the 
claim in question has not prescribed. The position with laches is 
similar: 43

“The defence of laches, however, is only allowed where there 
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is no statutory bar. If there is a statutory bar, operating either 
expressly or by way of analogy, the plaintiff is entitled to the 
full statutory period before his claim becomes unenforceable.”

This is why the difference between the two kinds of attenua-
tion of prescription is significant. Where the claim is the kind of 
claim regulated by the law of prescription, the interests regu-
lated and balanced by this law are at play when the court as-
sesses whether the claim has indeed prescribed or not. There is 
no need to do the exercise again in some other guise. (This does 
not mean a plaintiff may not be barred by estoppel or waiver 
in cases where his or her debt is indeed governed by the law 
of prescription, but is held not to have prescribed. Waiver and 
estoppel, however, while covering much of the policy and prin-
ciple ground covered by laches or by prescription, do not cater 
for those cases where unreasonable delay itself should stand in 
the way of the court’s engagement.) 

Of course, employment of the delay rule does entail the 
undesirability of uncertainty that attends upon any remedy in 
relation to which discretion may be decisive, thereby remov-
ing much of the value served by relatively certain rules of 
prescription. But if the noteworthy apparent recent aversion 
to the reach of the Prescription Act has something to do with 
the rigidity that attends on such relatively certain rules, then it 
certainly has the advantage of lacking any such rigidity, whilst 
at least being able plausibly to claim doctrinal purity.A

“The use of the Wolgroeiers 
delay rule to regulate late 
claims in the private sphere is 
a useful mechanism to fill the 
hole left by too much of the law 
being left unregulated by the 
Prescription Act.”
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