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#InconvenientTruth

Vuyani Ngalwana SC, chair, General Council of the Bar of South Africa 

I have elected in this contribution to address myself primarily 
to black members of the Bar and, secondarily, to those white 

members who regard themselves by their deeds (not words) as 
being comrades-in-arms with those of us working, in treacher-
ous conditions, for the substantial transformation of the legal 
profession. All others can turn a page – if they so wish.

Yes, I shall no doubt offend a few because (as the saying 
goes) one cannot make an omelette without breaking an egg or 
two. And yes, the black members that I shall offend are a minor-
ity – a minority that shouts loudly when its supposed comfort 
spaces are threatened but does little of substance on the trans-
formation project.  

It is not that minority of black members that I address here. 
That lot is beyond rescue and I shan’t waste any more time and 
effort on it. My focus is rather on the battle-fatigued black sen-
ior who has fought gallantly and tirelessly over many years for 
transformation, only to be thwarted at the final hurdle by one 
or a few of their own. 

I also seek to reach out to the black junior who may either 
be unaware of the subtle impediments to transformation at 
the Bar, or (being aware of them) is tired of being tolerated in a 
white space that is this Bar.

I also invite the white junior who genuinely wants to make 
a positive contribution to the creation of equal opportunities for 
all to grow and excel in the legal profession, and the few white 
seniors who have the best interests of the profession at heart 
and are prepared to roll up their sleeves and go into the trench-
es with us, as equals, to transform the legal profession both in 
its composition and in its ethos.

It is the legal profession that I invite these categories of 
members to help us transform, not the Bar under the GCB um-
brella. I am convinced – now more than ever – that the Bar un-
der the GCB umbrella is incapable of transforming. In my view, 
the legal profession under the Legal Practice Act should con-
sider forging ahead without the Bar under the GCB umbrella.  

I have, since first joining the Bar in 1997, been troubled by 
the inequality that has been (and continues to be) the defining 
feature of the Bar. We know the Bar is by design a hierarchical 
space. This is good for aspiration to higher standards, so that 

juniors can aspire to becoming Silks, and Silks can aspire to 
elevation to the Bench. 

But the hierarchy that has troubled me is not one that is 
defined by experience and ability; it is one that is defined by 
race and gender. Lately, I have discovered that this latter form 
of hierarchy has become so entrenched at the Bar that even 
black people and women seem to have internalised it as their 
own. It is not. 

It is this curious manifestation of the Stockholm syndrome 
that has nudged me to wonder: Why is it that the whiter the 
space the more it is accepted, intuitively, by black people, as 
“superior” and “safe”? Why must black people seek validation 
and “security” within white spaces? Why must the idea of a 
black space conceived by black people be so repulsive to black 
people or, at best, regarded with scepticism by black people? Is 
blackness so shaming on those who are black that they feel it 
should be masked in whiteness?

Only those black people who regard black endeavour for 
self-determination with suspicion and scepticism can answer 
these questions honestly to themselves. Mine is a simple an-
swer: inferiority complex. But then I am not them, I do not 
think like them on these issues, and so cannot pretend to know 
what informs their resistance to black leadership and black 
space within the legal profession.  

It is indisputable that the Bar has since the dawn of univer-
sal suffrage in this country not transformed.1 That is an entire 
generation! What it has done is tolerate – barely – black people 
in its governance structures through the inclusion of AFT2. I say 
“barely” because even the co-governance of the Bar by AFT has 
been challenged repeatedly, and in Cape Town it is not even 
recognised despite a co-governance protocol at GCB level and 
a provision in the Constitution of the GCB that, in the objects 
clause, decrees that at least 50% of delegates from constituent 
Bars to meetings of the GCB must comprise of AFT members. 

The GCB AGM of 15 July 2017 resolved to refer to constitu-
ent Bars proposed amendments to the GCB Constitution and 
Rules. Those proposed amendments are intended to facilitate 
transformation of the Bar and weed out archaic regulatory pro-
visions. Juniors across the country had demanded them. The 
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proposed amendments were circulated to all constituent Bars 
on 12 April 2017, more than 3 months before the GCB AGM. 
Constituent Bars were requested to indicate, if they rejected 
any proposed amendment, and the reasons for rejecting each 
proposal. 

At the GCB AGM none of the constituent Bars had engaged 
with the proposed amendments. So, debate and decision thereon 
was deferred until 30 November 2017. That was on 15 July 2017. 
In the intervening period, constituent Bars were given a list of 
specific questions to debate and provide answers. If any constitu-
ent Bar rejected any proposed amendment it was requested to 
give reasons by way of an explanatory memorandum.3

At least one of the constituent Bars sent a letter rejecting all 
the proposals on the basis that they are not in the interests of 
the Bar. What those “interests of the Bar” are it does not say. 
Another memorandum from a senior member from one of the 
large Bars that I have seen4 effectively criticises the proposed 
amendments as not having been thought through. Another 
criticises a decision taken by AFT at its AGM to form itself into a 
separate Bar as not having been thought through.

These are all amendments that AFT had debated and re-
solved to place before the GCB for debate and adoption. Juniors 
throughout all constituent Bars had demanded them. Yet, sen-
ior white males rejected them out of hand as either not being in 
the interests of the Bar (without identifying what those interests 
are) or as not having been thought through (as if to suggest 
that juniors who wanted these changes and AFT members were 
bonkers when they resolved to propose these amendments). 

This did not surprise me in the least because the supposedly 
inherent superiority of the white idea has been taken for grant-
ed at the Bar since its inception, while the supposedly inherent 
inferiority of any idea not supported by the white Bar continues 
to be gospel truth. What I did not expect was a rejection by 
black people of the idea that black people can set up by them-
selves a voluntary association independent of the GCB and the 
baggage with which the GCB and its structures comes. 

The excuse that is reportedly advanced is that there was no 
consultation with AFT branches for AFT setting up as a sepa-
rate Bar. Absolute twaddle. The idea has been with us for many 
years. Most recently it was mooted at the 2016 AFT AGM in 
Cape Town. Then it was reportedly discussed at an AFT special 
symposium or meeting on the Legal Practice Act. Then it served 
on the agenda of the AFT National executive committee meet-
ing in Johannesburg on 17 June 2017.5 A resolution was taken 
there that the idea would be supported by a discussion paper. 
The discussion paper came late but served at the AFT AGM in 

Bloemfontein. The idea was an agenda item for the AFT AGM 
held on 1 July 2017 where delegates approved of it. 

At none of these stages did any member of AFT raise an ob-
jection to it. Yet when white voices rail against it, suddenly some 
black people no longer see it as a swell idea. As a member of AFT 
who has been deployed to chair the GCB, I am disappointed. I 
can only hope that those of us capable of thinking independently 
of white validation will regroup and do what the future of black 
progress in the legal profession requires of us. The GCB is inca-
pable of transformation. At least 23 years of inertia have demon-
strated this in clear and unambiguous terms. 

Those who wish to remain within the GCB fold and subject 
themselves to the same condescension and association with 
inferiority may remain. But AFT, of which I am a member, will 
have to decide in the next few months whether its legacy will 
be determined by a few loud members who have little to show 
for substantive contribution to transformation of the Bar, or by 
a resolute determination by men and women of action who do 
more than they say.

It is time for senior black members of the Bar once again to 
raise their hand, roll up their sleeves, and get to work with us in 
giving back dignity and self-respect to the black advocate. It is a 
shame that black advocates should endure such humiliation at 
a Bar that tolerates us – while some of our own, for self-serving 
reasons, regard with suspicion and scepticism our endeavours 
to escape such humiliation.

There are many opportunities under the Legal Practice Act 
for black advocates. As a retired Constitutional Court Justice 
has told me, we do not need to go cap in hand to white col-
leagues for transformation of the legal profession. We have it in 
ourselves to do it. But that will not come through the Bar under 
the GCB umbrella. Heavens knows, the Bar has shown us over 
many years. Only those intent on defying Einstein’s definition 
of insanity think otherwise. A 

Notes
1. See indications of this in the annual report titled #SOBA2017. 27 April 1994, 

in my view, did not bring about freedom for black people. It brought about the 
right to vote. That is not freedom. Many black people, including advocates, still 
have to explain themselves in many traditionally white spaces where white people 
have no such obligation.

2. While AFT is not a black organisation, its membership is by accident of SA history 
overwhelmingly black.

3. See GCB Circular 54 of 2017; see also email on Notice of Amendment to GCB 
Constitution and GCB Rules of Professional Conduct, 12 April 2017.

4. Not yet conveyed to the GCB as the official position of that Bar at the time of my 
writing this contribution.

5. I was at the NBEB Symposium in Durban at the time of the meeting.


