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Cathartic is what I hope this year’s annual report will be for 
the Bar.

I present my inaugural annual report as Chairperson of the 
GCB in the form of the State of the Bar as I see it in 2017. It is 
rooted in indisputable facts. It is deliberately blunt. It is delib-
erately unadorned by considerations of feigned decorum. It is 
deliberately unapologetic. 

I think it is this frank and un-gilded talk that the Bar needs in 
order to see itself for what it truly is: a closed shop for a few, and 
the rest lending it legitimacy. What it then does with what it sees 
in this mirror is its business. Perhaps it has so weathered similar 
fighting talk in the past that it has become impervious to it and 
considers itself unshakable by it. Time will tell.

As I write this, I have ringing in my ear, like the tolling bells 
on a wintry Cape Easter weekend signalling the beginning of the 
Eucharist, the booming voice of Eugene Lubbe of the Free State 
Bar sharing with us in February 2017 the general sentiment ex-
pressed at a Future Leaders Symposium, “#GCBMustFall!”

Indeed, the Bar as we know it must fall. It has proved consist-
ently to be an out-of-touch Leviathan that feeds off the misery of 
its members. Evidence of this is legion, as I shall demonstrate by 
reference to five topics:

• Oppressive rules regulating payment of Counsel’s fees;
• The gate-keeping effect of NBEB proficiency assessments; 
• The NBEB Symposium;
• The egregiously skewed Silk system and its effects; and
• Discipline.

Fees Payment Regulatory System
Take, for instance, the cluster of the GCB rules regulating the 
payment of Counsel’s fees. Why, in 2017, must the Bar regulate 
fee payment arrangements between Counsel and their attor-
neys? The suggestion that this regulation serves to protect junior 
Counsel against abuse by predatory attorneys is clearly, as evi-
dence shows, bollocks.  

I have written extensively, and argued passionately on 
numerous platforms, for the relaxation of the Bar’s tight grip 
on fee payment arrangements between Counsel and their at-
torneys. All has come to naught. Opponents (typically White 

men Silks and one white woman Silk) claim we need attorneys’ 
permission.

After juniors across the country who had attended my con-
sultative talks with them had overwhelmingly instructed me to 
convey to the GCB executive committee their wish that the rule 
be scrapped, three of the four largest constituent Bars – the Cape 
Bar, the KZN Bar and the Johannesburg Bar – pushed back when 
the GCB executive committee resolved to suspend the GCB rule 
regulating fee payment arrangements between Counsel and 
attorneys. 

There is, on any rational argument, absolutely no common-
sense in subjecting junior Counsel to a regime of having to await 
payment of a fee two to three months (and longer) from the date 
of rendering an invoice, while Counsel has the obligation of pay-
ing practice expenses every month. It is simply unarguable. 

The draft Code of Conduct for Legal Practitioners that was 
gazetted for comment in February 2017 recognises this in Rule 
26.6 which reads:

“26.6 Unless expressly agreed to the contrary with the instructing 
attorney, the following standard terms, which counsel must draw 
to the attention of the instructing attorney, shall be implied in a 
brief offered to and accepted by counsel:
26.6.1 counsel may, but is not obliged to, afford his or her instruct-

ing attorney credit to pay counsel’s account from the end of the 
month in which the fee invoice is rendered, in accordance with 
any local practice in existence at the time of the commencement 
of this code of conduct. In the absence of an agreement an 
attorney shall settle counsel’s account within 30 days from the 
end of the month in which the fee invoice is rendered, irrespec-
tive of whether or not the attorney has received payment from 
the client. It is recorded that the purpose of this rule is to allow 
the attorney sufficient time to collect money to pay counsel’s 
fees that were not already collected in advance of receipt of 
counsel’s invoice, and accordingly the attorney is obliged to 
pay over to counsel any monies collected already from the cli-
ent in respect of counsel’s fees for the services upon receipt of 
counsel’s invoice;

26.6.2 it is acknowledged that junior counsel of less than five 
years’ experience in practice constitutes a vulnerable category, 
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in particular having regard the transformation, racial and 
 gender factors as contemplated by the Act, and correspond-
ingly by the attorney shall make every effort to ensure prompt 
payment to that category of counsel notwithstanding that 
the time period contemplated in paragraph 26.6.1 has not yet 
elapsed. The failure to create measures to ensure gainful prac-
tice of this category may impede the efforts to transform the 
legal profession or the racial and gender representation in the 
profession. In this regard briefing attorneys shall be required to 
negotiate fair, sustainable, market-related and reasonable fees 
for services rendered by this category of junior counsel.” 

The Bar’s dogged determination to maintain the status quo, es-
pecially in respect of junior Counsel, is a clear indication that 
it is trapped in the past and is resistant to the professional and 
economic progress of the largest category of its members – junior 
Counsel.

Worse still, the Bar decrees that Counsel must report attor-
neys who fail to pay Counsel’s fees within the period decreed 
by the Bar. All the Bar then does is send a letter to the attorney 
cajoling him to pay up. When the attorney ignores the letter, the 
Bar does nothing. Instead it prescribes that Counsel must seek 
permission from the Bar to sue the attorney for payment of a fee 
that is overdue.

What are members paying Bar and GCB fees for if the Bar 
will not take up the cudgels on behalf of at least the vulnerable 
category of its members (under 5 years) against attorneys who 
have no incentive to pay and have the option – courtesy of GCB 
Rules – of dumping junior Counsel who rightly demands pay-
ment of his fees, and brief another vulnerable junior Counsel 
only to subject him to the same treatment?

In fact, the very idea that junior Counsel should sue attorneys 
for payment of fees, while the Bar prescribes unreasonable and 
extortionist1 payment periods to Counsel, is scandalous. How 
many junior Counsel have sued the state attorney for unpaid 
fees in the last 10 years? Zero! How many junior Counsel’s fees 
remained unpaid by the state attorney way beyond their due 
date? Plenty, until the Vice-Chair (Mphaga SC) and I intervened 
and demanded that the Acting Chief State Litigation Officer 
personally intervene. 

Why did the Bar not intervene much earlier? What will hap-
pen when the next GCB Chair and Vice-Chair do not consider 
this a problem? How many juniors have left the Bar because of 
cash-flow problems caused by non-payment and inordinately late 
payment of fees, thereby abandoning their dreams to practise as 
members of the Bar? I personally know of too many since 1997. 

I understand the practice of the state attorney delaying in-
ordinately in paying Counsel’s fees continues. Recently, a black 
junior in Pretoria complained about it. She is a member in good 
standing. Why is the Bar not suing the state attorney for pay-
ment of her fees to which she is entitled?

In February 2017, I embarked on a consultative tour of con-
stituent Bars to learn what junior Counsel consider to be impedi-
ments to their growth and success at the Bar. I did so because 
junior members comprise more than 80% of the Bar. The answers 
were not surprising. It emerged that the same issues that plagued 
juniors in 1997 (when I joined the Bar) are the same issues that 
impede them in 2017. I shan’t list them here as I listed them in a 
past issue of Advocate. So, in 20 years, nothing has changed.

Gate-keeping
There also appears to be gate-keeping at the Bar that seems to 
take on a racial complexion. Nothing can illustrate this better 
than statistics of the past 5 years NBEB Legal Writing examina-
tion results. Over the period 2012 to 2016 at least 9 pupils failed 
the NBEB examinations by reason of failing only the Legal Writ-
ing paper. Otherwise they passed all the other content papers. 
All these pupils were black! Is that a mere co-incidence?

Let me put it differently. According to NBEB statistics, not 
one white pupil has failed the NBEB examinations by reason of 
failing only the Legal Writing paper since 2012. And that is only 
since 2012, as that is how far back my inquiry went. Heavens 
knows what the statistics will reveal if we went farther back. 

This year, as at the beginning of 2016, AFT found itself 
pleading cases with the NBEB of 16 pupils – all black – who felt 
aggrieved by the manner of the marking of their examination 
scripts. In 2016 about 16 black pupils had either been moderated 
from a pass to a fail, or from one borderline score for the Legal 
Writing paper to another by the Legal Writing Judge-Moderator. 

Most egregiously, one of these pupils had scored 80% for the 
Civil Trials paper, 64% for Criminal Procedure, 66% for Ethics, 
59% for Motion Court and 49% for Legal Writing. He was moder-
ated down from 49% to 45.5%! He tried again, was given a score 
of 49.5% which was moderated down to 48.5%. So, because he 
“failed” the Legal Writing paper in this fashion, he “failed” the 
NBEB examination!

How is such a result even fathomable? I have since worked 
with him as my junior in a pension fund appeal to Justice Louis 
Harms’ FSB Appeal Board. Such talent of a young black man 
could easily have been lost to the Bar had AFT not intervened 
when it did. How many other similar cases have fallen through 
the yawning cracks of the Bar’s supine attitude on matters affect-
ing young people’s professional careers?

Earlier this year, again some 16 black pupils complained, 
among other things, about the manner in which their scripts 
were marked. Again, AFT intervened and requested the NBEB, 
through the GCB executive committee, to reconsider each of 
these pupils’ complaints.

The NBEB threatened mass resignation, accusing AFT of 
instigating a complaint, and some of the GCB executive commit-
tee members of interfering with the independence of the NBEB. 
Is that the kind of response one should expect from a functionary 
that is capable of failing a pupil for daring to score 49% for the 
Legal Writing paper while scoring 80% for Civil Trials, 66% for 
Criminal Procedure, 64% for Ethics and 59% for Motion Court?

In any event, the ultimate discipline of advocates is 

“It emerged that the same 
issues that plagued juniors 
in 1997 (when I joined the 
Bar) are the same issues 
that impede them in 
2017…”
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 proficiency in court. We are in the business of persuading Judges 
and other fact-finders to rule in favour of our attorneys’ clients in 
court or other tribunal. Yet advocacy is not assessed in the NBEB 
examination. Pupils are assessed on theoretical pursuits fit for 
university study. They spend their year studying for examina-
tions instead of sharpening their advocacy skills in a court setting 
and being assessed on their performance of that task.

Are these written examinations suitable assessment tools 
for advocates? AFT does not think so. It wants them scrapped 
altogether and replaced with another form of assessment the 
purpose of which is not to fail pupils but rather to help them 
improve in areas of weakness. That way, gate-keeping will be 
eliminated. Hopefully AFT will prepare a discussion paper detail-
ing how that assessment will work.

The NBEB Symposium
Following the 16 pupils’ complaint in 2017 the NBEB held its 
symposium to address issues that have been raised and recon-
sider its model. In the first session, the following questions were 
posed for debate and decision:

Should the Legal Writing paper retain the status which it 
does if it can be developed and improved with practice? I sug-
gested not, and that pupils should not be failed just for having 
failed the Legal Writing paper alone. It was noted that the NBEB 
will give consideration to this.

Should the written examination be the sole test of compe-
tence? I proposed that the NBEB consider different models 
where the written examination results represent 50% of the 
value of assessment and the other 50% count towards practical 
performance in pupillage with specific mention of advocacy as-
sessment. I said it makes no sense not to test and allocate a score 
for a pupil’s proficiency in advocacy when that is the specialist 
discipline of advocates. While it was noted that this is not a novel 
idea, it was agreed that the NBEB will again give careful consid-
eration to this issue.

I had hoped that by the time AFT went to its AGM on 1 July 
2017 we would have received the NBEB’s decision on these is-
sues so that AFT could engage on them in preparation for the 
GCB AGM on 15 July 2017. We have not had that opportunity, 
and so AFT has now resolved to place before the AGM that the 
written examination in its current form be scrapped for reasons 
articulated above.

In the third session of the symposium, four questions were 
debated:

(a)  Should there be appeals for failed pupils? Yes. All failed pupils 
should have an automatic right of appeal. General support was 
expressed for an internal appeal process and it was suggested 
that pupils should be granted an automatic right to launch an 
appeal in the wide sense regardless of the “fail” score allocated 
to the pupil. It was proposed that the appeal be submitted in 
writing to a 3-Judge panel who may grant or dismiss the appeal 
on the papers or set a procedure for further conduct of the ap-
peal. 

(b)  If so, should we retain or modify the present system of exemp-
tion, special cases and disparity? Yes. This entails, in part, pass-
ing borderline cases (say, scores between 45% and 50%) in the 
discretion of the NBEB and exempting pupils from rewriting a 
paper for which s/he had obtained relatively high marks on a 
previous occasion but had failed because of failing other papers 
badly.

(c)  If so, is it appropriate to have regard to additional information 
such as pupil profiles by the mentor and/or a report from the 
Bar Pupillage Convenor in the exercise of that discretion? Yes. 
I made an example of a pupil whose health problems may not 
have been known by the examiners and markers at the time of 
marking of papers. 

Should pupils use numbers or names on their scripts? There 
was general support for the use of numbers rather than names 
on all exam scripts. AFT holds the view that this may reduce the 
perception of race playing a role in the allocation of examination 
scores.

I read out a sms text from the 2016 complainant pupils in 
which they threatened a court challenge as well as my response 
to it in which I expressed the view that this was not a good idea 
and would, in any event, likely fail.

The Egregiously Skewed Silk System
We pride ourselves for the forensic advocacy skills of our mem-
bers. We spend enormous sums of money on advocacy training 
workshops. Membership of the Bar is seen as something of a 
SABS stamp of approval. Yet the number of black and women 
members that we recommend for the conferment of Silk status 
every year lags far behind that of white men.

This is a problem at two levels. First, it says we believe that 
white men are, by sheer dint of their race, better advocates than 
black and women members. As a statement of fact, this is plain-
ly untrue. Second, it says we (and the legal services market) do 
little to develop skills in black and women members sufficient 
to equip them for Silk status and the rigours of practising as 
one. What does that say about the Bar’s commitment to trans-
formation not only of the Bar but also, consequentially, of the 
Judiciary? 

The Bench benefits from the quality advocacy of members 
of the Bar both as consumer of that skill and as beneficiary of 
it when members are appointed to the Bench. Do we want a 
quality Judiciary of white men and a second-tier Judiciary of 
women and black men? Is that why the Bar is so lukewarm 
towards  improving briefing patterns, and clearly resistant to the 
recommendation of black men and women and white women 
for Silk?  

“Membership of the Bar 
is seen as something of a 
SABS stamp of approval. 
Yet the number of black 

and women members that 
we recommend for the 

conferment of Silk status 
every year lags far behind 

that of white men.”
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In Johannesburg, AFT proposed a “second junior rule” 
which prescribes that in any brief requiring more than 2 Coun-
sel the third member of that team must be black, and preferably 
a black woman. The rule was adopted in 2015 by the Johan-
nesburg Bar. Some white men Silks sought to circumvent it by 
packing the brief with 4 or 5 Counsel only 1 of whom would be 
black and typically the most junior. Why? 

Where will black Counsel gain the experience and skill that 
Silk status requires if s/he is not exposed to quality work at the 
Bar? White males at the Bar were not born skilled and experi-
enced. They learnt through doing. Why should it be any differ-
ent for black and women members? Why should black mem-
bers be perpetual trainees or under-studies and not thrown in 
the deep end to learn as white men do too?

At a Silks interview, I asked a white male applicant special-
ising in Construction and Engineering arbitration when he 
started working in the field. After 5 years in practice, he said. 
I asked him whether he had done any formal course or train-
ing in the field. None. He had learnt by doing. Yet when asked 
what he did for transformation he said he was involved in 
giving classes to black members in Construction and Engineer-
ing arbitration before unleashing them on the market. Asked 
why black members could not learn by doing as he had done, 
he shifted uncomfortably in his chair. We recommended him 
for Silk anyway.

The numbers do not lie. In the last 6 years – from 2012 to 
2017 – the Bar has recommended more white men for Silk 
than it has African men and women, Indian men and women, 
Coloured men and women and white women put together! 32 
white men have been recommended for Silk over this period; 
but Indian men and women, Coloured men and women, and 
white women together make up 30 Silk recommendations over 
6 years.

Read that again. Internalise it. That no one seems to think 
it astonishingly shocking (tautology very much intended) is 
itself astonishing! We seem to have become numb to inequality 
and unfair discrimination at the Bar. We talk about it in hushed 
terms in corridors. But confronting it seems a no-go zone. We 
value politeness ahead of the pursuit of equality.

The position at some constituent Bars is worse, especially 
on the gender front. I learnt during my national consultative 
tour of constituent Bars in February that the Port Elizabeth 
Bar has never ever recommended a woman of any race for the 
conferment of Silk status! This is astonishing! Does that mean 
women in Port Elizabeth are not Silk material? If that is so, 
what is the Bar doing about it? Is it content that the Port Eliza-
beth Bar has never had a woman Silk? These are the questions 
we should be asking ourselves every year and addressing them 
head-on.

As at 30 April 2017 the Port Elizabeth Bar had produced 17 
white male Silks. It produced its first black male Silk in 2015. 
Still no women. Clearly this cannot be attributable to lack of 
quality work in Port Elizabeth if they can produce 17 white 
men as Silks.

The Cape Bar, one of the big four constituent Bars, has 
never in its history recommended a black African woman for 
Silk. This says more about black African women advocates be-
ing starved of quality work opportunities in Cape Town than it 
does about African women’s ability as advocates there. It impli-
cates not only the Cape Bar but also those who consume legal 

services. These include, principally, the State Attorney there. It 
is scandalous that in 23 years Cape Town has failed to produce 
one black African woman Silk.

Sure, they will say the Cape Bar gets very few or no ap-
plications from black African women for membership of that 
Bar, or that those who do join soon leave. The question is why 
is that the case? Why do black African women avoid the Cape 
Bar and those who dare join don’t stay the course? 

The Bench benefits from quality lawyers coming from the 
Bar when they ascend to join judicial ranks. The employment 
of that quality on the Bench in turn improves the quality of the 
administration of justice by the courts. The conduct of legal 
proceedings by people who have practised at the highest level 
at the Bar for many years can be expected to be top notch. So, 
too, the quality of judgments. Depriving black women of the 
opportunity to excel at the highest level at the Bar serves only 
to cut Lady Justice’s nose to spite her face. 

It cannot seriously be contended that white men have a 
monopoly over quality as the Silk status numbers seem to sug-
gest. The Bar needs to do more than simply reflect on its ways. 
It needs actively to go out there and make a case for an expo-
nential increase in the briefing of black women in quality cases 
that will equip them in the long run to make excellent Judges. 
The Bar has it in its power to do so.

Discipline
There is a general perception by those at the receiving end that 
rules of professional conduct are applied rigorously against 
black members and loosely (if at all) against white members – 
especially white male Silks. There is also a general perception 
that disciplinary sanctions meted out on black members are 
much harsher than those meted out on white members. This 
cannot continue.

Some senior white male Silks even boast “putting the boot in” 
on infractions that are more lack of judgment cases than delib-
erate dishonest conduct. Yet those same white male Silks read-
ily absolve one of their own who admits every element of the 
charge but pleads “principle”. It is this selective prosecution of 
members who should be equals that divides the Bar, not calling 
out the unequal treatment of equals.

Conclusion
These things simply have to be said. I have said openly what 
many whisper in dark corridors. The question now is not 
“what do we do about Ngalwana?”. It is rather “what do we do 
as a Bar to rise to these challenges and negative  perceptions?” 
Perhaps the Bar in its current form is incapable of rising to 
the challenge. Perhaps it is incapable of transforming itself. 
 Perhaps the Bar needed an almighty jolt at its core in order to 
rise to the challenge. The next 12 months, beginning at this 
year’s GCB AGM, to the 2018 AGM will tell. A

Notes
1. If you play along you’re OK; if you don’t, you’re blacklisted by attorneys.
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