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Persuasive writing has been written about for millennia.  Ar-
istotle (384–322 BC), Horace (65–8 BC), Blaise Pascal (1623–

1662), Robert Louis Stevenson (1850–1894) and many others 
have weighed in. Many more will have their say in future.  Here 
I set out learnings I have taken from some of those greats – and 
from hard experience.

Journalists, playwrights, poets, novelists and even teachers 
write to record, inform, instruct and amuse; they have willing 
readers.  As the Latin poet Horace said, they all aim to express 
life’s realities and delights. They state premises and present ar-
guments that resonate with their readers, who read their works 
by choice, and consent to being dazzled, instructed, persuaded 
and entertained. The many good ones write expressively, pro-
jecting their individuality, beliefs and creative talents. They are 
the gymnasts and break-dancers.

Advocates, by contrast, do the heavy lifting. They write to 
persuade disinterested sceptics – to plead the unpopular case, to 
petition for a resented outcome, to persuade the reluctant de-
cision-maker. And above all: to differ convincingly, respectfully 
and with integrity, from seemingly deserving cases and causes, 
good arguments and worthy opponents. 

A written argument is not an essay. Both may be elegant, 
expertly crafted  and equally creative. But a written argument is 
hard durable wood, while an essay is rather a colourful, scented 
blossom. American writer and teacher of creative writing David 
Foster Wallace (1962–2008) said of lawyers’ writing: “In the real 
writing world the reader doesn’t care about the author. The 
question is what the reader can get from the document.”

The argument is always there; it is the advocate’s task to find 
it and make it. Sometimes it must be constructed from the ground 
up, hopefully more with good scaffolding and ascending slabs of 
weight-bearing concrete, than being piled brick upon laborious 
brick. Sometimes it has more of the sculpture to it: cut away the 
superfluous marble, and be left with the enduring subject.

Which it is to be, and how it is to be done, depend on the law-
yer’s analysis and mastery of her/his case. But whatever direction 
is taken, there are a few guiding thoughts that are always helpful.

Wallace’s first aphorism is: “The reader cannot read your 
mind.”

He explains that “[t]he most important thing for students of 
writing to remember is that someone who is not them and can-
not read their mind is going to have to read this.”

His second aphorism is: Pay attention!
“Pay attention in different ways … to the way sentences are 
put together, the clauses are joined, the way the sentences go to 
make up a paragraph.”

Some lessons allied to this (would that they were as easily 
 applied as stated):

• Focus your thoughts by writing the synopsis first. 
• Every word matters – or not one matters.
• Choose the right words to convey what you mean: avoid 

the Humpty Dumpty trap. (“When I use a word,” Humpty 
 Dumpty said, in rather a scornful tone, “it means just what I 
choose it to mean — neither more nor less.” “The question is,” 
said Alice, “whether you can make words mean so many differ-
ent things.’ Lewis Carroll, Through the Looking Glass.)

• Practice good formulations. Stevenson advised (in Learning to 
Write) that you should take a passage or formulation you really 
like (or need to know), read it three, four times, then try to 
imitate it word for word. Wallace explains that you do not get 
a sense of the infinity of choices made in a text, until you start 
trying to reproduce it. 

On structure, in Poetics, Aristotle taught the following:
• “A whole is what has a beginning and middle and end.” 

Applied to legal writing, Wallace says of the first two elements:
• “A good opener … is interesting and engaging. It lays out the 

terms of the argument, and, should imply the stakes. One 
could in a one-paragraph opening grab the reader, state the 
terms of the argument, and the motivation for the argument.”

• “The middle should work … It lays out the argument in steps, 
not in a robotic way, but in a way that the reader can tell –

a) what the distinct steps or premises of the argument are; and 
b) how they are connected to each other. 

• “An argumentative writer [should] spend one draft on just the 
freaking argument, ticking it off like a checklist, and then the 
real writing part would be weaving it and making the transi-
tions between the parts of the argument — and never aban-
doning the opening, never letting the reader forget what the 
stakes are … Never letting the reader think that I’ve lapsed 
into argument for argument’s sake, but that there’s always a 
larger, overriding purpose.” 
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This reminds one of the truism that there is no such thing as 
good drafting – there is only good re-drafting. 

Perhaps the most important thing is to mind the reader. 
Again, let Wallace explain:

• “One measure of how good the writing is, is how little effort it 
requires for the reader to track what’s going on.”

• “Good writing is able to get across massive amounts of infor-
mation with minimal effort on the part of the reader.”

• “That’s why people use terms like flow or effortless to describe 
writing they regard as really superb. They’re not saying it is 
effortless because the writer didn’t spend any work. It simply 
requires no effort to read it.”

Typically, the lawyer’s audience is other lawyers and judges. 
The exchange between Garner and Wallace in their reported 
conversation is instructive:

• Garner to Wallace: “What if I were to tell you that a lot of 
lawyers say to me they’re writing for judges who themselves 
don’t write very well, who write a lot of jargon-laden stuff, so 
they think the best tactic is to mimic the style of the judges for 
whom they are writing? Does that make sense to you?” 

• Wallace  (with diplomatic evasion): “This gets very tricky.”
• But then fortunately he got to the point: “I would say 99% of 

judges will reward you for clarity, for precision, for minimiz-
ing the unnecessary effort they have to make.

• “Regardless of what you think about the current debased state 
of the English language, in which the President says things 

that would embarrass a junior-high-school student (private 
note: how things seem to change, but always remain the 
same) – the fact remains that, particularly in the professions, 
the person you are writing for is an acute, sensitive, attentive, 
sophisticated reader who will appreciate adroitness, precision, 
economy, and clarity, the vast majority of the time.”

One cannot necessarily make the “verb sap” (verbum sapientis 
satis est – one word is sufficient for the wise or knowledgeable) 
assumption as an advocate. But the value of brevity – or per-
haps sufficiency – was emphasised by Horace – 

“In instructing, be brief in what you say in order that your read-
ers may grasp it quickly and retain it faithfully. Superfluous 
words simply spill out when the mind is already full.”

But when all else is said, the core competence of advocacy, and 
persuasive legal writing, is convincing disagreement: the undo-
ing of unfavourable premises and the refutation of counter-
arguments, with integrity, grace, insight and precision.

Adam Gopnik, essayist for New Yorker, cites Darwin’s rhe-
torical brilliance in On the Origin of Species (1859). He explains:

• “A counterargument to your own should first be summarised 
in its strongest form, disregarding minor inconsistencies or in-
felicities of phrase. Only by putting the best case forward can 
the refutation be definitive. Do not leave room for the retort 
“but you didn’t understand ...”

• “Darwin’s genius lay in the marriage of visionary ideas with 
supreme mastery of argument. He moved from sympathetic, 
charitable summary of the counter-arguments, to emphatic 
argument.

• “Sympathetic summary, reporting an objection or contrary 
argument fully and accurately, remains since Darwin, the 
touchstone, the guarantee, of what we call seriousness.”

In a lecture delivered at the Australian Lowy Institute Media 
Award, on 23 September 2017, entitled “The Dying Art of Disa-
greement,” Bret Stephens, New York Times columnist on foreign 
and domestic politics, lamented the loss of tolerance and open 
debate on university campuses in the United States of America. 
He reminisced on his own education at Chicago University. The 
introductory paragraphs are amusing and insightful. The part 
that really counts is emphasised:

• “The University of Chicago showed us something else: that 
every great idea is really just a spectacular disagreement with 
some other great idea.”

• “Socrates quarrels with Homer. Aristotle quarrels with Plato. 
Locke quarrels with Hobbes and Rousseau quarrels with them 
both. Nietzsche quarrels with everyone. Wittgenstein quarrels 
with himself.”

• “These quarrels are never personal. Nor are they particularly 
political, at least in the ordinary sense of politics. Sometimes 
they take place over the distance of decades, even centuries.”

• “Most importantly, they are never based on a misunderstanding. On 
the contrary, the disagreements arise from perfect comprehension; 
from having chewed over the ideas of your intellectual opponent so 
thoroughly that you can properly spit them out.”

• “In other words, to disagree well you must first understand well. 
You have to read deeply, listen carefully, watch closely. You need to 
grant your adversary moral respect; give him the intellectual benefit 
of doubt; have sympathy for his motives and participate empathically 
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with his line of reasoning. And you need to allow for the possibility 
that you might yet be persuaded of what he has to say.”

Stephens lamented the trend of “identity politics” on US cam-
puses and in public discourse, in which, he said, the primary 
test of an argument is no longer the quality of the argument 
“but the cultural, racial, or sexual standing of the person mak-
ing it,” and had harsh words for partisan news networks that 
have “demonstrated that the quickest route to huge profitability 
is to serve up a steady diet of high-carb, low-protein populist 
pap. Reasoned disagreement of the kind that could serve de-
mocracy well fails the market test.”

In public discourse, the crucial prerequisite of intelligent 
disagreement is to shut up; listen up; pause and reconsider; and 
only then speak.

For advocacy, the learning is to distinguish argument from 
credo, from advancing a case to defending a cause.

With a nod to Stephens, I paraphrase and adapt his conclu-
sion: 

Intelligent disagreement is the lifeblood of advocacy. Advocates 
disagree constantly, as they must. Persuasive disagreement 
requires making eye contact with our opponents, trying to see 
things as they might, or even to find some middle ground.

Distinguish fact from belief and opinion; the purpose of 
argument is not to depart from facts but to use them as a bridge 
to the “truth” of the case; and appreciate that truth is a large 
enough destination that, like Manhattan, can be reached by 
many bridges of radically different designs. Persuasive advocacy 
is grounded in facts while abounding in disagreements.

Be brief. Be direct. Be accurate. Argue; don’t pontificate. 
Mind the reader – it is she/he that must be persuaded, not you 
or your side, who (of course) knew from the outset who and 
what was right. A 

* David Foster Wallace was at the centre of late-20th-century 
American literature, and Bryan A. Garner at that of legal schol-
arship and lexicography. Maria Popova’s weekly blog Brain 
Pickings brought this marvellous work to my attention.
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