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After the Pretoria High Court handed down judgment in the 
case between former finance minister Pravin Gordhan and 

the Gupta companies, there was a furious (and rather entertain-
ing) debate on Twitter about who had actually won the case. 

Gordhan had asked the court to declare that he did not 
have the power to intervene in the relationship between banks 
and their clients after the big four banks had closed down the 
bank accounts of various Gupta companies. Because the law 
on this was so clear – of course the minister did not have this 
power - Gordhan was sternly sent packing by a full bench. 

So it was a resounding loss for him, said some. 
Not at all, said others. Gordhan got exactly what he wanted: 

he exposed the Guptas. Through his case he was able to put 
into the public domain information that would otherwise be 
strictly confidential – information held by the Financial Intel-
ligence Centre, specifically reports from banks about unusual 
or suspicious transactions on accounts held by them. Banks 
are duty bound to report these to the FIC, but the FIC may not 
disclose them – unless required for litigation purposes.

The application was explosive –  the strongest evidence yet 
to suggest that this family, already facing all the state capture 
allegations in the Public Protector’s report, was up to no good 
with its money. 

It was not Gordhan’s affidavit which made the impact. It 
was an annexure, a list of 72 “suspicious and unusual” trans-
actions with a value of at least R6.8bn over four years.
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Courts have been political battlegrounds since the birth of 
SA’s democracy. From the Treatment Action Campaign case 
through to the Nkandla judgment, our courts have had to wade 
in on many of this society’s biggest disputes and poke and prod 
at the social and political fault lines of our time.

This is only to be expected in a constitutional scheme where 
there is a separation of powers; with the courts given the role of 
referee.  Add to that a justiciable set of socio economic rights in 
a society of deep and enduring inequality. Add again a bit of an 
ineffective Parliament. 

So “lawfare” is nothing new. What is new though, or fairly 
new, is the way litigation is now serving an additional purpose:  
court papers  - public documents said the Supreme Court of 
Appeal - have become a way for the public to access crucial 
information and hold the powerful to account.

When I started out as a legal reporter, years ago, a Rule 
53 record was just another step – often a relatively mundane 
one – in a review application, often a review of the decision of 
a fairly run-of-the-mill administrator. What mattered then was 
the affidavits and the argument. When information was sought, 
it was the Promotion of Access to Information Act that we relied 
on. Back then also, government had less to hide.  

But now Rule 53 records are “gold” – to quote one of the re-
porters at the Mail & Guardian – revealing much about an execu-
tive that has become increasingly secretive and defensive. 

Over the years, it has become clear that that there is no 
body or organ under our Constitution exempt from the scrutiny 
of courts on the grounds of rationality or legality. The president, 
the national director of public prosecutions, even Parliament, 
even (horror of horrors) the Judicial Service Commission, may 
all be called upon to justify their decisions before a court.

And then the test for rationality broadened  - to include 
procedural rationality. And so the distance between what was 
reviewable under PAJA and what was reviewable for rationality 
got smaller. 

And of course the transparency the government had com-
mitted to in the early 90s has all but disappeared. 

Which brings us to nowadays, where the Rule 53 record is 
no longer just a step in a battle, it has become a huge part of the 
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battle. The spy tapes case is a good example: for seven years, 
the parties were fighting over the Rule 53 record, even though 
the DA did not really need the tapes to make its case. 

In the Helen Suzman Foundation case against the JSC, it 
was even more pronounced. In this case the Foundation – seek-
ing to have a set of JSC recommendations for judicial appoint-
ment declared irrational – wanted the commission to give it a 
recording of its behind-closed-doors deliberations. The founda-
tion did not want to overturn the appointments it was challeng-
ing, only to declare them irrational. What is really at stake in the 
case is the Rule 53 record. It has become the whole case. 

No complaints from me as a journalist. I for one am con-
sumed with curiosity about how the JSC has reached a number 
of its decisions and, in some cases, would give a small body part 
to know.

But as someone who cares for our constitutional democracy 
– hard won, at the cost of many lives - I do wonder if the correct 
balance is being found. 

In an earlier case involving the JSC, the justices of the Su-
preme Court of Appeal put it to counsel starkly: if you accept 
that the JSC’s decisions are susceptible to judicial review, how 
can we assess the rationality of a decision if no reasons have 
been given for it? Even if the reasons are broadly or briefly 
stated, you’ve got to give us something, the justices said.

So the JSC then had to give reasons. And in order to do so, 
they started recording the deliberations.

Enter David Unterhalter SC for the HSF. At the Constitutional 
Court he argued that SA had “crossed a particular rubicon” once 
it was decided that the JSC was susceptible to judicial review. 

The test for what goes into a Rule 53 record is relevance, he 
said. Every relevant thing should be provided. What could be 
more relevant that the debate between commissioners to test 
the rationality of the JSC’s appointment process? Why should 
the JSC be different to any other institution under the Constitu-
tion? Why is it exceptional? 

Why indeed. 
Except that it is, I think. 
I have been at almost every single set of JSC interviews 

since 2007, and I really doubt whether it would be good for 
democracy if we knew what happened behind the JSC’s closed 
doors.

I don’t think we should know that, for example, the law-
yers on the JSC thought candidate X was a useless lawyer but 
they were outvoted by the politicians, because he seemed nice 
(something I suspect has happened a few times).  

When X is then on the bench, how will we as the public 
look at him? It’s not good for the esteem we are supposed to 
hold the bench in. Worse, if commissioners are not able to freely 
and frankly discuss candidates, I fear the real discussions will 
take place elsewhere – undermining the institution. I can go on 
listing arguments for why opening up JSC deliberations are a 
bad idea. And there are also very good persuasive arguments 
on the other side, these are not easy questions.

But my bigger point is that, while I agree that every govern-
ment organ under our Constitution should be susceptible to 
judicial review -  on rationality and legality grounds - I am not 
sure they should all be subject to the same standard of transpar-
ency. There is a reason certain decisions and institutions are 
specifically excluded from the ambit of PAJA. 

 There are also different types of records that fall under Rule 
53. And deliberations – because of their nature - are especially 
tricky.

By all means, let us use Rule 53 to prise open the dark places 
– especially now that we are seeing so much evidence of dodgy 
behaviour from our government – but not in a way that under-
mines the constitutional scheme in the long term.  

I have another qualm: I wonder if Rule 53 has been resorted 
to because PAIA is such a pain to use and so ineffective. The 
problem with that is that not everyone can afford to launch a 
review in order to get information – access to information then 
becomes the preserve of the well-resourced and powerful. 

While judgment is still awaited from the Constitutional 
Court on the HSF case, the debate during argument suggested 
that we may be moving to a new place with Rule 53 records: 
Very little will automatically be confidential. In some cases, 
confidentiality will be the default position, open to challenge.  
In others, confidentiality will have to be asserted. 

That would be right in principle, I think – depending on 
where those lines are drawn. A 
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