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This work attempts to develop the legal 
concept of pregnancy and the “pregnancy 
relationship” by dismantling the “tension” 
between reproductive autonomy and 
foetal interests. At the core, this tension is 
between the issue of legal subjectivity and 
the consequences of being considered a 
legal subject in law.

Chapters 2 and 3 provide a measure 
of insight into the evolution of the status 
of women and the unborn in pre-modern 
and modern societies. It is by no means 
a painful history lesson, but rather a 
fascinating, yet relatively concise journey 
through the changing roles and rights of 
women, the social mores and religious 
pretexts of societies over time. 

It is impossible to read through this 
work without reflecting on an area of our 
law where the influence of values, religious 
teachings and intellectual ideas manifests 
most: When does life begin? Is it when the 
foetus is born alive and takes its first breath 
or, as a result of medical technology, the 
presence of life at the point where foetal 
viability can be established?

The author notes that following the 
Constitutional Court decision in H v Fetal 
Assessment Centre, academics have begun to 
question the validity of viewing a pregnant 

woman and her foetus as a single-entity, 
with several proposing greater protection 
of foetal rights. But, providing a foetus with 
increased protection in law has far-reaching 
consequences.

The author aims to set out that neither 
the single-entity approach of viewing a 
pregnant woman and her foetus as one (the 
“born-alive rule”) nor the separate entity 
approach is appropriate in developing 
the law. It proposes a more contextual 
and relational approach. The current 
approach to these aspects of pregnancy 
law inadvertently places the woman in 
an adversarial position in relation to the 
unborn, where one party’s rights are 
compromised to the benefit or at the 
expense of the other party.

Ultimately the notion of self-
determination that provides women with 
autonomous freedom is the very notion 
that prevents the law from taking decisions 
favourable to foetal interests.

The bulk of the work focuses on 
analysing and comparing the consequences 
of the single entity approach to that of the 
separate entity approach, with specific 
focus on practicality.

It contains a detailed analysis of the 
South African approach to pregnancy 
law following the single-entity approach 
and analysing the legal status of pregnant 
women and the legal status of the unborn 
referring to case law and precedent as it has 
developed over time.

Chapter 7, in contrast, focuses on the 
separate entity approach in particular as 
adopted in the United States of America, 
where the unborn foetus enjoys significant, 
yet varying levels of legal protection at 
both federal and state levels. The status 
of the foetus is fluid and dependent 

on the different states and statutes 
involved, which leads to uncertainty and 
adversarialism.

Chapters 8 and 9 are dedicated to 
four specific areas: the application of 
termination of pregnancy laws, the 
extension of legal status to the unborn, 
violence against pregnant women and 
women inflicting self-harm during 
pregnancy.

In these chapters, the issue is critically 
viewed from the single and separate entity 
approaches with a particular focus on 
the consequences of the separate entity 
approach as advanced by South African 
academics.

In chapters 10 and 11, the author 
proposes an alternative approach as to how 
to view pregnancy in law properly and 
how to value the unborn and give effect to 
that value. The relational approach focuses 
on the connection between pregnant 
women and the unborn as the foundation 
for moving towards a non-adversarial 
approach to pregnancy law.

The work is certainly of academic 
interest and provides a practical 
perspective of the legal consequences of a 
separate-entity approach, as seen from the 
comparative United States perspective, to 
those proposing similar reforms in our law.

The work aims, not to redefine 
women’s constitutional rights 
through the limitation thereof, nor by 
developing opportunities to grant a 
foetus constitutional rights, but rather 
by recognising the importance of female 
reproductive autonomy to the dignity 
and equality of all women and advancing 
the recognition of foetal interests by 
considering these interests contextually and 
in relation to each other.
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