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Despite its hackneyed ring, the news-
paper headline managed to distract 

Fly from his yoghurt, almonds, strawber-
ries and coffee. Bid to Declare Reshuffle Too 
Confusing.

It seemed the parliamentary opposi-
tion was applying to court to review 
Presidential action. Yes, this was a bit like 
saying one of Celtic or Rangers had won 
the Scottish Premier League, or birds were 
greeting the dawn with song. But the 
grounds were intriguing this time. There 
were several elements to the application 
that impressed Fly – so much so that he 
downloaded the papers from the internet.

Of course, the very reviewability of 
the conduct at issue needed addressing. 
There was precedent for this, albeit by 
no means settled, so this did not by itself 
warrant pouring another coffee. Nor did 
the issue of locus standi. The portals of 
section 38 knew no bounds. Still, the argu-
ment itself merited a pause.

The meat of the argument went some-
thing like this: whether or not cabinet 
appointments were subject to review in 
the ordinary course, they were subject to 
review at least when unjustifiably infring-
ing the rights of citizens enshrined in the 
Bill of Rights. One of these rights was the 
right to access to information, conferred 
by section 32. Its positive enforcement 
was codified in PAIA. But there was also 
an obligation on the state to refrain from 
harming existing instantiations of the 
right. This applied also to the freedom to 
receive or impart information or ideas, 
stipulated in section 16(1)(b). The Presi-

dent, acting in terms of Chapter 5 of the 
Constitution, was bound by this negative 
obligation. Conduct of the President that 
unnecessarily entailed a detrimental ef-
fect on existing instantiations of the right 
to access to information, and the freedom 
to receive or impart information or ideas, 
was subject to challenge as an infringe-
ment of such rights, and required justifi-
cation under the general limitations clause 
in section 36.

So far, so good, like the coffee.
Knowing who governs one is funda-

mental to an open and democratic society. 
It is also close to the core of the right of 
access to information and freedom to 
receive information. For knowledge, in 
the form of access to information, to be 
meaningful, the information in question 
must possess a degree of stability. One 
cannot know that which changes so fre-
quently that it is impossible to keep up 
with a degree of reasonable practicability. 
(This was all still the argument, even if no 
longer in reported speech.)

This is where the coffee started getting 
cold.

Were there to be a lack of transparency 
at the highest level of government, con-
cerning the most basic question as to the 
identity of those charged with the specific 
seats of power, this would no doubt dilute 
the openness of the polity, and entail an 
infringement of the information rights we 
have already encountered. At some point, 
a degree of instability in the incumbency 
of positions would entail precisely such 
lack of transparency. That point is reached 

on the wall …Fly

when the reasonable citizen (and, as the 
amicus curiae Friends of ADHD was quick 
to point out, those whose information 
retention capacities are most vulnerable) 
can no longer be reasonably expected to 
have cognitive access to the information 
at hand. This point had been reached in 
relation to cabinet reshuffles (here the re-
ported speech seemed appropriate again).

The argument was accordingly to the 
effect that the churn rate of ministers ef-
fected by the President over the past few 
years was such as to infringe the rights to 
access to information and freedom to re-
ceive information, in the sense that these 
rights were detrimentally affected by the 
official conduct in circumstances where 
the official conduct could have been 
undertaken in a manner less invasive of 
such rights. And so, the conduct fell to be 
reviewed and set aside.

There were arguments about urgency 
and direct access, and a counter-applica-
tion for the recusal of the whole judiciary 
on the basis of their excessive familiarity 
with the litigating parties.

Fly smiled at his cold coffee. And at his 
clever colleagues. A 
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