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KZN
Contributed by Carol Sibiya and Nooreen Nursoo

KZN Book Launch:“The Land
Is Ours: South Africa’s First
Black Lawyers and the Birth of
Constitutionalism”

A

s some were celebrating Valentine’s
Day, Advocates for Transformation,
KZN and the Black Lawyers Association cohosted the launch of the iconic book “The
Land Is Ours” written by one of our leading constitutional law specialists, Tembeka
Ngcukaitobi.
It was fitting that the launch was hosted
by Griffits Madonsela SC (the deputy chair
of AFT KZN). His friendship with the author was palpable as he regaled the audience with anecdotes and personal insight
into Ngcukaitobi’s commitment to excellence.
The book is centred on the work of the
first black lawyers in South Africa, and the
contribution their work made to the adoption of our Constitution after the fall of
apartheid. It was also appropriate that the
book was launched in KwaZulu-Natal, as
three of those lawyers (Alfred Mangena, Richard Msimang and Pixley ka Isaka Seme)
were born here.
After a warm welcome by the AFT KZN
Chairperson Thandi Norman SC, the book
was introduced by Marumo Moerane SC,
whose father Mr M T Moerane was among
the authors of ‘The 1943 Africans’ Claims in
South Africa”, a source of much of the history contained in the book. What follows is
an extract from Moerane SC’s introduction:
“I have quickly read the book and I have
been impressed by the scholarship that has
gone into its production. I was particularly
taken by the rigorous way in which the
subject matter is treated. I appreciated the
sensitive and novel way in which the history of the frontier wars has been treated,
in particular, the economic underpinnings
of those wars. Those who studied what
masqueraded as history during the fifties
were taught what was referred to as the
“Kaffir Wars”. We were indoctrinated with
a version of events that characterised our
kings and other traditional leaders that
attempted to defend the territorial integ-
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rity of their lands as primitive, cruel and
bloodthirsty savages that were not worthy
of being treated with dignity and respect
as human beings. This book adroitly deals
with subjects such as land, race, gender,
culture, history, wars, literature, language,
the state and politics. The writer expresses
his persuasive opinions on these subjects in
a lucid style.

I have also been impressed by the
breadth and depth of the research that
was undertaken by the author. The persons whose lives and times have been
chronicled in the pages of the book have
been presented with intellectual honesty
which has disavowed any temptation to
glamourize or romanticise their achievements. Not even some of our revered
icons such as Mohandas Gandhi are
spared. His attitude to Africans at the
turn of the 20th Century has been laid
bare. The limitations and foibles of the
early pioneers, such as Pixley ka Isaka
Seme, are not glossed over either, but are
recognised and dealt with together with
their invaluable contribution to and vision of racial, social and gender equality.
This book also debunks the notion
that it was only in the late 80s and early

90s that people started conceptualising
a constitutional state in South Africa in
which a Bill of Rights would form the
bedrock of the legal order. In particular, it
exposes the fallacy that African intellectuals from the turn of the 20th century to
mid-20th century made no contribution to
the discourse on constitutionalism.
The purpose of the book is encapsulated in the following passages drawn
from the last Chapter:
“As European culture permeated African culture,
it also became indispensable to the survival of Africans. In this process, African identity was never
completely obliterated. For Africans retained a
certain distance from their colonisers even as
they adopted elements of their culture. The 1913
Natives Land Act was the most visible manifestation of colonial conquest, as it formalised
dispossession.1 The lives examined in this book
demonstrate the response to such legislation by
a particular group of Africans – those who had
acquired, and mastered, Western legal training.
Contrary to the explicit desire of European
settlers, Western education did not produce a
docile class of black elites, willing transmitters of
colonial culture. Rather, its products were prepared to stand up to the system, using the very
tools of Western legal training in confronting its
inequities. But in order to be effective – as many
cases discussed here have proved – this training
had to be anchored in the daily struggles and experiences of blacks. Having lost the land through
conquest, the law and the courts became a new
frontier for the pursuit of justice. However, as the
black lawyers soon learnt, the entire edifice of
the judiciary operated as an extension of Empire.
Although their call was for the rule of law, African lawyers recognised that, without equality
before the law, the rule of law could be turned
into an instrument for rule by the powerful. And
so, individual actors, such as the lawyers dealt
with in this book, were indispensable to the just
functioning of the rule of law.
While the focus of this book has been on certain individuals, they should be viewed as part
of a greater whole, for their lives were shaped
by a range of circumstances and other individuals. And though the critique of colonialism has
generally been viewed through the lens of the
Western-educated black man, women are also

bar

seen to have featured in unexpected ways, and
from surprising quarters. Alice Victoria Konlich
emerges as the woman who placed South Africa
on the agenda of the Pan-Africanist movement.
It was Charlotte Manye Maxeke who was the
inspiration behind Alfred Mangena’s decision to
study law. There were female pioneers in other
fields: Mangena’s wife, Anna Mcobela, a nurse,
and Poswayo’s wife, Beatrix Kule, a teacher.
These neglected figures stood alongside the
big men of the times, bolstering the critique of
Empire.
In focussing on the past, this book attempts
to understand the complexities of present-day
South Africa. But it is not solely a history of
actual events. It has also traced the development
of the ideas that underpinned these events, and
which have helped shape the country. By examining the forgotten origins of constitutionalism,
South Africa may be better equipped to imagine
a shared future based on equality.”2

I would recommend that this book be
compulsory reading for anyone who wishes to understand the constitutional history
of South Africa and the genesis of constitutionalism in South Africa.”
That this book was a labour of love is apparent both from the passionate way that
the author spoke to the book, and from the
eight years of work that he put into it. The
book is well researched; with Ngcukaitobi
having personally visited the families and
grave sites of all the lawyers whose careers
are covered in the book. He in fact travelled
as far as London in search of the unknown
history not only of our land but also of our
Constitution.
The launch was a resounding success
which saw a rapt audience and all the
books brought to the launch being sold
out.

Notes
1 In this connection we refer to the seminal work by a
distinguished South African, Sol Plaatje: Native Life in
South Africa, first published in 1916, which famously
begins with the sentence: ‘Awaking on Friday morning June 20, 1913, the South African Native found
himself not actually a slave, but a pariah in the land
of his birth’.
2 Page 272 – 273.

The launch was hosted by the Deputy chair of AFT KZN,
Griffits Madonsela SC, pictured here with Tembeka
Ngcukaitobi.
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The book was introduced after a warm welcome by the
AFT KZN Chairperson Thandi Norman SC.

Between Durban and Pietermaritzburg,
there were 21 pupils in 2017. All the
pupils from last year have joined the
bar and commenced practice this year.
All the members of the KZN Bar, both
Durban and Pietermaritzburg, who
assisted the pupils in various capacities,
are appreciated.
The new members are wished every
success in their practices. They are:
DURBAN: Lishen Yudesh Maharaj
(ex-Pietermaritzburg Pupil), Damien
Bond, Gareth Harley, Ishani Maharaj,
Credo Mlaba, Phumla Nondala and
Zanile Qono-Reddy, all of whom are
former attorneys; Sophie Nhlanhla
and Velemseni Zulu, both former
candidate attorneys; Sibusiso Mlondo, a
former manager in technology transfer,
Khumbu Shazi, a former state advocate

at the National Prosecuting Authority,
Mxolisi Zulu, a former government
legal advisor, and Sthembile Cele, Xolani
Maphumulo, Makhosazane Mbonane,
Lee Anne Reddy and Sarika Singh.
PIETERMARITZBURG: John Peter
de Villiers, formerly in advertising and
films, Guest Makanyara Mamvura,
formerly a candidate attorney, Martin
Sithembiso Mtambo, formerly a senior
state advocate and Thasleem Singh,
formerly an attorney.

Durban new members back row Mxolisi Zulu, Xolani
Maphumulo, Zandile Qono-Reddy, Credo Mlaba and
Gareth Harley; front row Ishani Maharaj, Makhosazane
Mbonane, Sthembile Cele, Lee Anne Reddy, Sarika
Singh, Khumbu Shazi, and Velemseni Zulu.

Pietermaritzburg new members left to right Martin
Mtambo, John Peter de Villiers, Guest Mamvura and
Thasleem Singh.

There are 23 pupils in 2018: 16 in Durban
and 7 in Pietermaritzburg respectively,
with 10 being female and 13 male. We
wish them all the best with pupillage
and look forward to introducing them as
the new members in 2019.
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KZN Bar Dinner 2017
by Bonga Mthethwa

Judge Koen, Retired Judge Pillay, Judge Kruger and Judge van Zyl

T

he 18th November 2017 was sure to be
a night of absolute splendour, particularly because there had been no dinner
since 2015, and because of the calibre of
our guests of honour.
The Durban ICC was host to the
spectacle that would see a lighter side
of all the members who are normally
dressed in their black and white, making
their submissions this time without the
use of intricate legalese.
The mood was festive and warm,
with the Chairman of the Bar Council,
Gardner Van Niekerk SC alongside
Pingla Hemraj SC welcoming each
elegantly attired guest at the top of the
escalators. Dignitaries included serving,
former and retired members of the KZN
judiciary, with a special appearance by
former Judge President Vuka Tshabalala.
Tasteful background music was provided
by talented local vocalist, Natalie
Rungan, and her celebrated Afro-jazz
band.
Programme Director Ahditya Kissoon
Singh SC was charming as ever, as was
Sandhya Mahabeer, who presented the
official welcome.
The keynote speakers were a blend of
the old and the new.
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Now Constitutional Court Judge,
Leona Theron, was introduced by
Hemraj SC but is not a new face to our
members. She captivated her audience
with her sincere and heartfelt address
that even had moments which exposed
the comedian in her, and brought much
laughter a number of times. She inspired
many with her story of growth in the
profession, and achieving so much
in spite of the obstacles women in the
profession face.
Justice Theron was once a member
of the KwaZulu-Natal bar, (she served
pupillage under Steve Mullins SC,
and Moerane SC, both of whom she
expressed her gratitude to). Her appointment to the Natal bench saw her become
the youngest black female judge in the
country, defying all stereotypes of youth,
gender and race, which had characterised the Bench up to that point. She has
been making us proud ever since.
The deep voice of Deputy Chief
Justice Raymond Zondo resonated across
the room as he addressed members,
sharing his most precious moments
whilst in practice as an attorney and
partner at Mathe & Zondo. Accompanied
by his wife Sthe, he expressed the joy he

Ahditya Kissoon Singh SC and Pingla Hemraj SC

felt at being honoured in KwaZulu-Natal,
where he first cut his teeth in the practice
of law. He spoke well of his experiences
with colleagues from the Bar, making a
special mention of Van Niekerk SC, who
had introduced him and acknowledged
the support he received from those
members whom he had the opportunity
of working with.
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The Deputy Chief Justice did not
shy away from reminiscing about his
humble beginnings as a boy born in
Ixopo; and how he elevated himself to
his present position through education.
His passion for the poor was tangible in
his address and comes across clearly in
his judgments. He is a true inspiration
and proof that through hard work and
persistence, anything is possible.

Mawande Mazibuko and Kavitha Bheemchund

The night ended with a vote of thanks
by Mawande Mazibuko, a young woman
colleague from the Pietermaritzburg
Bar, who thanked the guest speakers
for honouring their commitment to the
event and for taking time out of their
busy schedules to share a night with the
members of the KwaZulu-Natal Bar.
It was evident that the evening was
thoroughly planned and beautifully
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executed as a sparkling and glamourous
evening. Gratitude must be noted for the
contributions of the Chair, Gardner Van
Niekerk SC, Pingla Hemraj SC, Sandhya
Mahabeer, Khaya Thango and Mawande
Mazibuko for all their efforts and to the
members who attended and embraced the
festivities in good spirit.

Andrew Matlamela and Jabu Malinga

DCJ Raymond Zondo and Justice Leona Theron
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IBA Sydney conference 2017
as experienced by Carol Sibiya

T

he excitement started from the moment I first saw the call for expressions
of interest, and realized that I fell squarely
within the “target group” and met all the
requirements listed by the GCB. Surely I
would be one of the 2 people chosen?
The anticipation grew as the days got
closer to the date of the conference, and
apart from the 18 hour flight to get there,
Sydney did not disappoint. The conference
was held at the Sydney ICC. The opening
ceremony on Sunday the 8th October 2017
boasted an “Australian cultural showcase”
featuring the Sydney Lawyers Orchestra
(an idea for our Bar?), Yantra & Gavi (a
musical collaboration on a grand piano and
didgeridoo), a wunuriri Aboriginal dance
group and the Australian Girls choir, as
well as a welcome by the Aboriginal Chief,
Uncle Ray Davison.
The key-note address by Senator
George Brandis QC provided the appropriate foundation for the conference. He emphasized the role of lawyers as the custodians of the rule of law; the right of access to
courts; and as a check on executive power.
He also highlighted the fact that the rule of
law is not an ideological concept but a neutral set of principles based on rationality.
Following the welcome and introduction to the conference, delegates were
transported by ferry to Luna Park, a funfair
at the foot of the famous Harbour bridge,
opposite the Sydney Opera House, where
the welcome party was held.
With more than 4000 delegates from
around the world, the conference offered
something for everyone, and we were
spoilt for choice. What follows are the day
by day highlights:
On Monday (9th) my theme was
“women power” and I attended “how and
why to expand the ratio of female talent in
law firms” in the morning, and “women
‘firsts’- how does international and domestic law help (or hinder) women to succeed
in Australia and elsewhere?” in the afternoon. My takeaway – there is recognition
and acceptance that diversity is essential
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not only for “empowerment” but for the
comfort it gives to clients and the different
viewpoints, work ethic, and the different
strengths that men and women bring to
the workplace.
It was encouraging to see the wonderful women from different countries who
have proved that women can, hopefully
forever, change the patriarchal attitudes
that still exist in our profession. It was
disappointing to note that 90% of the audience was made up of women.
Each day had something interesting
to offer. On Tuesday (10th ) I attended the
session “accommodating religious and
political beliefs and practices in the workplace”, with the introduction “prohibiting
discrimination is different to promoting
and protecting religious belief ” and how
this has been applied in countries like Denmark, the US, Canada, with concepts like
the “neutrality” and the “undue hardship”
tests. On Wednesday I attended the session
examining “civil and common law approaches to contract interpretation”, with
particular focus on the role of good faith
(the duty to act ethically towards the other
contracting party). In the Nordic countries
good faith prevails before, during and after
the life of the contract, In England, as here,
there is no generally implied duty of good
faith. We also examined the Australian unified common law and consumer law.
On Thursday I attended the session
“unrepresented litigants: the cost to clients
and country”. One of the panelists was
the president of the Cape Law Society Mr
Mbulelo Jolwana, who emphasized that
the right of access to courts is a foundational value of our Constitution and we
cannot (and should not) prevent meritorious claims from coming to court.
The best was saved for last, with the
Rule of Law symposium on Friday the 13th.
My impression was that South Africa is on
par with international jurisdictions, both
good and bad. The bad includes the unwarranted attacks on the judiciary, mainly
propagated by political parties, accusing

them of usurping the power of the voters.
The good includes the concerted judicial
efforts to curb and prevent corruption,
especially against people and bodies previously considered “untouchable”.
The independence of the judiciary is
the mainstay of the rule of law and society
can only advance when judges act without
fear or favour, but with fairness, transparency and expedition.
The conference ended on a high note,
with the award for the Outstanding Contribution by a Legal Practitioner to Human
Rights, bestowed on Ramazan Demir, a
Turkish human rights lawyer who has
endured imprisonment for fighting against
the human rights violations, including
genocide, perpetrated by the Turkish government against the Kurds.
The downside of the wonderful programme was that I did not want to miss
anything, with the result that I barely managed a visit to the Sydney Opera House,
and the zoo.
Thank you to the GCB for choosing me
and affording me the opportunity to attend, to Lilane Hattingh for the hard work
in accommodating our preferences and requests, to Enid Jamieson (the travel agent)
for her enthusiastic spirit and going above
and beyond in ensuring we had a pleasant
experience overall. And lastly, thank you to
Adv Farzanah Karachi (Johannesburg bar)
for looking after me in a strange country/
continent.
My advice to those selected for a
similar conference, stay an extra day or
so to experience the culture of the host
country.

DAVID GORDON SC

David Gordon, a stalwart of this Bar,
sadly passed away on in the week this
submission was finalised. The condolences of the Bar was conveyed to his
family and loved ones by the Chairman,
Van Niekerk SC. A tribute will follow in
the next issue of this publication. A

