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EX PARTE MOSENEKE
IN A

POST-TRUTH SOCIETY
by Carmel Rickard

This is an edited version of a paper given at a 
symposium at the University of Cape Town on the 
life and work of retired Deputy Chief Justice Dikgang 
Moseneke.

The law is fundamentally about stories: sometimes these 
stories are told in court, at other times they are more cele-

bratory than combative, such as this gathering held to celebrate 
the work of South Africa’s recently retired deputy chief justice, 
Dikgang Moseneke. As a long-time writer of legal tales, I want 
to mark this special gathering with a story.1

It involves a number of legal characters, some more honour-
able than others. To begin, I must introduce Ntsikelelo Mdy-
golo, someone you may well not have heard of before now, but 
who forms the way in and represents our “once upon a time”. 

The part of his story that I want to tell today emerges from a 
judgment of the Eastern Cape High Court, Grahamstown, writ-
ten and delivered by Judge Clive Plasket in October 2016. It is 
the case of Ex parte Mdyogolo.2

In March 2015, Mdyogolo applied for admission as an at-
torney. His application disclosed three criminal convictions, in 
1991, 1994 and 2010. The judge’s eye fell in particular on the 
1994 conviction. Explaining that offence, Mdyogolo said he 
was involved in the armed robbery of a petrol station in Fort 
Beaufort on 19 June 1994. He also said he had asked the Truth 
and Reconciliation Commission for amnesty in relation to this 
armed robbery.

Judge Plasket postponed the application and told Mdyogolo 
to come back when he had filed various documents with the 
court related to the 1994 case. These included judgment on 

Dikgang Moseneke being congratulated by his friends and family after being admitted as an attorney, 15 April 1978.
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conviction and sentence, along with his amnesty application 
and its outcome.3

Crucially for this story, the judge also asked the Cape Law 
Society to consider its views on Mdyogolo’s application and to 
give those views to the court when the case resumed.4

Eventually Mdyogolo returned to court to pursue his admis-
sion application. He had not obtained either of the judgments 
from his armed robbery case. He said these records were de-
stroyed 10 years after sentence as was the usual practice. He 
also said that he had dropped his amnesty application once he 
was released on parole. A copy of his original amnesty applica-
tion was, however, made available to the court.

Out of this amnesty application a problematic story 
emerged. The problem was not so much the story itself, but 
rather the contrast between what he had told the high court 
when he first applied for admission as an attorney in 2015 and 
the version that he had written in his amnesty application more 
than 20 years before that.5

In his 2015 admission application, he said that during the 
1990s he was a member of the Azanian Peoples’ Liberation Army 
(APLA), the military wing of the Pan Africanist Congress (PAC). 
Robbery was one of APLA’s standard fundraising techniques, he 
said. He operated under the instructions of APLA’s high com-
mand, and had to obey orders including instructions relating to 
APLA’s declaration of 1994 as “a year of the great offensive”. 

In his admission application, describing to the high court 
his actions in pursuit of the APLA orders that he was obliged 
to obey, he continued: “On or about the 19th of June 1994, I and 
other comrades went to a BP garage in Fort Beaufort and made a 
hold-up and I was carrying an R4 rifle. We managed to get pet-
rol and money.” He said the trial court convicted him of robbery 
with aggravating circumstances and sentenced him to 10 years 
in jail. Further, he said that while he was in jail he applied for 
amnesty from the Truth and Reconciliation Commission, on the 
grounds that it had been a politically-motivated offence.

But there was an earlier version of his story. In his applica-
tion for amnesty, made 20 years before he sought admission as 
an attorney, he would have been required to give full details of 
the actions for which he wanted amnesty. One might reasonably 
have expected to find that what he had submitted to the amnes-
ty committee was simply a fuller version of the story he told in 
his admission application. In fact, however, the two stories were 
completely different. 

According to his amnesty application he was the innocent 
dupe of the security police who were intent on locating and 
arresting APLA members in the Eastern Cape. He said the 
police took him to a party and got him very drunk. Then he 
was taken by the police under false pretences to the garage in 
Fort Beaufort. Because he was drunk, he had fallen into their 
booby trap, as he put it. He said the real victim of the robbery 
at the garage was himself, in the sense that the police used 
the incident to arrest him and other APLA members, with the 
aim of destroying APLA’s image. In his amnesty application he 
wrote, “It seemed so difficult to arrest me so they decided to 
use that funny method to arrest me after having fed me with 
lots of liquor, all kinds, beer, brandy and wine.” He added that 
the robbery was an underground operation by “SAP old serv-
ice members” intent on getting rid of freedom fighters, espe-
cially APLA members, using double agents to do so.

Against these two mutually destructive narratives, there are 
some inescapable historical truths. For example, APLA suspend-
ed its armed struggle in November 1993, at least seven months 
before the robbery, and the PAC’s military wing formally dis-
banded at the end of July 1994. It is also an indisputable fact 
that by the time of the robbery, the armed struggle was over 
and a new democratically elected parliament, which included 
members of the PAC, was up and running in South Africa. 

From the facts and the conflicting versions put to him, 
Judge Plasket concluded that Mdyogolo’s claim, made in his 
admission application, namely that he carried out the robbery 
to further the aims of the PAC and its struggle for liberation, 
was false.6 Mdyogolo’s application to the TRC concerned an 
offence that was in any case committed after the cut-off date for 
amnesty and his account of what happened, as described in the 
amnesty application, was both bizarre and nonsensical. As the 
judge put it, the versions were indicative of a person unwilling 
to take responsibility for his actions and of someone willing to 
fabricate a version in the hope that it would benefit him.7 The 
court held that it should decide Mdyogolo’s application for ad-
mission as an attorney against the background that he had not 
told the truth about this offence. Essentially, he had lied either 
to the court or to the amnesty committee – or to both.

Judge Plasket said it was a long-held part of our law that 
conviction for an offence does not automatically result in a per-
son’s  being refused admission or struck off the roll.8 Instead, 
the overarching approach should be to consider the applica-
tion made in such circumstances against the background of the 
nature of the legal profession: it was an honourable profession, 
demanding complete honesty and integrity from its members. 
So, faced with an application in which an attorney or a would-
be attorney was a convicted person, a court’s task was to weigh 
up the conduct that might disqualify the individual on the one 
hand, against the conduct that was expected of an attorney on 
the other.9

As Judge Plasket put it, the mere fact that a person had 
committed an offence did not, on its own, preclude his or her 
admission, nor was it necessarily a trigger for his or her name 
to be struck from the roll. As illustration, he cited several cases 
involving questions whether, after being found guilty of a po-
litical offence, lawyers could become or continue to be officers 
of the court. Among these were three lawyers in particular, two 
of whom went on to become judges, including the judge whose 
work we celebrate today, and one who subsequently became 
President of South Africa. 

“As Judge Plasket put it, the mere fact 
that a person had committed an offence 
did not, on its own, preclude his or her 
admission, nor was it necessarily a trig-
ger for his or her name to be struck from 
the roll. As illustration, he cited several 
cases involving questions whether, after 
being found guilty of a political offence, 
lawyers could become or continue to be 
officers of the court.”
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First, the case of the future President: Incorporated Law Soci-
ety, Transvaal v Mandela.10 

Nelson Mandela was, at the time of this decision, a political 
activist (rather than a political prisoner serving a life sentence 
– that was to come later). Convicted of encouraging civil diso-
bedience as part of the Defiance Campaign, the campaign that 
black people should refuse to carry apartheid passes, he faced 
an application brought by the Law Society to strike him from 
the attorneys’ roll. Dealing with the application the court held 
that its job was to decide whether the facts showed Mandela 
was not worthy of remaining in the ranks of the profession. Af-
ter reviewing the facts, the court concluded there was nothing 
to indicate that Mandela was guilty of conduct of a “dishonest, 
disgraceful, or dishonourable kind; nothing that he had done 
reflected upon his character or showed him to be unworthy 
to remain in the ranks of an honourable profession.”11 What 

he did might have been unlawful, but his offence was not of a 
“personally disgraceful character”, and, the court concluded, 
there was nothing in his conduct that made him unfit to be an 
attorney.12

Similar views were expressed by the court hearing the next 
case cited by Judge Plasket, that of an advocate, FET Krause.13 
During 1905, soon after the end of the Anglo -Boer War, Krause 
applied for admission to the Bar in the Transvaal. Three judges 
of the supreme court there had to decide whether he should be 
admitted to the Bar, despite his conviction in England for incite-
ment to murder. 

Krause had been a member of the Bar in the Cape Colony. 
Taken prisoner during the Anglo-Boer War he was allowed to 
go to England on parole, and to work there as an advocate. 
During what was effectively a period of exile, he read reports 
in the newspapers in England written by Douglas Foster, a 
member of the Bar living in Johannesburg at the time. In addi-
tion to being an advocate, Foster served in the anti-Boer forces 
and wrote for a newspaper published in England. In one article, 
Foster urged that all Boer forces in the field should be treated as 
bandits and robbers and if captured should be shot.

Incensed, Krause wrote to a former colleague in Johannes-
burg enclosing a cutting of what Foster had said. “You know 
the man,” Krause wrote. “It is your duty to inform our people 
of this so that they can deal with him in a lawful manner and 
either shoot him or otherwise make him harmless. He is doing 
the cause a great deal of harm and is nothing less than a com-
mon criminal publicly inciting to murder.”14

Those remarks led to Krause’s conviction for incitement. 
Returned after the war, he was still a member of the Bar in the 
Cape – no application had been made for his removal – but he 

“The court concluded there was noth-
ing to indicate that Mandela was guilty 
of conduct of a ‘dishonest, disgraceful, 
or dishonourable kind; nothing that he 
had done reflected upon his character or 
showed him to be unworthy to remain in 
the ranks of an honourable profession.’ 
What he did might have been unlawful, 
but his offence was not of a “personally 
disgraceful character”, and, the court con-
cluded, there was nothing in his conduct 
that made him unfit to be an attorney.”

Ex parte Moseneke in a post-truth society

Anti-apartheid activist and lawyer Nelson Mandela in the office of Mandela and Tambo, 1 January 1952
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also wanted to practise in the Transvaal. The court 
there, hearing his application for admission, stressed 
the seriousness of the offence, but the judges agreed 
that, despite the decision of Krause’s London col-
leagues not to reinstate him at that Bar, he should be 
admitted in the Transvaal.15

That court said in most cases the fact of a criminal 
conviction would tend to show the character of the law-
yer involved to be unworthy of admission to the ranks 
of an honourable profession. But it was not the mere fact 
of a conviction that was relevant to whether the person 
should be admitted as a member of the profession.

The crucial question, said the Krause court, was 
this: Did the criminal conviction – in this case incite-
ment to murder – reflect on the “personal honour” of 
those against whom they stood? Had the crimes been 
committed out of personal spite or motivated by re-
venge, or to further the lawyer’s own ends or advance 
the lawyer’s own interests in any way? If the answer 
to these questions, was yes, it would clearly “reflect 
upon his moral character”, said the court.16

Krause, his honour intact, was allowed to join the 
Transvaal Bar, and went on to create a highly success-
ful practice before serving as a judge on the bench of 
the Transvaal Provincial Division  between 1923 and 
1933, and then being appointed as Judge President in 
the Orange Free State until 1938.17

A third case cited by Judge Plasket in the Mdy-
ogolo matter is that of Ex parte Moseneke,18 the case in 
which the former deputy chief justice, whom we hon-
our today, applied for admission as an attorney. The 
court quoted this decision partly to re-emphasise the 
point that what mattered in such an application was 
whether a lawyer who had a criminal record had acted 
honourably or not. But it was also cited to highlight 
the significantly different role played by the law soci-
ety in the two cases, Mdyogolo’s and Moseneke’s. 

If you remember, when Mdyogolo was sent off to find the 
judgments in his armed robbery case as well as his amnesty 
application, the judge also requested the Cape Law Society to 
investigate the case and be prepared to give the court its views 
when the matter was reopened.

What actually happened, however, is that the law society 
merely rubber-stamped the application. The society filed an af-
fidavit endorsing Mdyogolo’s application instead of preparing 
itself to take part in the proceedings as the court had request-
ed.19 In choosing this route, said Judge Plasket, the law society 
must have taken the view that Mdyogolo was indeed a fit and 
proper person for admission. And the basis for reaching this 
decision, according to the law society’s own version, was that 
the armed robbery was a politically motivated offence.20

A member of the Cape Law Society, who deposed to the 
affidavit, gave the views of her society. She said, “In respect of 
the armed robbery charge the Candidate Attorneys Committee 
also noted that the offence was politically motivated. … Hav-
ing regard to previous convictions … and the lapse of time, the 
Candidate Attorneys Committee was of the view that the facts 
relating to the offences would not preclude the Applicant from 
being admitted as an attorney and practising as such.

“The Candidate Attorneys Committee accordingly recom-
mended that Council endorse the application … to be admitted 
as an attorney.” She said that the council had consequently 
approved this recommendation, and the Cape Law Society “ac-
cordingly endorse[d]” Mdyogolo’s application for admission as 
an attorney.

“With the greatest respect to the Cape Law Society,” com-
mented the judge, “those who considered the application could 
not have applied their minds properly.”21

Even the most cursory glance at Mdyogolo’s founding af-
fidavit should have prompted further questions, he said. Who 
could forget that South Africa’s first democratic elections were 
in April 1994, and who, remembering that, would not have 
been concerned that Mdyogolo’s robbery was committed nearly 
two months later? It should have been obvious from the dates 
alone that Mdyogolo’s account of the offence, and his claim that 
it was committed in the course of a continuing armed struggle, 
was at the very least, unlikely to be true.

“At the very least, this issue required thorough investigation 
before a decision could be taken on it.”22

Because of this very lax attitude by the law society (quite 
frankly, the law society failed in its duty), the court was obliged 

Ex parte Moseneke in a post-truth society

Jacob de Villiers, Charlie Neethling, Barry Hertzog, CL Botha and Fritz Krause while students in  
Amsterdam in 1889.
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to ask the Eastern Cape Bar to step in as amicus curiae  and help 
the court as it tried to establish whether Mdyogolo was indeed 
a fit and proper person to be admitted. Unlike the Cape Law 
Society, the Bar had gone to considerable trouble to provide 
information for the court. This included obtaining an affidavit 
by an historian of the period, with contemporary newspaper 
reports of the relevant events, as well as filing heads of argu-
ment on the matter.

Expressing its displeasure at the way the matter was handled 
by the society, the court stressed that the duty of a Law Society 
in dealing with matters of admission or re-admission was long 
established. Its duty was to “develop and maintain professional 
and ethical standards not only in the interests of the profession 
as a whole, but also in the interests of the public.” A Law Society 
was supposed to play a key role, effectively certifying that the ap-
plicant had complied with all the formalities for admission, and 
stating whether, in its view, there was any reason not to grant ad-
mission. It was supposed to make a proper inquiry into whether 
the candidate was indeed a fit and proper person.23

By way of contrast with the sluggish, couldn’t-be-bothered 
approach of the Cape Law Society, the court cited Ex parte Mo-
seneke24 to illustrate the role that a law society ought to play in 

such an application. Clearly, the court had expected something 
similar from the Cape society in the Mdyogolo matter. 

Moseneke had been a young teenager in Standard 8 when 
he was rounded up, along with a few hundred other scholars, 
and charged under a section of the General Law Amendment 
Act, popularly called the Sabotage Act. In July 1963 he was 
convicted and given a 10 year jail term, which he was to serve 
on Robben Island. In 1964 he passed matric on the island; in 
1970 he graduated with a BA for which he had studied through 
Unisa while still in prison and his first post-graduate degree, a 
B Iuris, for which he also studied in jail, was conferred on him 
at the end of the year of his release from prison.25 

After his release, while he studied for his LLB, he spent time 
at several attorneys’ firms. When the young lawyer decided to 
apply for admission as an attorney, he filled in the usual forms 
and disclosed that he had been convicted of an offence and had 
served a period of imprisonment. A series of members became 
involved on behalf of the Law Society of the Transvaal, investi-
gating the matter and interviewing him. Before a final decision 
was taken he was asked to appear before a special meeting of the 
council of the law society.26 This full inquiry allowed the council 
to take an informed decision and to be confident in its conclusion 
that he was indeed a fit and proper person to be admitted. 

Then, as Judge Plasket explained, the law society went 
even further in order to help the court make its decision on 
Moseneke’s admission. “This was a case in which our esteemed 
and recently retired Deputy Chief Justice was considered by the 
Law Society, after thorough assessment, to be a fit and proper 
person to be admitted as an attorney, despite having been con-
victed of the statutory offence of sabotage and thereafter serv-
ing a sentence of imprisonment on Robben Island. Once it had 
satisfied itself of this, the Law Society briefed senior and junior 
counsel to appeal and support the application. This … it seems 

“In July 1963 he was convicted and given 
a 10 year jail term which he was to serve 
on Robben Island. In 1964 he passed 
 matric on the island; in 1970 he  graduated 
with a BA for which he had studied 
through Unisa while still in prison and his 
first post-graduate degree, a B Iuris, for 
which he also studied in jail, was conferred 
on him at the end of the year of his release 
from prison.”
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15 At 223.
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Publishers: 1999 at 228 recounts how Krause J once directed a jury. He said: 
“Gentlemen of the jury, you have heard the evidence of the witnesses for the 
Crown and that of the accused. If you believe the evidence of the Crown wit-
nesses you will convict the accused. If you believe the accused you will believe 
anything.”

17 Ex parte Moseneke 1979 (4) SA 884 (T).
18 The material aspects of the affidavit are quoted in para 8 of the judgment.
19 Judge Plasket’s comments on the Law Society’s handling of the matter are at 

paras 36-40.
20 Para 38.
21 Para 38.
22 The court cited with approval the judgment of Goosen J in Mtshabe v Law Society 

of the Cape of Good Hope 2014 (5) SA 376 (ECM), a matter in which a person 
applied for re-admission as an attorney, his name having been struck off the roll 
on account of having been convicted of fraud. He applied for his re-admission 
after being released from prison but while still on parole. The law society was 
criticised in this matter for taking no part in the proceedings and abiding the 
court’s decision.

23 Note 17.
24 At 886D-887A.
25 At 887C-888C.
26 Ex parte Mdyogolo (note 1) para 38.
27 Moseneke My Own Liberator Johannesburg, Picador Africa: 2116
28 At 357

to me,” said the judge, “was important in making it possible for 
the court to find that the applicant was, indeed, a fit and proper 
person and to admit him as an attorney.”27

Faced with the starkly contrasting inadequacy of the law 
society’s role in Mdyogolo’s case, the judge ordered a copy of 
his decision, including his critical remarks of the less than help-
ful role played, to be sent to the society, presumably as a lesson 
for how future matters should be handled.

So where does this leave us as we consider the role played 
by Justice Moseneke as an activist and political leader? Obvi-
ously, important principles emerge from the case dealing with 
his 1979 admission and the other decisions cited in the Mdygolo 
matter, principles that are particularly relevant today.

They are particularly significant in South Africa given the 
plague of corruption and maladministration in this country, 
as well as the growing problem of a post-truth – perhaps anti-
truth – society and government here and in the wider world.

Mdyogolo’s application, premised on  a lie, was doomed 
from the start, and the fact that he persisted with his application 
speaks volumes for his probity and for his perception of what the 
legal profession demands by way of conduct from its members. 

He seems to have been following a trend. Perhaps he was 
copying the head of the South African Broadcasting Corpora-
tion, who lied with impunity about his qualification for office 
yet continued to hold a high and powerful – and extremely 
well remunerated – position. Perhaps he has seen, as have we 
all, the many cases of corrupt and dishonest behaviour among 
public figures in South Africa that have resulted in no sanction 
for those involved. Presumably he also took note of how they 
continue to flourish despite their lack of integrity.

The role of the Law Society in the Mdyogolo case feeds 
into this problem. By not acting vigorously to investigate as 
the court had requested, the society allowed Mdyogolo and his 
lie-based application to proceed unchallenged. By not making 
proper inquiries the society abdicated its responsibility to de-
velop and maintain professional  and ethical standards. 

As a result, the profession has suffered; its interests were not 
served; its reputation was questioned. Likewise, the interests of 

the public were not served because the society took no care to 
ensure that we, the public, would have ethical and honest law-
yers to serve us and to take up our causes. 

The problem of a lack of concern for the truth extends far 
beyond South Africa’s borders of course, as we have seen with 
the new administration in the USA, merely the newest in post-
truth governments - so called because key members appear 
unable to distinguish between what is and what is not true, and 
even denying any need to draw that distinction.

Against this growing norm of acceptable lies and “alterna-
tive truth” that stretches from Mgyodolo to US President Don-
ald Trump and members of his administration, and against all 
those officials and official bodies, like the Cape Law Society, 
who neglect or deliberately flout their role to challenge lies and 
corruption, the contrasts stand out. 

One such contrast is the man at the centre of Ex parte Mo-
seneke. All his life, starting as a mere teenager, former Deputy 
Chief Justice Moseneke has called out corruption, working as 
an activist for truth and integrity as much as for justice. Writing 
in his 2016 memoir, My Own Liberator,28 he says, “Above all we 
must assure our youth that honesty matters. Integrity, particu-
larly in public life, in business, at the workplace and in all social 
interactions, is indispensable. Truthfulness and honest dealing 
in the public space must never be sacrificed at the altar of con-
venience or self-benefit.” 

In every sphere, South Africa has urgent need of more 
truthfulness, more honest dealing, more integrity. In a word, 
more Moseneke. A
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