THE NOTICE OF MOTION
AND URGENCY
The crucible of junior practice
Gregory Solik, Cape Bar

I

t was late autumn when I received a call from an attorney with
a new instruction. It was a family law matter and the facts were
unpleasant: allegations of abuse, police involvement, and a very
young child.
“Can you assist on short notice”, I was asked, “we want to
launch an application as soon as possible”.
“As soon as possible”, I said, looking at my watch.
“Yes” they insisted, “urgently”.
“Of course” I said, all too happy to cancel my plans for the
evening.
I immediately turned to my favourite authorities on urgency
– facts, I always say, those things in need of marshaling, would
come later. It is urgency, its own a fortiori argument, that must
come first. Beat the perils of urgency I always say and your relief
will resolve itself.
I ordered a cup of tea and started with Rule 6 of the Uniform
Rules of Court. I engaged in a special kind of meditation on subrules 5 and 12. Ditto Forms 2 and 2(a). For commentary, I turned to
a small thin book titled Essential Judicial Reasoning, which reads like
a whodunit story revealing with profundity all of the stupid things
counsel have done over the years. I compiled a list of stupid things
not to do and promised myself to try and avoid them.
The small thin book acts as a reference guide to the original
authorities. I like to go straight into the primary text of urgency’s
chief prophet, Flemming DJP. It’s the book of Gallagher v Norman’s
Transport Lines (Pty) Ltd. Does it matter that the judgment was
written in January 1992 in the old Witwatersrand Division? Or
that it involved a strange commixio of facts? No, it does not. In fact,
it impels me to go deeper, which I do; from meditation to exegesis,
I critically interpret Luna Meubels, and the 1972 AD decision of
Republikeinse Publikasies, which usually requires an Afrikaans dictionary and more tea.
I emerged from this spiritual exercise about an hour later.
Contemplation had led me to a new position of clarity, a vantage
point if you like, known only to the foolhardy junior counsel.
Here, I became aware of three decisions that must be made the
very same evening:• What form of notice will be used (long or short with / without a
rule nisi / Part A Part B);
• How will the time periods be abridged; and
• On which roll will the matter be set down (motion court, urgent
court, or the Cape Division’s semi-urgent roll).

This, I thought, is the threshold moment that the notice of motion invites. It is the “commencement” and the “foundation” upon
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which the whole case is to be built.1 So majestic in its simplicity, so
mysterious in its applicability, so disastrous for your respectability,
should you get it wrong, that it is, in fact, never taught.
Based on the instructions of my client, and taking into account
the practice in the Cape, a plan emerged. And the plan was this:
we would not provide the respondent with an opportunity to
answer immediately (there was no willingness to engage) but the
application would be served on the Registrar and the unrepresented respondent. So ex parte-ish. The opportunity to answer would
come later on an agreed return day when the parties could argue
the bulk of the issues at stake.
My attorney and I debate which court to go to and how to
get there. Motion court (dare we even think it?) provides parties
(especially in family matters) the opportunity to stand the matter
down and arrange a date on the semi-urgent roll (how else do
you get to the semi-urgent roll)?2 It is thought that this would be
better than going to urgent court directly, and it avoided the opposed motion roll, which was too long a wait (the parents very
much needed the Court’s intervention and oversight).
The notice of motion was then completed that same evening.
The affidavit was drafted and signed within 48 hours, wrapping itself fairly easily around the procedural structure of its notice before being served and filed. Presto.
Or, so I thought.
Not long after settling the application I received a call from my instructing attorney together with the first set back. The application
was mistakenly set down on the wrong roll. Not motion court on
an ex parte-ish basis with limited relief and a rule nisi as planned,
but urgent court.
I felt faint.
I leopard crawled to the front office to check the duty roster.
I did so slowly, but bravely, knowing what perils lay ahead. I
snatched the roster for the week and it was there, on the floor,
where I received the second strike. The judge on urgent duty was
Judge A. Binns-Ward.3 I wept silently.
But there was no time to waste. Motion court’s, “before noon on
the court day but one” tends to pass fairly quickly (especially on an
urgent ticket).
And so it did. And there I was, before Judge Binns-Ward waiting, it felt, for the implausible explanation of how this matter
landed up on his lap like it did or how even at all.
“Counsel” he says, protracting the aspirated “c”, “where is the
other side?”
I look around, and say “Not here M’Lord.”
“Then how do you expect me to give you any relief?”
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“Well M’Lord,”
“Have you read Gallagher v Norman’s Transport Lines?” he
says.
“Indeed M’Lord, I have”.
“Urgency involves the abridgment of times prescribed by the
rules – not abandonment.”
But even before I can explain my thoughts, and without even
daring to say why and how it ended up on his Lordship’s roll, the
learned judge proceeded to point out all the defects consequent
upon our chosen path, all of which were made more pronounced
given the unfortunate series of events, including the fact that the
unrepresented respondent did not pitch up, which is what we
had expected.
“Well, what will you have me do?” he said earnestly.
I began to wonder whether my name would take its place
alongside those who failed to master the notice of motion and
urgency in the short thin book on court procedure and practice.
Or even worse, in case law, sitting secured in bound leather on
my colleagues’ bookshelves.
I braced myself for the third strike.
But it did not come.
“This family needs the court’s intervention” I said ruefully.
And so it did.
I do not know if the judge took pity upon my foolishness
and ignorance but the matter was stood down. That part, at least,
went according to plan. The learned judge invited both me and
my instructing attorney into chambers. The respondent was
contacted. Directives were issued. It was mutually agreed that
the urgent roll was, in light of the facts, the only option. It was
postponed to the following week where it was heard and a rule
nisi was issued. The parties were brought within the oversight of
the court and my name was not reported in the way one wishes
to avoid.
I was grateful to the Judge for not teaching me a lesson from
the school of hard and fast dismissals. But, in a way, I still felt
none the wiser.
Urgency, they say, is a matter of degree.
But if urgency is about degrees, then this demands that one
consider not just the abridgment of “time” prima facie, but how
it’s perceived and experienced; by judges, practitioners and most
importantly the would-be litigants.
Moreover, how different is the Cape Division’s urgent practice (and practice directives) from that of our learned friends up
North? How does the precedent from there affect us, practically,
down here? And the standard timelines regulating proceedings
may sound reasonable but they aren’t calculated in the absence of
an available date on the opposed roll.
The Rules are there to ensure an orderly flow of applications
through the court and their expeditious adjudication. But to

be honest, in the absence of any triage, I have no idea what the
caseload of the Cape Division looks like. To be sure, the rolls are
busy, but why, and with what? What’s the division between Bank
work, criminal trials, family matters, and postponed applications?
What does the data suggest? And what takes legitimate preference over other matters running through the High Court’s different rolls? Why is the death of a company inherently urgent but
the slow death of a family not?
And what about the language we use to describe the crucible
of crucibles, the notice of motion; so bland in its formality, so cold
about the facts it carries. Who is the registrar to whom I write, to
whom I plead my client’s cause with all of my zesty, foolish ignorance? What are its origins, how has it evolved? And must it?
I will probably never know what Judge Flemming DJP had for
breakfast all those years ago. But I think of urgency and its container, the notice of motion, as the crucible of crucibles – the receptacle and the site on which and within which each application
is fought and won or lost. It’s a kind of embodied metaphor that
is not taught, but experienced in practice, where it is passed on
through word of mouth, in books and judgments, and in urgent
telephone calls to pupil mentors in the dead of night.
This is what we do when we write and advocate. As Annie
Dillard explained in her book The Writing Life:When you write, you lay out a line of words. The line of words
is a miner’s pick, a woodcarver’s gouge, a surgeon’s probe. You
wield it, and it digs a path you follow. Soon you find yourself
deep in new territory. Is it a dead end, or have you located the
real subject? You will know tomorrow, or this time next year. You
make the path boldly and follow it fearfully. You go where the
path leads. You make the path boldly and follow it fearfully.…
[and] [y]ou attend. In your humility, you lay down the words
carefully, watching all the angles.

You make the path boldly and follow it fearfully. You go where
the path leads. And you attend, in your humility, to lay the words
down as you see it. A
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