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HOW TO SPOT A 
CONSTITUTIONAL ISSUE

By Muhammad Zakaria Suleman and Sarah Pudifin-Jones, Durban Bar

1994 brought on a new language of law. It shifted from parlia-
mentary sovereignty to Constitutional supremacy. Section 2 of 
the Constitution, also known as the supremacy clause, states:

The Constitution is the supreme law of the Republic; law or con-
duct inconsistent with it is invalid, and the obligations imposed 
by it must be fulfilled.

The reference in section 2 to “law” includes law that is derived 
from legislation, customary law and the common law; and con-
duct covers not only conduct of public officials, but also of pri-
vate individuals. This means that the Constitution does not only 
affect litigation within the realm of public law but, as we have 
seen in the developing jurisprudence over the years, the Consti-
tution has had significant influence in the field of private law.1

The impact of the Constitution on private law was pondered 
by the Constitutional Court in De Lange v Presiding Bishop of the 
Methodist Church of Southern Africa for the time being and Another 
2016(2) SA 1 (CC). In that matter, Van der Westhuizen J in a con-
curring judgment questioned:

How far do the Constitution and its interpretation and enforce-
ment by Courts reach into our private and social lives? Is there, 
somewhere in our churches, temples, mosques and synagogues 
– or for that matter our kitchens and bedrooms – a ‘Constitution 
free’ zone?2

We submit that there is no such realm in which the Constitution 
is excluded from application. Indeed, the Constitution has been 
referred to as the “autobiography of a nation”, the “window to a 
nation’s soul” or the “mirror in which a society views itself”.3

Section 8 of the Constitution not only places an obligation on 
the State to protect, promote and assert rights of people but also 
makes it clear that the Constitution has horizontal application (in 
that it governs the relationship between private persons as well 
as the vertical relationship between government and the peo-
ple). This means that the Constitution binds natural and juristic 
persons, and obliges them to protect and promote each other’s 
rights, to the extent applicable, taking into account the nature of 
the right, and the nature of any duty imposed by the right.

Section 8(3) of the Constitution also places a duty on Courts 
to utilise the common law to give effect to these rights. This is 

particularly so where legislation does not give effect to such 
rights. There is an obligation on the Courts to develop the com-
mon law where there is an inconsistency between the common 
law and the Constitution.

The impact then that the Constitution has on the common law 
is three-fold: The first is that where the common law (or prevail-
ing statutory law) is consistent with the Constitution, is rational 
and justifiable, the tradition of the common law and legislation 
remains in its traditional form. This was recently noted in Mighty 
Solutions CC t/a Orlando Service Station v Engen Petroleum Limited 
and Another 2016(1) SA 621 (CC), where the Constitutional Court 
in a review of the development of the common law noted that:

[I]t is tempting to regard precedents from the pre-democratic era 
with suspicion. This may be more so in languages used, which 
some may regard as archaic and reminiscent of a patriarchal feu-
dal era. ... However, the mere fact that common law principles are 
sourced from pre-Constitutional case law is not always relevant. 
Age is not necessarily a reason to change. Some of the lessons 
gained from human experience over the ages are timeless and 
have passed the logical and moral tests of time. The Constitution 
indeed recognises the existing common law and customary law.4

The second impact is that where the common law or legislation is 
inconsistent with the Constitution, it must be struck down.5

The third impact is that where legislation or the common law 
does not adequately give effect to a right in the Bill of rights, the 
courts are obliged to develop the common law to accord with 
those constitutional imperatives.6

We see, in particular, that there is an opportunity for litigators 
to invoke this third point, and to raise constitutional considera-
tion of the issues even in private law matters, to encourage the 
courts to develop the common law. Such issues may be raised 
either proactively or reactively.

Proactive litigation is litigation generally in the form of a 
head-on constitutional challenge, either in a High Court or in a 
direct access application to the Constitutional Court. Such chal-
lenge may be to the constitutionality of legislation, regulations or 
conduct, and may aim to seek declaratory or interdictory relief to 
enforce specific governmental obligations. 

An example of this is the case of My Vote Counts MPC v 
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Speaker of the National Assembly and Others [2015] ZACC 31 which 
dealt with the question whether Parliament had an obligation 
to enact legislation that placed an obligation on political parties 
to disclose information on private funders. As is often the case 
in proactive litigations, the applicant (My Vote Counts) was a civil 
society  organisation, with a specific mandate to campaign for the 
improvement in the accountability, transparency and inclusive-
ness of elections and politics within South Africa. This form of 
litigation is not the focus of this article but forms an important 
and strategic piece in the democratic puzzle. 

Reactive litigation, on the other hand, is more likely to result 
in the incremental development of the common law through 
the constitutional prism. In reactive litigation, the mandate of 
the legal representative is to further the particular interests of 
its (usually private) client,7 by enforcing, protecting, asserting 
or vindicating the client’s rights through the litigation process. 
Through fulfilling this mandate the natural process of litiga-
tion then entails engaging the Constitution through a claim or a 
defence. It is through this process that the opportunity to spot a 
Constitutional issue becomes apparent. 

At the High Court level, we are of the view that the following 
questions may be employed as a guide in determining whether 
a constitutional issue may be invoked to assist in the vindication 
of rights:

•	What	is	the	issue	of	law	or	dispute	of	fact?
•	Are	there	any	rights	involved?
•	What	is	the	right	that	is	involved?
•	Does	the	common	law	or	legislation	give	effect	to	this	

right?
•	What	is	the	purpose	of	that	right?
•	Is	the	purpose	of	this	right	a	rational	one?
•	Could	there	be	a	further	development	of	the	common	law	

to give effect to a right in the Bill of Rights?

Issues of fact are generally tried in the normal course of litigation. 
However, the finding of facts which determine the issue of law 
may be determined through constitutional scrutiny. As indicated 
above, the common law, customary law and legislation all give 
effect to rights and if those legal instruments are not rationally 
connected to the principles of the Constitution then there is room 
to challenge the law, or develop the common law. This is because 
all rights stem from the common law or legislation and each of 
those are to be consistent with and must ultimately be derived 
from the Constitution. 

Thus, when analysing a claim or a defence, what is called for 
is a move towards a more purposive approach to the interpreta-
tion of common law rights, claims and defences rather than a 
literal one.

Apart from employing provincial practice directives like 
practice directive 26 of the KwaZulu-Natal Provincial Division 
Practice Directives, which deals with claims in which immovable 
property should be declared executable,8 there is room to deal 
with and interrogate constitutional issues both in applications 
and actions. 

We consider two such examples: that of interdicts and claims 
for restitution. In the realm of interdicts, the first requirement for 
both interim and final relief is a prima facie or clear right to the 
relief sought, and the actual or potential infringement of such 
right. In her interview with the Judicial Services Commission for 

the Constitutional Court, when asked about the role of the Bill 
of Rights in the requirements for granting an interdict, Justice 
Theron commented that the development of the common law 
should be based on reason and the enhancement of the law. To 
extend this proposition further, as indicated above, since the 
supremacy clause claims that all law or conduct inconsistent with 
the Constitution is invalid and all law includes both the common 
law and legislation, a reasonable inference that may be drawn is 
that invocation of rights, particularly in the Bill of Rights, is an 
opportunity to spot a Constitutional issue within the realm of in-
terdicts. An interdict against the sale of immovable property may, 
for example, be viewed through the prism of the right to housing 
in section 26 of the Constitution.

Secondly, in claims for restitution, there is not only a common 
law right at stake, but equally the section 25(1) right not to be 
arbitrarily deprived of property. It is accordingly possible to peg 
the claim to a constitutional right, and, to the extent that the com-
mon law does not adequately promote and protect that right, to 
ask a court to develop the common law.

Conclusion
There is ample room to detect a Constitutional issue within the 
realm of the common law. It must be noted however, that a Con-
stitutional issue is best dealt with when raised as early as possi-
ble9 and when this issue is raised, for example in the High Court, 
Rule 16A of the Uniform Rules places a duty on the litigant to 
give notice to the Registrar of the intention to raise a Constitu-
tional issue. 

The development of the common law is geared towards the 
fulfilment of the Constitutional project. Its purpose is also not to 
break down the common law but to adjust it and mould it so that 
its principles and its purpose rationally meet the vision of the 
Constitution. A
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