
46 Advocate April 2018

China is Africa’s largest trading partner. Where there is trade, 
disputes are inevitable. Where there are international dis-

putes, the establishment of an effective and efficient dispute 
resolution mechanism becomes obligatory. Foreign disputants 
are loath to submit their disputes to national courts and prefer, 
rather, to submit such disputes to arbitration for speed, neutrality, 
confidentiality and flexibility. So, it was inevitable that Chinese 
and African stake holders, including their legal communities, 
established CAJAC as a mechanism to resolve their disputes ef-
fectively and efficiently.

The first international CA-
JAC conference was held on 
24-26 November 2017 in Cape 
Town, hosted by CAJAC Johan-
nesburg. The event was fully 
subscribed, with over 200 del-
egates coming from the many 
institutions with a stake in 
CAJAC, all excited to be part of 
the evolving partnership devel-
oping between China and the 
African countries with which it 
trades. 

The Forum on China-Africa 
Cooperation (FOCAC) was 
represented by the Consulate General of the Peoples Republic 
of China, the Deputy Minister of Justice and Constitutional De-
velopment of South Africa, the Vice Attorney-General of Angola, 
and the Attorney-General of Kenya. The South African judiciary 
was represented by the Deputy Chief Justice of South Africa, 

Mr Justice Zondo, who delivered the keynote opening address, 
Justice of the Constitutional Court, Mr Justice Cameron - who 
adjudicated the moot-competition – and Justices of the Supreme 
Court and High Court. The Arbitral Commissions which manage 
the CAJAC centres were strong participants, and included CAJAC 
Johannesburg, the Beijing International Arbitration Centre, the 
Nairobi International Arbitration Centre, the Shanghai Interna-
tional Centre of Arbitration and the Shenzhen Centre for Inter-
national Arbitration. Present too were representatives from the 
Cairo Centre for International Commercial Arbitration. 

Of significance was the 
presence of business leaders 
actively engaged in China-
Africa trade, including Mr Jabu-
lani (Jabu) Mabuza of Business 
Unity South Africa, and CEO 
of Telkom SA, Mr Tonell Lui of 
the Star Times Media Group 
from China, Mr Kibet of the 
Kenya National Chamber of 
Commerce and Industry, Mr 
Koos Bekker of Naspers and Mr 
Lubin Wang of the Industrial 
and Commercial Bank of China 
(ICBC). 

The perspective of business was unequivocal. Investment 
required certainty - not only in the policies of the relevant coun-
try - but also in readily available, efficient, and effective dispute 
resolution mechanisms. An arbitration system that was fair, trans-
parent, efficient and trustworthy was essential. In other words, 
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the rule of law had to be seen to be operative in a business-
friendly forum. A common set of rules to govern disputes wher-
ever these arose between Chinese and African trading partners 
was required.

The organised legal profession from all the participating 
jurisdictions participated, including the China Law Society; Jiang 
Xi Law Society; Hubei Law Society; a number of eminent law 
firms from China, Kenya, South Africa, Botswana, Seychelles, 
Mauritius, Tanzania and a sizeable delegation from the Johan-
nesburg Bar. 

There can be little doubt that the initiative is also of immense 
interest to the academic community. The universities represented 
at the conference included the University of Pretoria, the Gansu 
University of Political Science and Law, the University of Fort 
Hare, the Southwest University of Political Science and Law, 
Strathmore University, Kenya, the University of the Western 
Cape and Xi’an Jiaotong.

This diverse group of delegates was unanimous in the need 
for efficient and effective dispute resolution of trade disputes. 
It gathered to consider how this could best be achieved, and 
specifically what form the common rules governing arbitrations 
under the auspices of CAJAC should take. This was a challenging 
exercise, but much progress was made.

A uniform set of CAJAC rules is currently being developed. 
This does not mean that international arbitrations are not already 
being conducted: at present the applicable rules are those of the 
relevant CAJAC centre. Of particular interest is agreement on 
uniform rules governing disclosure and cross-examination. South 
Africa, having developed under a common law tradition, follows 
the view that the exhaustive disclosure of documents and cross-
examination are essential to a fair determination of the dispute. 
In civil law jurisdictions, however, the values of  efficiency and 
cost-effectiveness dictate more limited disclosure of documents 
and cross-examination. Not only do 75% of countries fall into 
the latter category, including China, but the business community 
strongly favours this speedier, more robust method of resolving 
commercial disputes. This method requires a marked departure 
from the type of proceedings to which South African lawyers 
are accustomed, with only limited rights to disclosure of docu-
ments and cross-examination that is confined to essential 
aspects identified by the arbitrator. A truncation of process 
is indispensable to allow for more efficient resolution of dis-
putes.

Retired Justice Harms challenged CAJAC to adopt rules 
that would allow for speed, cost efficiency and effectiveness 
in dispute resolution. There is little doubt that this is what the 
business community requires. He reminded the conference 
that arbitration must offer a different approach to court, and 
that it would not be acceptable to adopt the approach fol-
lowed in court processes in the international arbitration arena. 

The form and content of the rules are not the only chal-
lenges facing CAJAC. Mr Koos Bekker of Naspers encouraged 
African legal representatives to acquire an understanding 
of Chinese cultural norms affecting dispute resolution, and 
vice versa. The manner in which arbitrations are conducted 
is crucial in building trust in the dispute resolution system. 
This observation was one recognised by legal practitioners, 
particularly in the built environment involving infrastructure 
development. Chinese contractors were reluctant to confront 
governments or parastatals when there were breaches of the 
agreements.

Just days before the commencement of the conference, the 
International Arbitration Bill (some 20 years in the making) 
was passed by the National Assembly. The Deputy Minister of 
Justice and Constitutional Development of South Africa, Mr 
John Jeffery, assured delegates that the South African govern-
ment was committed to the resolution of international disputes 
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through international arbitration, particularly in relation to 
trade with China, and that the promulgation of the Act was in 
recognition of South Africa’s obligations as a signatory to the 
New York Convention. The Bill was enacted in early January 
2018, with the result that the Model Law is now law in South 
Africa. In terms of s 20, the transitional provision, the Act ap-
plies to any international arbitration proceedings which com-
menced in South Africa after 20 December 2017, irrespective of 
the date of the arbitration agreement.

Deputy Chief Justice Zondo reminded delegates of the im-
portance of alternative dispute resolution as part of the matrix 
of South African law. South African law recognised interna-
tional arbitration awards and they were routinely made orders 
of South African courts, thereby rendering them executable in 
South Africa.

Frank Snykers SC and Duncan TurnerMelissa Scheepers

Michael Kuper SC engaging with a Chinese delegate
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A highlight of the conference was the moot competition be-
tween students from the South West University of Political Sci-
ence and Law, China, Strathmore University and Law School, 
Kenya, the University of Pretoria, and a team from the Johan-
nesburg Society of Advocates. The JSA’s team was a last-minute 
contingency effort, drawn from the 15 juniors that the JSA was 
sponsoring to attend, when one of the universities that had 
been invited to participate withdrew. The arbitral tribunal was 
chaired by Justice Edward Cameron, with Mr Jimmy Mbabali 
Muyanja, a commercial attorney from Uganda, and with Mr 
Zhou Paul, a senior partner of Wintell & Co, a leading maritime 
law firm in China. 

The moot problem was an international trade dispute, with 
two interlocutory applications pertaining to issues that often 
bedevil international arbitrations: security for costs and discovery. 
Professor David Butler, Emeritus Professor in Mercantile Law, 
Stellenbosch University (South Africa) settled the problem, which 
was an adaptation of an international arbitral moot problem pre-
pared by the Association for the Organisation and Promotion of 
the Willem C. Vis International Commercial Arbitration Moot. The 
competition was sponsored by a leading law firm based in Nai-
robi, Kenya, TripleOKlaw Advocates LLP. The competition was an 
extraordinarily close one, with the teams from Pretoria and China 

only narrowly losing out to the delightful team from Kenya.
A photograph of the delegates from the Johannesburg Bar 

shows just how well-represented it was, with 15 junior members 
being sponsored by the Johannesburg Bar Council and by Advo-
cates for Transformation, Jhb. This gave junior members an op-
portunity to be exposed to both the CAJAC initiative and the de-
velopments in international arbitration. Many members chaired 
sessions, namely, Tshepo Sibeko SC, Patrick Lane SC, Lindiwe 
Nkosi-Thomas SC, Vincent Maleka SC, Azhar Bham SC, Mahl-
ape Sello and Ghandi Badela. Jenny Cane SC, Frank Snyckers 
SC, Duncan Turner and Melissa Scheepers organised the moot. 
But for the invaluable and inspiring efforts of Michael Kuper SC, 
it is doubted whether we would have had the great honour of 
successfully hosting the first international CAJAC conference on 
South African soil.

Those attending found the conference challenging, exciting 
and stimulating. It was an opportunity to meet colleagues from 
across the country, the continent and also from China. The com-
mitment by all role players to international arbitration to resolve 
commercial disputes in an efficient and effective way was palpa-
ble. The aim is the facilitation of trade, the retention of business 
relationships, a just outcome by African and Chinese lawyers for 
African and Chinese businesspeople.

The Chinese Moot team The Pretoria Moot team

The winning moot team, Kenya, with sponsor, Mr John Ohaga from TripleOKLaw (far right) and Deputy Minister of Justice, Mr John Jeffery (far left)
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Soon after the conference, a delegation of three was sent to 
Moscow, Russian Federation, to represent CAJAC and AFSA at 
the Fourth BRICS Legal Forum on 30 November -1 December 
2017. The delegates were Lindiwe Nkosi-Thomas SC, Deline 
Beukes (CAJAC CEO) and Ghandhi Badela. CAJAC took that 
opportunity to strengthen its diplomatic relationship with the 
Law Society of South Africa (the LSSA) and the Indian Law 
Society. The Fourth Legal Forum culminated in the Moscow 
Declaration which provides, inter alia, for:

The establishment of a Panel of Arbitrators and common 
institutional rules to coordinate and fuse the functioning of the 
BRICS Dispute Resolution Centres already established;

The formation of a rules drafting committee for the harmo-
nisation and development of common institutional rules of the 
arbitration centres;

Nomination by member organisations of three representa-
tives each to the above committee. The committee is empow-
ered to co-opt experts to assist in its functioning.

Pursuant to the above, four BRICS South Africa committees 
including the arbitration committee, have been established. 
Lindiwe Nkosi-Thomas SC has since been elected as Chairper-
son of the South Africa BRICS Arbitration Committee. 

The BRICS Summit is scheduled to take place in South Af-
rica in July 2018, at the Sandton Convention Centre. That is to 
be followed by the Fifth BRICS Legal Forum, scheduled to take 
place in August 2018, in South Africa, were the uniform rules 

and panel for the BRICS centres will be considered, and, hope-
fully, adopted.

CAJAC and AFSA are pleased to form part of this initiative 
as that would afford them the opportunity to contribute their 
technical expertise to the international arbitration discourse. 
That would, undoubtedly, contribute to South Africa’s position-
ing itself as an international arbitral seat of choice. A
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