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WHEN LESS IS MORE

S

o what’s going on with the ConCourt?” asked a journalist
colleague the other day.
What was it now, I wondered.
“I stopped by there today for the gun control case. There
were only eight justices sitting, and four of them were acting.
Didn’t you write a column on this once?”.
My heart sank. I did indeed write a column on this once arguing that four acting judges on the Constitutional Court at
the same time was wrong - and got all sorts of flak for it. Here is
a portion of what I said then:
“In order to ensure and protect the independence of, and public
confidence in the judiciary, our constitution puts in place institutional safeguards. One of these is a public, and often gruelling,
interview before the Judicial Service Commission (JSC). It is one
of the points in judicial careers when judges can really be held
to account. And every judge who wants to go to the Constitutional Court must go through it. Except acting judges.
Another key safeguard is security of tenure: once you are
there, it is very difficult to remove you. The rationale for this is
similar to the rationale for a secret ballot: yes, we expect people
to have the courage of their convictions and act in accordance

with their conscience. But history has also taught us of the frailty
of the human condition. So we give them a little boost; we make
it easier for them to act with integrity by insulating them from
possible negative consequences when they do.
For example, a permanent judge of the Constitutional Court
knows that the president cannot just remove him. It makes it
easier for the judge to find against the president if she thinks
that it would be the correct finding in law.
An acting judge does not know this. Indeed, judges acting
on appeal courts are particularly vulnerable because chances
are they will be hoping that one day they will be appointed to
the appeal courts they are acting on. Even if they do make their
decision completely free of self-interested concerns, how do we
know? The mere fact that they are acting judges leaves their
judgment open to question.
It is not a good thing for even a shadow of such a question
to exist, especially concerning the top court — from which there
is no appeal or review.
The Constitutional Court is not any court. It is special. As
former president Nelson Mandela said, the Constitutional Court
is ‘the court SA has never had, a court on which hinges the
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f uture of our democracy’. We can disagree with its judgments
but there should be not even a trace of doubt that each judgment was arrived at properly.”

When I wrote the column I was accused of implying that the
acting judges on the Constitutional Court at that time were
corrupt. I did not. I said very clearly that my argument was a
principled one.
I was told that acting judges have all been interviewed by
the JSC at some point in their judicial careers, some numerous
times. So why was it a big deal that they had not been interviewed specifically for the Constitutional Court?
To this I answer: It is a big deal because the Constitution
says so. Yes, every judge, before being appointed, must be
interviewed by the JSC. But if that were enough, the Constitution should not require that those seeking appointment to the
Constitutional Court be subjected to another interview before
being appointed to that Court.
Also, the Constitutional Court has said it is a big deal, albeit
in a slightly different context.
When former President Jacob Zuma tried to extend the term
of then Chief Justice Sandile Ngcobo, the highest court said:
“Another important consideration in deciding whether section
8(a) is constitutionally compliant is the constitutional imperative of judicial independence. This Court is the highest court
in all constitutional matters. The independence of its judges
is given vigorous protection by means of detailed and specific
provisions regulating their appointment.”

The judgment goes on to say:
“This kind of open-ended discretion may raise a reasonable
apprehension or perception that the independence of the Chief
Justice and by corollary the judiciary may be undermined by
external interference of the Executive. The truth may be different, but it matters not. What matters is that the judiciary must
be seen to be free from external interference.”

Yolanda Booyzen

In the same way, the idea that an acting judge is auditioning for
a permanent appointment may also raise a perception that he
or she may be unduly influenced. The truth may be different,
but it matters not.
It could never be said that the Constitutional Court, by raising

these principled objections, was impugning the integrity of the
former Chief Justice in any way.
I was also told that my objections should apply to all acting
judges, across the board. If I accepted the idea of one or two acting judges, why not four?
Well, in principle, and strictly speaking, I am opposed to
the idea of acting judges generally - for all the reasons above. I
accept, however, that there are practical considerations that cannot be ignored: judges get ill, go on leave and do other things.
That’s why our Constitution permits acting judges.
But from lower courts, things may be put right on appeal;
and in the apex court, one or two acting judges are unlikely to
unduly sway a judgment.
But the more acting judges there are, the more likely it is that
their influence will be decisive.
A balance must be found between practical and principled
considerations, and it is this: the judiciary should strive to keep
the number of acting judges to a minimum. The higher the
court, the more important this principle becomes.
In my earlier column, I raised the spectre of a Constitutional
Court bench of eight justices, with four of them acting. It was
a theoretical possibility that I never thought would actually
happen. But now it has.
The truth is, this gun control case - thankfully not as politically contentious a subject in SA as it is in the USA - will be decided
by judges who have not been interviewed by the JSC for the Constitutional Court and whom the public may reasonably think will
be hoping for permanent appointments. Even if they are not and
have not been swayed in any way by such a hope, it matters not.
For half the bench of the apex court - from which no appeal
or review lies - to be constituted of acting judges is wrong in my
view.
Worse still, this may not be a once-off scenario. There
are currently two vacancies on the Constitutional Court and no call for nominations yet from the JSC. Deputy Chief
Justice Raymond Zondo will be busy with the State Capture
commission of enquiry and, often, there are at least one or two
justices on long leave.
I am not sure appointing a sitting justice to head up the
commission was a wise move, but it is done. I just hope the JSC
fills the vacancies on the Constitutional Court soon. A
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