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Y any measure, Johan Steyn – an Afrikaner alumnus of the
Cape Bar, who for a decade maintained a towering presence
in the House of Lords, the pinnacle of the judicature of the United
Kingdom – was a remarkable lawyer and a persistently principled
yet enigmatic public figure.
In spite of having specialised in international trade law and
commercial law more generally while a member of London’s
Essex Court Chambers, it was in matters of public law that he
made his most indelible impression upon the legal fabric, first of
England and Wales and then, as a Lord of Appeal in Ordinary
(colloquially, a Law Lord), of the United Kingdom.
Upon his retirement from the House of Lords in 2005, as the
helmsman of the human-rights organisation Justice, he remained
a very public figure, often trenchantly criticizing the British government.
Upon his arrival in London, Steyn was called to the Bar in
1973. His touch was Midas-like: he took Silk a mere six years later.
In 1985, he was elevated to the High Court Bench. The tale
is often told that he retained a nagging suspicion that Lord Hailsham, the Lord Chancellor, might have had someone else in mind
when he anointed him since, upon running into him, he addressed Steyn by another forename.
Yet, if a mistake it was, its consequences were particularly
benign. In 1992, Steyn rose to the Court of Appeal. Three years
later, in 1995, he became Baron Steyn of Swafield and joined the
House of Lords, the highest court in the United Kingdom, to
which appeals lie from England and Wales, Northern Ireland and
Scotland. Remarkably, all three of Steyn’s judicial elevations were
by coincidence in sync with those of fellow South African Leonard Hoffmann.
In the House of Lords, Lord Steyn produced an extraordinarily learned, inventive and humane body of jurisprudence, an
array of judicial speeches (or judgments) many of which were in
one way or another groundbreaking.
A small sampling conveys an inkling of the whole.
In R v Ireland,1 the defendant had, over three months, made a
series of silent phone calls to three women; he was convicted under the Offences Against the Person Act 1861. He appealed, contending that silence cannot amount to an assault and that psychiatric injury is not bodily harm. The Lords upheld his conviction.
Lord Steyn held: “It is to assault in the form of an act causing
the victim to fear an immediate application of force to her that I
must turn … The proposition that a gesture may amount to an
assault, but that words can never suffice, is unrealistic and indefensible. A thing said is also a thing done. There is no reason why
something said should be incapable of causing an apprehension
of immediate personal violence … I reject the submission that
as a matter of law a silent telephone caller cannot ever be guilty
of an offence under section 47.” And: “The proposition that the
Victorian legislator … would not have had in mind psychiatric ill-

Lord Steyn, member of the Judicial Committee of the House of Lords (1995–2005).

ness is no doubt correct. Psychiatry was in its infancy in 1861. But
the subjective intention of the draftsman is immaterial. The only
relevant enquiry is as to the sense of the words in the context in
which they are used … I would hold that ‘bodily harm’ … must
be interpreted so as to include recognizable psychiatric illness.”
In giving the only judgment in Williams v Natural Life Health
Foods,2 Lord Steyn delineated the circumstances in which directors of a company would themselves shoulder a tortious duty of
care for the company’s conduct, namely where they had assumed
personal liability upon which reliance had been placed.
In Boddington v British Transport Police,3 the Lords permitted
Mr Boddington, who had been caught smoking in a non-smoking
railway carriage, to bring what has come to be known as a collateral challenge to the enforcement of an administrative decision. Under a by-law promulgated under the Transport Act 1962,
a magistrate had convicted and imposed a fine upon him. Lord
Steyn gave one of the leading speeches, from which our Supreme
Court of Appeal drew much guidance in Oudekraal.4
Although subsequently overturned, in R v Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte (No 1),5 by a
majority of three (including Lord Steyn), the Lords decided that
the immunity ratione materiae of a former head of state was limited
to acts performed in the legitimate exercise of his official functions, which excluded torturing political opponents.
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In his short speech in R v Secretary of State for the Home Departohan Steyn was born in Stellenbosch on 15 August 1932 to
ment, ex parte Daly,6 Lord Steyn made important observations
Izak Van Zyl Steyn – known to all as “Van Zyl” – and his wife
about proportionality as a review ground in the context of the
Janet (née Blignaut). Two months before Johan’s third birthday,
enforcement of rights framed in the European Convention for the
his father passed away.
Protection of Human Rights and Fundamental Freedoms: “[T]he
At the tender age of 26, the stellar Van Zyl had become a prointensity of the review … is guaranteed by the twin requirements
fessor in the nascent law faculty of the University of Stellenbosch.
that the limitation of the right was necessary in a
Two years before, in 1929, Van Zyl had
democratic society, in the sense of meeting a presscompleted his doctorate there. Entitled Mora debiing social need, and the question whether the intertoris volgens die hedendaagse Romeins-Hollandse reg, it
ference was really proportionate to the legitimate
served to resurrect the distinction between negaaim being pursued.”
tive and positive malformance in South African
In Chester v Afshar,7 a controversial case in which
contract law. In the same year, Nasionale Pers had
there were two powerful dissents, causation in the
published it and soon it was a centerpiece of the
context of medical negligence was at issue. The
burgeoning body of scientific legal literature in the
Lords decided that a doctor’s failure fully to inform
newly standardized Afrikaans.
a patient of all the risks inherent in a certain type of
Owing to his father’s death, Johan – the only
surgery vitiates the need on the part of the claimchild born of his parents’ union – was sent to live
ant to show that harm would have been caused by
with his paternal grandparents in the platteland, at
the failure to inform. Lord Steyn opined: “[A]s a
Calvinia.
result of the surgeon’s failure to warn the patient,
His grandfather was Willie Steyn (1875–1946),
she cannot be said to have given informed consent
who during the Anglo-Boer War had acquired
Johan Steyn in 1943.
to the surgery in the full legal sense. Her right of
legendary status as a Boer combatant. He was
autonomy and dignity can and ought to be vinditaken captive in the Free State and, having been
cated by a narrow and modest departure from traditional causainterned in the concentration camp at Green Point, put on a
tion principles … On a broader basis I am glad to have arrived at
ship destined for the Diyatalawa camp in Colombo, the capital
the conclusion that the claimant is entitled in law to succeed. This
of Ceylon.
result is in accord with one of the most basic aspirations of the law,
Upon reaching the harbour of Colombo, in 1901, he and
namely to right wrongs. Moreover, the decision announced by the
four others – determined to return to the field of battle – perHouse today reflects the reasonable expectations of the public in
formed a remarkable feat of derring-do. They escaped, reaching
contemporary society.”
a Russian ship, where they were hallowed as heroes. They were
In R (Jackson) v Attorney General,8 Lord Steyn intimated that
taken to St Petersburg, from where they wended their way to
there might be limits to parliamentary sovereignty. This prompted
Amsterdam, and via Walvis Bay, back to the war zone – to the
widespread debate about the legitimacy and theoretical justificaamazement of their comrades.
tions of such limitation.
Steyn came to be schooled at the Hoërskool Jan van RieWhile still a Law Lord, Lord Steyn became increasingly outbeeck in Cape Town, where he matriculated in 1950.
spoken on human-rights issues. When Britain introduced execuThe school annual of that year has photographs of a tall,
tive detention without trial, he said that the UK’s opt-out from the
slender and bespectacled Steyn, both as a member of the stuEuropean Convention on Human Rights, which was a necessary
dent council as well as of the first tennis team; a report in the
condition for that legislation, was “not justified”. He also excoriatannual records him having been the tennis club secretary.
ed the Home Secretary for having used “weasel words” to justify
The following year he returned to Stellenbosch, where, in
a policy of delayed notification of asylum seekers.
1953, he attained the degree Bachelor of Arts cum laude.
In 2003, Lord Steyn made a speech, in which he called GuanHe commenced the LLB degree but was awarded a Rhodes
tanamo Bay “a monstrous failure of justice” and “a hellhole of
Scholarship midway through. He obtained permission to interutter lawlessness”. He said the USA’s trial by military tribunal was
rupt that degree and, in October 1955, started reading Law at
“a kangaroo court which makes a mockery of justice”.
Oxford’s University College. He returned to Stellenbosch to comOnce he had left the Lords and took up the reins at Justice,
plete the final semester of the LLB, graduating in December 1957.
Steyn’s activist voice on behalf of society’s powerless was hardly
The year thereafter, 1958, he was called to the Cape Bar.
stilled.
Gerald Friedman, former judge of the Appellate Division
and Judge President of the Cape Provisional Division, was a
good friend of Steyn. In fact, for many years, he and Steyn
shared a secretary at chambers.
“At any early stage, Johan had divested himself of a strictly
Afrikaner identity. In fact, he never spoke politics. He never
expressed Afrikaner views; nor did he express himself against
that sort of thing.
“Our conversations mainly concerned the bar, matters relating to the Bar Council. He was very principled. When he
thought that someone had done something wrong in that context, he’d pursue it to the bitter end.
Johan Steyn as a young boy wearing his grandfather’s Anglo-Boer War hat.
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Above Member of the 1950 tennis first boys’ team, J Steyn (seated in the front row, second from the right).
Right Lord Steyn’s father, Izak Van Zyl Steyn.

“He was a very independent thinker as far as the bar was
concerned. I recall, in 1972, at a GCB meeting in Grahamstown,
a decision was taken that there would be a national pupillage
programme that each constituent bar would have to ratify.
Johan was strongly opposed to it. His view was that the Cape
should address its own problems in its own way. Largely owing
to his opposition, the programme wasn’t ratified. It was only once
he’d left, in 1973, that the Cape Bar ratified it.
“We often worked on the same cases, both as opponents
and together. His courtroom manner was very professional,
very polite, yet very strong. He expressed his views strongly.
He always prepared himself very well for court.
“Yet, he also had a keen sense of humour. We were the first
at the Cape Bar to employ a secretary. She was a Mrs Szucs,
somewhere in her forties. We used to dictate opinions to her,
but she refused to allow us to finalize them until she was convinced we were correct. We both played along and made sure
we first convinced her.
“We took Silk together, in 1970. We’d applied a year before
and, when nothing came of our letters patent, we wrote to the
Secretary of Justice. The response was that the hold-up was because we hadn’t indicated whether we wanted them in English
or Afrikaans. We both said we wanted them in English. Soon,
they arrived.”
“When Johan advised me that he was leaving, he said he
thought the work he’d be getting in London would be better.
“He gave me a power of attorney and I sold both his houses,
in Cape Town and Hermanus, for him.
“While we didn’t write to one another, we did stay in contact and, on occasion, when I was in London, he took me for
lunch to the Lords.
“When I heard of his elevation to a judgeship, it didn’t surprise me, he was very able and accomplished.”

Undoubtedly, Steyn had a complicated relationship with his
South African past. On occasion, his judicial colleagues observed
that he was not known to utter a word about his homeland. Although he visited Cape Town to receive an honorary degree from
the University of Cape Town, in December 2007, on that occasion
he observed to a family member: “I’m an Englishman now.”
Yet, during the same visit, he did attend a dinner at his old
high school, where he received a medal of honour. Uncharacteristically, on that occasion he spoke Afrikaans.
The death notice in London’s Daily Telegraph newspaper of 2
December 2017 included the following passages:
STEYN – Lord Steyn, Johan, retired Lord of Appeal in Ordinary, died at home on 28th November, surrounded by his family. Beloved husband of Susan, loving and much loved father of
Martin, Deon, Linda and Karen, and to Josie and Antony, and
adored grandfather of Helena, Katharine, Thomas, Imogen, Jessica, Megan, Amy, Isaac, Theo, Emma and Elliot … Donations,
in lieu of flowers, to the British Red Cross (please write Syria on
the back of cheques) … A

The photographs on pp 54 and 55 were obtained from and published
with the permission of Johan Steyn’s cousin, Petrovna Metelerkamp.
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