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It is a done thing to say a book one is 
reviewing is ‘topical’. For this book, this 

could potentially have been a mild under-
statement. In the current legal-political 
context revolving around what has been 
called ‘the land question’, a comparative 
look at how Germany, the Netherlands, 
New York and South Africa go about 
justifying ‘expropriation’, and a process 
of finding normative common denomina-
tors, can of course not fail to promise use-
ful insight. What is this concept of ‘expro-
priation’ the justification of which is being 
examined? ‘In this book, the expropriation 
of property refers to state action whereby, 
subject to the payment of compensation, 
the state acquires property rights on land 
against the will of their holder in order to 
use the property for a project benefitting 
the public’ (p1). The comparative assess-
ment does indeed offer important and 
illuminating insights, especially when the 
different nuances in protections afforded 
the landowner are compared and plotted 
against international norms, and sugges-
tions made as to shoring up the substan-
tive and procedural protections where 
these compare unfavourably, particularly 
in South Africa, relative particularly to 
Germany.

A very useful insight, for example, is 
the conclusion that the German system 
entails far greater judicial intrusion into 
the policy sphere of conceptualising the 
public justification for the expropriation, 
measuring it against its means and ob-

jectives, and ensuring that it is followed 
through as conceived, than is the case 
in the other systems under examination, 
where the level of compensation tends to 
do comparatively more work and judicial 
scrutiny of the substance of the decision 
tends to be more deferential. The German 
approach tends to be more specific and 
prescriptive in its regulation of purposes 
and methods, and the New York and 
South African approaches tend towards 
the more abstract pole in justifying and 
adjudicating expropriations.

One specific enlightening pre-occupa-
tion is the question to what extent the dif-
ferent systems accommodate expropria-
tion for the purpose of economic develop-
ment ultimately favouring private parties 
in the relevant projects, which yields the 
conclusion that they all do.

What would be seen as a missed op-
portunity by the South African lawyer 
(or citizen) concerned with ‘the land 
question’ is the absence of a thoroughgo-
ing jurisprudential investigation into the 
comparative treatment of the difference 
between expropriation and ‘deprivation’. 
This is so especially as only the former 
attracts the compensation requirement 
in South Africa, and in light of the fact 
that the Constitutional Court in Agri SA 
attached a very restricted meaning to the 
concept ‘expropriation’ and to the extent 
to which this required enduring state as-
sumption of the property rights at issue.1 

There is little attention devoted to 
the burning question to what extent ‘ex-
propriation’ can be justified as a vehicle 
employed towards wholesale redistribu-
tion of wealth. In the wake of Agri SA, 
this question is closely tied to a textual 
constitutional question - how does the fact 
that compensation features when it comes 
to ‘expropriation’, but not to ‘deprivation’, 
even, apparently, where the state acts as a 
conduit, play out in the current ideologi-
cal drive towards using large scale ‘expro-

priation’ (or deprivation and redistribu-
tion) as a vehicle for radical redistribution 
of wealth, tugging at the very heart of 
the concept of an open society with a free 
economy grounded in property rights? 

In the section on South African law, 
these questions are not squarely ad-
dressed under the rubrics “The commit-
ment to transformation as a constitutional 
value” (p446-447) and “The role of com-
pensation” (p447-449). One is told only 
that the Constitutional Court in Agri SA 
considered that section 25 “had to be 
interpreted with due regard to the grossly 
unequal distribution of wealth and land 
in South Africa”, and therefore appeared 
to support dicta in earlier judgments to the 
effect that “the reformative elements of 
the Constitution would take precedence 
over the protection of existing property 
rights under the property clause” (p447).

There is also no comparative investiga-
tion into the extent to which purely redis-
tributive projects (especially if embarked 
upon on a massive scale) can be justified 
as ‘expropriation’. This means that the 
book ends up being about expropriation 
other than used as a weapon for redis-
tribution, which it is of course perfectly 
entitled to be, but which does somewhat 
affect the ‘topicality’ assertion with which 
this review commenced.

Perhaps it can be said that the book 
could serve as a sober reminder of the 
extent to which attempts to embark on 
wholesale redistributive projects would 
not readily fit comfortably into a recog-
nisable comparative jurisprudence of 
expropriation law. This is, however, not an 
explicit thesis advanced in the work, and 
this reader would have enjoyed explicit 
attention being devoted to this polemic.
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