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Dear Editor,
The legal terms ‘damage’ and 

‘damages’ are under no circumstances 
interchangeable. I went to some lengths, 
relying on legal text books, general and 
legal dictionaries, as well as South African, 
English and American law reports, to 
explain this in a fairly recent publication 
(Scott ‘Damages: Reflections on the misuse 
of legal terminology’ 2016 SALJ 715). It 
has unfortunately become a common 
practice in our judgments to confuse 
‘damage’ (harm; Afrikaans: ‘skade’) and 
‘damages’ (a monetary amount aimed 
at compensating the victim of a delict; 
Afrikaans ‘skadevergoeding’) by stating, for 
example: ‘The plaintiff suffered damages 
as a result of the defendant’s actionable 
omission.’ A moment’s reflection will show 
that this usage of ‘damages’ is nonsensical; 
it is tantamount to saying in Afrikaans 
that ‘die eiser skadevergoeding gely het’. 
A disconcerting fact is that the incorrect 
application of ‘damages’ frequently 
emerges even in judgments of our highest 
courts. I illustrated this trend by referring 
to no less than four judgments of the 
Supreme Court of Appeal handed down 
in 2018 (Scott ‘Correspondence’ 2018 SALJ 
590). The fact that the pages of our law 
reports abound with multiple examples of 
the damage/damages confusion should be 
a source of embarrassment to any South 
African lawyer taking pride in the quality 
of our legal system in general, and legal 
literature in particular. Practitioners and 
academics from the Anglo-American legal 
family would probably view the presence 
of such basic errors in our judgments with 
a measure of amusement.

In the course of recent research I 
accidentally stumbled upon the erroneous 
application of the term ‘damages’ as a 
synonym for harm in the prestigious 
practitioner’s Bible, Amler’s Precedents of 
Pleadings (8th ed (2015) by Harms). Further 
scrutiny of this work yielded no less than 
33 of these errors. In the latter of my 
publications referred to above, I ventured 
the opinion that the lamentable present 
state of confusion concerning the misuse 
of the terms ‘damage’ and ‘damages’ can 
to a considerable extent be blamed on the 
natural tendency of practitioners blindly 
to follow the precedents supplied in a 
text book such as Amler’s, for why should 
busy practitioners bother to question the 
correctness of such a prestigious work? 
My delight in finding a new edition of 
Amler’s (9th ed by Harms), published in 
September 2018, and expecting corrections 
of the erroneous application of ‘damages’ 
following upon my 2016 publication was, 
however, short lived. The 33 errors referred 
to above remain in this work. Like so many 
of my academic colleagues during their 
publishing careers, I had to experience 
the disappointment of being ignored 
(hopefully not intentionally!).

Wishing to contribute to the eradication 
or at least curtailment of the misuse of the 
‘damages’ terminology in our legal writing, 
I have compiled a list of the errors where 
the term ‘damages’ is incorrectly applied 
to denote ‘harm’ in the newest edition 
of Amler’s. Those practitioners who have 
spent the best part of R1 500 to acquire 
this text book may find it useful to paste 
a photocopy of the list as ‘errata’ in their 

copies. References are to page numbers, 
with the numerical point of the precedent 
in brackets; Where more than one 
precedent appear on the same page, the 
applicable precedent heading is supplied 
in brackets:

39(5)(claim for damages), 40(4), 
42(5), 43(4), 52(8), 53(10), 66(8)(claim 
for damages against banker), 67(4)
(alternative claim), 69(4), 118(6)
(claim for natural damages); 118(12)
(claim for damages based on 
negative interest), 165(4), 166(5), 
206(6)(claim for damages), 211(7)
(claim – injurious falsehoods), 
211(5)(ditto: 2nd precedent); 236(5), 
241(5), 255(6), 257(4), 259(6), 260(13), 
260(14), 265(9), 272(8), 296(8), 
297(11), 325(11), 326(14), 333(8), 
348(9), 369(5), 381(10)

This list was laboriously compiled by 
scrutinising only the precedents in the 
hard copy of the work. I could not find the 
time nor inclination to search the notes as 
well. However, with the normal search-
and-replace function of their computers 
the author and LexisNexis editors of 
Amler’s will undeniably be able to rectify 
all these unfortunate errors to yield an 
even better next edition of this outstanding 
work.
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