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This is an adaptation of a paper presented on behalf of the 
General Council of the Bar at a conference of the South 

African Law Reform Commission Committee (“the Law Com-
mission”) on ‘’transformative costs’’ in relation to advocates who, 
in terms of section 34(2)(a)(i) and (c) of the Legal Practice Act, 28 
of 2014 (“the LPA”), render legal services only on receipt of briefs 
from attorneys (or from justice centres) (“referral advocates”).1

FIRST - WHAT IS MEANT BY TRANSFORMATIVE 
COSTS?
The topic takes its cue from the role of the Law Commission in 
terms of section 35(4) of the LPA. That section enjoins the Law 
Commission, within a period of two years after the commence-
ment of chapter 2 of the LPA, to investigate and report back to 
the Minister with a recommendation as to the following: 

a) the manner in which to address the circumstances giving 
rise to legal fees that are unattainable for most people; 

b) legislative and other interventions in order to improve 

TRANSFORMATIVE COSTS

 access to justice by the members of the public; 
c) the desirability of establishing a mechanism which will be 

responsible for the determining of fees and tariffs payable to 
legal practitioners; 

d) the composition of the mechanism contemplated in para-
graph (c) and the processes it should follow in determining 
fees or tariffs; 

e) the desirability of giving users of legal services the option 
of voluntarily agreeing to pay fees for legal services less or 
in excess of any amount that may be set by the mechanism 
contemplated in paragraph (c); and 

f) the obligation by a legal practitioner to conclude a mandato-
ry fee arrangement with the client when that client secures 
that legal practitioner’s services.

In terms of section 34(5) of the LPA, the Law Commission is en-
joined to take into account best international practices, the pub-
lic interest, the interests of the legal profession and the use of 
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Transformative costs

contingency fee agreements as provided for in the Contingency 
Fees Act, 66 of 1997 (“the Contingency Fees Act”).

Until the Law Commission’s investigation has been com-
pleted and the recommendations contained therein have been 
implemented by the Minister, fees in respect of litigious and 
non-litigious legal services rendered by legal practitioners, juris-
tic entities, law clinics or Legal Aid South Africa must be in ac-
cordance with the tariffs made by the Rules Board.2

These provisions contemplate a possible transformation of 
the manner in which fees are charged in respect of legal serv-
ices, compared with the pre—LPA situation, but the end result 
is not stated and will depend upon the findings of the Law 
Commission. Those findings are at this stage unknown, and this 
paper was called for in order to inform the Law Commission of 
relevant circumstances to be taken into account in finding its 
way to that ultimate determination.

CURRENT COSTS REGIME AS IT PERTAINS TO 
ADVOCATES 
The starting point is the draft Code of Conduct published by the 
National Forum under the LPA (“the NF Code”)3. 

The NF Code sets out the following principles: 
25.1  Counsel shall, in calculating a fee for services rendered or to be 

rendered, be mindful that the profession of advocacy is primarily 
vocational and exists to serve the public interest, and accordingly, 
shall charge only reasonable fees for all work undertaken.

25.2  Counsel shall calculate a reasonable fee by having regard to the 
following factors, none of which is determinative and all of which 
are simply guides to a fair calculation:
25.2.1  the time and labour required; 
25.2.2  the customary charges by Counsel of comparable stand-

ing for similar services;
25.2.3  the novelty and difficulty of the issues involved;
25.2.4  the skill and expertise required to properly address the 

matter;
25.2.5  the amount at stake and the controversy;
25.2.6  the importance of the matter to the client;

25.3  Counsel shall, in calculating a fee, guard against both over valu-
ing and undervaluing the services to be rendered;

25.4  Counsel shall not, in calculating a fee, inflate the amount because 
the client is able to pay generously;

25.5  Counsel may, in calculating a fee, on the grounds of the client’s 
lack of means to pay fees charge the client an amount less than 
would otherwise be reasonable for the services rendered, or charge 
no fee at all.

Under the NF Code, fees may be agreed between the attorney 
and counsel. This may be done by the attorney offering a brief to 
counsel which is already marked with a fee and counsel agree-
ing to same. It may also be done by counsel, upon accepting the 
brief, at the time of acceptance, stipulating to the instructing at-
torney the fee that will be charged for the service or the daily or 
hourly rate that shall be applied to computing a fee (and accept-
ance of that proposed fee by the instructing attorney).

Counsel is obliged, in terms of paragraph 26 of the draft 
NF Code, in respect of every brief, to expressly agree with the 
instructing attorney the fee to be charged unless there is a tacit 
understanding between counsel and the instructing attorney 
about the fees or the rate of fees usually charged by counsel for 
the particular kind of work mandated by the brief.

The NF Code further provides as follows:
a) No amount agreed upon shall exceed a reasonable fee.
b) Counsel may charge a reasonable fee for a reserved hear-

ing date unless the instructing attorney releases counsel on 
reasonable notice.

c) Counsel that charges a fee for a reserved hearing date shall 
deliver to the instructing attorney a certificate to the effect 
that counsel did not undertake any other brief for a hearing 
for the reserved date.

The stipulations in the NF Code were largely informed by the 
provisions applicable to the GCB and constituent Bars, as updat-
ed and refined through the National Forum, which eventually 
led to the final form of the NF Code.

The Code represents a form of tariff, but one without specific 
amounts, instead informed and guided by general principles 
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which are flexible in their application.
The question that arises is whether any improvement on this 

is necessary, possible or desirable.

THE REFERRAL SYSTEM AND ITS ADVANTAGES / 
DISADVANTAGES 
The LPA preserves the status of the referral profession of ad-
vocates and maintains the distinction between advocates and 
attorneys. 

There is now a new type of legal practitioner under the LPA, 
namely an advocate with a trust account and a Fidelity Fund 
certificate (a “trust fund advocate”). The trust fund advocate 
can take instructions directly from members of the public and 
is therefore not an advocate who takes instructions only on a 
referral basis. 

An advantage of the referral system is a division of labour 
between attorneys and advocate, on a voluntary basis by choice 
of entry into a particular branch of the profession. This has con-
sequent advantages to the public of specialisation and the acqui-
sition of expertise in the respective areas in which attorneys and 
advocates operate. 

Attorneys engage in various types of practice and areas of 
expertise, but referral advocates have one main specialty - that 
of court work. Referral advocates spend their time in court run-
ning trials, arguing opposed matters, appearing in unopposed 
matters, and when they are not in court, consulting clients, 
drafting pleadings and affidavits and furnishing opinions on 
litigation matters.

In order to ensure the expeditious and just conduct of pro-
ceedings it is necessary that judges receive the highest possible 
standard of assistance from practitioners appearing before them. 
This applies both at the level of ethical constraints and at the 
level of technical expertise, comprising knowledge of the law 
and of leading of evidence, court craft, arguing matters and the 
like. These skills take many years of training and constant study 
and application in order to acquire expertise. 

This is why there is a progression in the advocates’ profes-
sion where junior counsel can grow and expand their expertise 
and eventually achieve the status of senior counsel who are 
entrusted by their instructing attorneys and members of the 
public with the most serious of cases. Many advocates ultimately 
become judges thereby transferring, for the public benefit, their 
wealth of specialised training and experience to the realm of 
judicial adjudication. All of this undoubtedly operates in the 
public interest.

However, all of this comes at a cost. Advocates must spend 
many years training at universities and in passing the necessary 
professional examinations. They are subjected to constant scru-
tiny in the courts by their peers and judges and along the way 
have no guarantee of employment, no guarantee of the next 
brief, no guarantee of a pension, or vacation or sick pay, or any 
of the other benefits attendant upon being employed pursuant 
to a contract of employment. They are expected to be entirely 
self-sufficient, and independent. They must pay for chambers 
rental, equipment, and their secretaries’ salaries from their 
own pockets. None of their input costs are subject to any tariff 
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amounts and are instead driven by market forces.
Referral is not compulsory. Attorneys have rights of appear-

ance. It is now possible for a member of the public to engage a 
trust fund advocate directly, thereby dispensing with the costs 
of an attorney. 

No one is obliged to brief a referral advocate. It is entirely 
on a voluntary basis and the fact that it has persisted and con-
tinues to exist as a referral system speaks volumes to its per-
formance of a valuable public service and the advantages of a 
referral profession.

Often an attorney will deal with more than one matter per-
taining to a client and this inevitably creates a level of familiarity, 
and dependency upon the client. On the other hand, a referral 
advocate will not have this degree of proximity to the client and 
is better placed to adopt an entirely independent and objective 
approach. This redounds ultimately to the benefit of the client 
and to the court. The independence of referral counsel has al-
ways been one of the hallmarks of the Bar as an institution. 

Accordingly, from a cost perspective, if a referral advocate is 
considered to be too expensive, then the referral advocate will 
not be briefed. If an impecunious client insists upon instructing 
an attorney to brief a referral advocate it is, of course possible 
under the LPA to agree a reduced and/or a contingency fee, 
subject to the Contingency Fees Act. 

Referral advocates accordingly do not represent any impedi-
ment to access to justice. They stand in the way of no one who 
wishes to appear in court without their services. 

On the contrary, the continued existence of a referral profes-
sion promotes access to justice in that, in particular, having the 
necessary expertise readily available considerably assists in ac-
cess to a just and expeditious decision in a particular case. 

The GCB suggests that there are no disadvantages to the 
referral system as it presently exists under the LPA. 

BANDS OF SENIORITY AT THE BAR AND 
THE DETERMINATION OF FEES WITHIN THE 
FRAMEWORK OF THE LPA – ARE WE JUSTIFIED 
IN RETAINING THESE BANDS?
Generally speaking, the more complicated a matter is, the 
more work it requires. At the same time, the more senior and 
experienced a particular advocate is, the less time that advocate 
is likely to expend on a particular task, by virtue of his or her 
knowledge and experience. Years of training and experience 
generally tend to generate quicker and better insights into the 
underlying merits in relation to a complicated set of facts and 
legal propositions. 

Seniority accordingly plays a vital role in determining fees, 
and is a sought-after quality by litigants, in appropriate cases. 

There is at present no tariff that operates in respect of par-
ticular bands of seniority other than the generalised distinction 
that those briefing senior counsel can expect generally to pay 
more than those briefing junior counsel. 

That there is this distinction is important in disseminating 
information in advance as regards the type of fee that can be 
expected from a particular advocate. 

At a broad level, the higher fees charged by senior counsel 
versus junior counsel is undoubtedly justified. 

ARE CURRENT PRACTICES RELATING TO DAY 
FEES, COLLAPSE FEES AND PAYMENT OF 
JUNIORS A GUARANTEED FEE PERCENTAGE 
STILL JUSTIFIABLE? 
The short answer is yes, but in order to understand this it is nec-
essary to set out some detail in relation to current practices.

Current practice has moved away from charging a combined 
fee for preparation and first day of the trial or opposed motion 
in favour, instead, of separate charges for preparation and ap-
pearance, in the interests of transparency and ease of explana-
tion to client. These fees are usually calculated, as a starting 
point, on an hourly rate which is expressly, impliedly, or tacitly 
agreed.

The day fee charged for the appearance itself is usually cal-
culated on a 10 or 8-hour day in respect of trials on the basis that 
the time actually spent during court hours when a trial is run-
ning represents only a portion of the total time spent by counsel. 
Time is required in preparation for the appearance, on a daily 
basis, as well as for preparation after hours in assessing the evi-
dence and preparing for the events of the next day. 

The position regarding counsel’s collapse fee has been as-
sessed in a recent decision, namely Trollip v Taxing Masters of the 
High Court and Others (6091/2015) [2018] ZAE CGHC 59 (31 July 
2018). A Full Court of the Eastern Cape Division, Grahamstown 
held as follows: 

[26] There is a difference between the nature, structure and function-
ing of the advocates’ profession and the attorneys’ profession. As 
a result, a distinction is drawn between a trial fee which an advo-
cate may charge when a trial is settled or postponed on or shortly 
before the trial date, and that which an attorney may charge. The 
settlement or postponement of a trial prejudices counsel if he or 
she is not properly compensated for having reserved that day for 
trial (not to mention the reservation of sufficient days to allow 
for the completion of the trial and potential delay on the running 
trial roll). An attorney however is able to do other work in the 
same circumstances. The difference between the two branches of 
the profession were explained by Blieden J in Road Accident Fund 
v Le Roux: 

‘The structure of the advocate’s profession is such that the 
settlement of a trial and the loss of a first-day trial fee preju-
dices counsel, who runs a real risk of not being compensated for 
reserving a day for trial. An attorney, on the other hand, in the 
time set aside for the first day of the hearing, can do other lucra-
tive work…

[27]  Counsel, when accepting a trial brief must make a number of de-
cisions. He or she is obliged to consider the number of days which 
must be kept available for a particular trial. If a particular court 
has a running roll (as this court has) counsel is required to factor 
in that a trial may not commence on the day of set down. He or 
she also has to take into account that the trial may run for longer 
than expected. No other brief may properly be accepted for the 
days so reserved as this would constitute double-briefing. This all 
constitutes a loss of opportunity to earn fees from other work in 
consequence of the acceptance of the trial brief.

[28]  Counsel’s chamber work would have been performed at one time 
or another in any event, often after hours. If counsel performed 
chamber work on the day of a settled or postponed trial this does 
not compensate for, and should not be taken into account, in 
respect of the entitlement to a full day trial fee. The only possible 
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compensation for loss of opportunity in respect of the first day of 
trial would be the fortunate retention of another brief for court 
work accepted subsequent to it becoming apparent that the trial 
would not proceed. In these circumstances, the fee charged for the 
first day of trial in the matter not proceeding would obviously 
have to be determined with reference to the fees earned from the 
subsequent brief for court work on that same day – and of course 
be commensurate with the service rendered.

[29]  That said, the suggestion that an advocate, when rendering a fee 
for a full first day trial fee in respect of a matter which has settled 
or postponed, must necessarily demonstrate that he or she has 
turned away work and has no other work is erroneous. A taxing 
master’s starting point should be that, in the absence of evidence 
to the contrary, advocates as members of an honourable profes-
sion, render fees honestly and behave ethically.

The position under the NF Code in this regard is as follows:
26.6.3 Counsel who charges a fee for a reserved hearing date shall 

deliver to the instructing attorney a certificate to the effect 
that counsel did not undertake any other brief for a hear-
ing for the reserved date’’.

26.7 Counsel may expressly, in writing or in an email, con-
clude an agreement with an instructing attorney which 
includes provision for any or all of the following:
…
26.7.2 that a special collapse fee shall be payable to 

counsel in the event that proceedings in a 
court or before tribunal, for which counsel 
has, at the request of the instructing attorney, 
reserved a number of days, not proceeded as 
envisaged, whether as a result of the mat-
ter being settled, postponed by agreement 
between the parties or by an order of court, or 
concludes earlier than the end of the period 
reserved by counsel, provided that the fee 
actually charged is a reasonable fee.

The position regarding juniors is that they are no longer, as a 
matter of practice, guaranteed a fee percentage. This is dealt 
with on a case-by-case basis and the situation frequently arises 
where juniors are compensated for the work that they do on 
their applicable hourly rate and the senior counsel is compen-
sated according to his particular hourly rate. 

Absent this situation the normal expectation is that a junior 
to middle junior will be entitled to half of the senior counsel’s 
fee and a senior junior will be entitled to two-thirds of the senior 
counsel’s fee. However, with the advent of the LPA this should 
always be discussed and agreed upon. 

WHAT SHOULD THE MECHANISM BE IN 
DETERMINING FAIR AND REASONABLE FEES 
PAYABLE TO ADVOCATES
Litigation, by its very nature, is time and expertise intensive, due 
to all the necessary steps that must be taken in the process of 
setting out the competing contentions of each party, collecting 
evidence, presenting evidence, argument, and the possible ap-
peal against an unsatisfactory judgment. 

It inevitably constitutes a comparatively expensive exercise, 
and South Africa is no exception to the rest of the world in this 
regard. Nor is it an exception to many other economic activities. 
For example, building a desired house may be considered to be 
expensive too, and it probably is having regard to the prevailing 
cost of labour, materials, transport, the need to pay taxes etcet-
era. These are prevailing and fixed market costs about which 
nothing can be done, short of compromising the end product. 

Similarly, there is no “silver bullet” that can slay the beast of 
high legal costs, yet preserve the integrity and efficacy of the 
process.

Notwithstanding these harsh economic realities, it may be 
assumed that some form of ultimate tariff is the correct answer 
to the questions posed to the Law Commission by section 35 of 
the LPA. But is this assumption correct?

We venture to suggest not.
A tariff is only mandatory in the case of the Rules Board and 

is to operate on an interim basis until the investigation by the 
Law Commission and the report back to the Minister with its 
recommendations. There is nothing in section 35 that prescribes 
that the Law Commission is obliged to recommend the imposi-
tion of a tariff, still less a universal tariff.

The Minister similarly is given no power to impose a tariff 
as a matter of course, nor is he obliged to do so. He is enjoined 
to give effect to the recommendations of the Law Commission. 
However, section 34(6) entitles the Minister by notice in the Ga-
zette to determine a maximum tariff payable to legal practition-
ers who are instructed by any State Department or Provincial or 
Local Government in any matter. 

The LPA does not go further and afford the Minister power 
to determine maximum tariffs payable to legal practitioners 
instructed by persons other than any State Department or Provin-
cial or Local Government.

The situation should be one of agreement between the par-
ties, on the basis of a reasonable fee.

As far as the factors to be taken into account when determin-
ing a reasonable fee are concerned, section 35(1) of the LPA pro-
vides valuable guidance:

(a) the importance, significance, complexity and expertise of the 
legal services required;

(b)  the seniority and experience of the legal practitioner con-
cerned, as determined in this Act;

(c)  the volume of work required and time spent in respect of the 
legal services rendered; and

(d)  the financial implications of the matter at hand.

Consideration must be given to whether the time actually spent 
on working on the brief was productive or whether the rate of 
progress with the work had been needlessly slow, because of the 
lack of familiarity with the topic, or by the disruption of work 
by interruptions to attend to other matters. Where work legiti-

“Litigation, by its very nature, is 
time and expertise intensive… 

there is no “silver bullet” that can 
slay the beast of high legal costs, 

yet preserve the integrity and 
efficacy of the process.”
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mately undertaken has been needlessly slow, an appropriate 
reduction should be made for that fact.

The principle of proportionality should apply.
There are adequate safeguards. In the event of a dispute be-

tween the attorney and the referral advocate as to the fees to be 
charged by the referral advocate, the matter should be referred 
to a specialist fee dispute resolution sub-committee of the Legal 
Practice Council (“LPC”).

To sum up thus far, it is submitted that a transformatory 
mechanism has already been determined by the LPA in the form 
of the NF Code. 

Having already observed that the imposition of a tariff is not 
mandatory by the Law Commission, and to the extent that there 
remains some expectation that a tariff is required, what should 
that tariff be? This needs to be addressed.

A fundamental question arises. To whom, and what, should 
the tariff apply? Would it be correct to assume that the tariff is to 
apply universally?

It is well established that a contextual approach must be 
adopted in the interpretation of legislation and that in particular, 
statutes must be interpreted in the light of their purpose.

Accordingly, a reference to section 3 of the LPA, which sets 
out the purpose, is appropriate. 

Section 3(b) provides: “The purpose of this Act is to… broaden 
access to justice by putting in place… a mechanism to determine fees 

chargeable by legal practitioners for legal services rendered that are 
within the reach of the citizenry” (emphasis added).

Section 35(4) of the LPA provides that the Law Commission 
must within two years after the commencement of chapter 2 of 
the LPA investigate and report back to the Minister with recom-
mendations on… “[t]he manner in which to address the circumstanc-
es giving rise to legal fees that are unattainable for most people [and] 
legislative and other interventions in order to improve access to justice 
by the members of the public; [and] the desirability of establishing a 
mechanism which will be responsible for determining fees and tariffs 
payable to legal practitioners; [and] the composition of the mechanism 
contemplated in paragraph (c) and the processes it should follow in 
determining fees or tariffs” (emphasis added).

The Rules Board’s mandate is to provide for an interim tariff 
taking into account the various considerations set out in section 
35(1) of the LPA.

The word “citizenry” is not defined in the LPA. However, ref-
erence to the South African Citizenship Act, 88 of 1995, reflects 
that only natural persons are capable of acquiring citizenship. 
Section 3 of the Constitution of the Republic of South Africa, 
1996 (“the Constitution”), refers to “citizenship” within the context 
of South African citizenship. However, section 8(4) of the Con-
stitution provides that a juristic person is entitled to the rights in 
the Bill of Rights to the extent required by the nature of the right 
and the nature of that juristic person. 

“To sum up thus far, it is 
submitted that a transformatory 
mechanism has already been 
determined by the LPA in the 
form of the NF Code.”
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There appears to be differing reported decisions on the topic. 
In Contract Employment Contractors (Pty) Ltd v Motor Industry 
Bargaining Council and Others 2013 (3) SA 308 (LC) it was held 
that for the purposes of section 22 of the Constitution a citizen 
does not include a juristic person, but City of Cape Town v AD 
Outpost (Pty) Ltd and Others 2000 (2) SA 733 (C) came to the op-
posite conclusion. 

It would seem to us that the determination of this question 
in relation to a particular statute will probably depend on the 
language, context and purpose of the statute and the extent 
required by the nature of the right and the nature of the juristic 
person.

Section 35 of the LPA eschews the use of the words “per-
son”, which according to the Interpretation Act, 33 of 1957 
would include both natural and artificial persons, and instead 
uses the words “his or her”, “client”, “member of the public” and 
“people”.

Section 29 of the LPA refers to community service as an obli-
gation of legal practitioners.

In our view, having regard to the context provided by all 
these provisions, if there is to be a tariff, then a universal tariff is 
not required, and the following categories (some may overlap) 
should be excluded: 

a) all artificial persons;
b) all non-South African citizens;
c) those persons in respect of whom legal fees are attainable 

by virtue of their financial means.

A few examples may suffice:
a) A wealthy foreign ship-owning company engages in a 

shipping dispute in South Africa involving millions of US 
dollars. 

b) A major South African listed company is engaged in a 
complicated competition law dispute, or a takeover of an-
other company (non-litigious) involving billions of Rand, 

or complicated litigation involving many millions of Rand. 
c) A natural person with huge financial resources (possibly 

with a substantial shareholding in major listed compa-
nies) engages in litigious and non-litigious matters in-
volving many millions of Rand.

In all of the aforesaid cases, legal practitioners could be com-
pelled to act for those clients at the maximum tariff rate yet also 
be compelled to pay substantially increased professional negli-
gence insurance premiums to cover the risk of being sued on the 
basis of some real or imagined negligence or incorrect advice in 
a matter of that substance. 

In this regard section 35(3) of the LPA provides as follows:
(3)  Despite any other law to the contrary, nothing in this section 

precludes any user of litigious or non-litigious legal services, 
on his or her own initiative, from agreeing with a legal prac-
titioner in writing, to pay fees for the services in question in 
excess of or below any tariffs determined as contemplated in 
this section.

The wording is problematic. What does “on his or her own ini-
tiative” mean in the circumstances? On the face of it, it seems 
one-sided - i.e. that it is only the client that can volunteer, at the 
client’s own initiative, to agree to pay fees in excess of or below 
any tariff. If this is what it means, what client will actually ever 
want to agree to pay fees in excess of any tariff? 

Moreover, referral advocates, by the application of the cab-
rank rule (which generally requires referral advocates to take the 
next case that is offered to them), could be compelled to work at 
uneconomic tariff rates simply because the client does not offer, 
at his own initiative, to agree to pay fees in excess of the tariff 
rate.

One must also bear in mind the following:
a) The increased responsibilities placed upon legal practi-

tioners by the LPA. Practitioners have an obligation to 

“In our view, 
having regard 
to the context 
provided by all 

these provisions, 
if there is to be 
a tariff, then a 

universal tariff is 
not required”
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render community service, accept pro bono work, and 
they have training and other professional interest and 
public obligations, all of which fall to be rendered free of 
charge, or at substantially reduced rates. They are obliged 
to pay professional levies under the LPA and all the nor-
mal expenditure involved in running a practice.

b) The “input expenses” of advocates are determined by 
normal market forces, not by any tariff. The danger ac-
cordingly exists that if advocates’ remuneration is set by a 
tariff, the practice of advocacy could be rendered uneco-
nomic because on the one hand expenses could continu-
ally rise, but the income could remain the same. 

c) The previous unhappy experience with the Uniform 
Rules tariff set for rule 43 maintenance matters springs to 
mind. The tariff was set at a figure which was not in-
creased for many years rendering it simply uneconomic 
for advocates to undertake these endeavours. Some ad-
vocates nonetheless undertook this type of work on the 
basis that they would be adequately remunerated in the 
subsequent divorce proceedings. If everything is to be 
regulated by a fixed tariff, this alleviating avenue would 
not be available.

d) One must be cautious concerning unintended conse-
quences that could follow from a change to a fixed tariff. 
What would seem on the one hand to promote access to 
justice by containing legal costs at a fixed level may ulti-
mately have exactly the opposite result - namely driving 
advocates out of business due to economic reasons, and 
disincentivising prospective new entrants into the advo-
cates’ profession.

e) This would be counter-productive because there would 
be less advocates available to serve the public, less avail-
able to afford the necessary access to justice to those 

persons requiring the service of advocates, and less advo-
cates available to become judges in due course.

f) This could adversely affect the entire system of adminis-
tration of justice because a valuable independent source 
of specialist expertise and advice could be irreparably 
harmed, and diminished, which is not in the public inter-
est.

g) Market forces, and competition amongst existing advo-
cates serve to regulate advocates’ fees and keep them 
within reasonable bounds. This is a flexible framework 
constrained by the provisions of the LPA to which we 
have already referred. It is undoubtedly both competitive 
and constitutionally compliant.

h) By contrast, the imposition of a tariff is arguably contrary 
to public policy, anti-competitive and unconstitutional. 

i) The imposition of a tariff would cut across a fundamental 
principle of our common law, namely freedom of con-
tract, which is explicitly recognised in the NF Code which 
repeatedly emphasises the desirability of agreement as to 
fees. This is a fundamental matter of public policy. As was 
held in Wells v South African Alumenite Company 1927 AD 
69 at 73 (and consistently followed in reported decisions):

If there is one thing which, more than another, public policy 
requires, it is that men of full age and competent understand-
ing shall have the utmost liberty of contracting, and that their 
contracts, when entered into freely and voluntarily, shall be 
held sacred and enforced by the courts of justice.

j) Section 22 of the Constitution provides that: 
Every citizen has the right to choose their trade, occupation 

or profession freely. The practice of a trade, occupation or pro-
fession may be regulated by law.

k) It has recently been held by the Supreme Court of Appeal 
in Mohamed’s Leisure Holdings (Pty) Ltd v Southern Sun 

Transformative costs



forum

46 Advocate April 2019

Hotel Interests (Pty) Ltd 2018 (2) SA 314 (SCA) at paragraph 
24 that:

The fact that parties enter into an agreement gives effect to 
their constitutional right of freedom to contract.

l) The constitutional values embodied in sections 9 (equal-
ity), 10 (human dignity), 22 (freedom of trade, occupa-
tion, and profession) are invoked. In particular, if the 
legal profession is to be subject to a tariff, is a tariff also to 
be applied to other professions, trades or occupations? If 
not, then will the equality provisions of section 9 not be 
breached? 

m) Regulation should not be arbitrary or capricious. In Af-
fordable Medicines Trust and Others v Minister of Health and 
Others 2006 (3) SA 247 (CC) (2005 (6) BCLR 529; [2005] 
ZACC 3) para 59 at 274H – 275B Ngcobo J stated the fol-
lowing in dealing with s 22:

What is at stake is more than one’s right to earn a liv-
ing, important though that is. Freedom to choose a vocation is 
intrinsic to the nature of a society based on human dignity as 
contemplated by the Constitution. One’s work is part of one’s 
identity and is constitutive of one’s dignity. Every individual 
has a right to take up any activity which he or she believes 
himself or herself prepared to undertake as a profession and to 
make that activity the very basis of his or her life. And there is 
a relationship between work and the human personality as a 
whole. It is a relationship that shapes and completes the indi-
vidual over a lifetime of devoted activity; it is the foundation of 
a person’s existence.

It must also be at least questionable whether the adherence to a 
tariff by referral advocates would constitute a prohibited hori-
zontal and vertical practice under the Competition Act, 89 of 
1998, on the basis that it has the effect of substantially prevent-
ing or lessening competition in a market without any techno-
logical, efficiency or other pro-competitive gain resulting from it.

Further, on what possible basis:
a) Does it serve the purposes of the LPA to afford those 

categories of client who can afford to pay the costs of 
litigation, the benefits of a maximum tariff at the expense 
of legal practitioners? These legal practitioners would be 
prejudiced by being compelled to engage in large mat-
ters, at substantially increased risks, for rates which could 
be substantially less than a fair and reasonable market 
rate for that type of service.

b) Do those categories of litigant with substantial bargaining 
power by virtue of their substantial means need statutory 
protection?

It therefore seems to us that if a tariff is to apply, depending on 
its form, it may be contrary to the provisions of the LPA. In par-
ticular, it would be discouraging of proper and reasonable access 
to justice to have a tariff that would apply irrespective of the 
identity of the client, or the client’s means. 

In this regard, it is not unusual for legislation to provide for 
a means test. Sections 4 and 5 of the National Credit Act, 34 of 
2005, exclude from the ambit of that Act juristic persons with 
asset values or turnover exceeding a threshold value set by the 
Minister. 

Further, if a tariff is to be imposed in any respect, it should be 
linked to an automatic annual increase equivalent to the annual 
increase in inflation.

The following additional difficulties arise in arriving at the 
correct tariff amounts:

a) It would be vital to obtain empirical market data to serve 
as a benchmark for comparison of monthly or annual 
earnings in similar professions or employment, and the 
comparison needs to be carried out by a suitably quali-
fied expert such as an industrial psychologist. 

b) It would be necessary first to ascertain what a particular 
hourly rate can reasonably be expected to generate as 
total annual fees (bearing in mind that referral advocates 
have a reduced opportunity to earn fees in December 
and January). Most will not average more than about six 
hours per working day when measured over a period of 
a year. 

c) Average annual earnings at each level of seniority would 
then need to be benchmarked against the annual earn-
ings of related professions. We suggest the most appro-
priate points of comparison with other professionals are 
earnings of attorneys, accountants and auditors, engi-
neers and medical practitioners (particularly specialist 
medical practitioners), as these are all professions requir-
ing post graduate qualifications, a period of professional 
training as a candidate and professional examinations. 

d) Annual earnings would need be to be benchmarked 
against employment in other endeavours that referral 
advocates are capable of doing - in particular salaries 
of judges, magistrates and legal advisers (or attorneys). 
Otherwise, referral advocates will suffer a natural attri-
tion as they instead seek more gainful and sustainable 
remuneration.

e) Business salaries and packages (including leave pay, pen-
sions, share options and benefits) of in-house counsel, 
management consultants and business executives and 
the like would have to be taken into consideration.

f) It would also be necessary to make allowance for the fact 
that a referral advocate has no employer-provided pen-
sion fund, or share options, and no opportunity to share 
fees with other advocates. A referral advocate cannot 
benefit from the pyramid structure used by attorneys’ 
firms, where the work performed by juniors boosts the 
earning of the senior partners.

g) In order to transform the profession, any tariff would 
have to be set at a level that would enable a junior coun-
sel to sustain and develop a practice without relying on 
generational wealth, and in particular female juniors 
should be placed in a position to be able to support them-

“The imposition of a tariff would cut 
across a fundamental principle of 

our common law, namely freedom 
of contract, which is explicitly 

recognised in the NF Code which 
repeatedly emphasises the desirability 

of agreement as to fees. This is a 
fundamental matter of public policy.”
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selves and their children out of their practice without 
having to rely on a spouse for financial support.

h) The whole question of tariffs fundamentally affects the 
independence of the profession, the continuation of 
which is vital for the rule of law and the separation of 
powers:
i) Referral advocates need to be sufficiently well remu-

nerated to maintain the requisite independence from 
clients and enable them to fulfil their vital role of 
representing the client’s interests whilst maintaining 
the requisite duty to the Court;

ii) Questions arise as to who would set a tariff and be 
responsible for any increases in the tariff rate. If it is 
to be a government department or government-con-
trolled entity, this raises serious questions as regards 
the independence of the profession.

All of these difficulties are avoided by the present proposed 
situation where the rate of remuneration is determined in a fair, 
flexible, and market related manner, subject to the constraints 
imposed by the NF Code.

CONCLUSION 
In conclusion, in our view, the desired transformation in respect 
of referral advocates’ costs has already been achieved in the 
detailed provisions of the NF Code of Conduct, and no further 
intervention in the form of a fixed tariff is presently necessary or 
desirable.

To the extent that a tariff is nonetheless thought to be nec-
essary or desirable in order to aid access to justice for litigants 
unable to afford the normal market related rates charged by 
referral advocates, this should be subject to a means test, as is 
common in legislation, and should be subject to an annual infla-
tion linked increase. A

GD Harpur SC 
R Singh 
H Gani 

A Lamplough
GCB Sub-Committee

Notes

1 This is an edited and updated version of the presentation, dated 12 December 

2018, taking into account possible amendments to the National Forum Code of 

Conduct by the Legal Practice Council. 

2 No Rules Board tariffs have, as yet, been published.

3 The Draft NF Code was published for comment on 21 December 2018 and 

is presently under review by the Legal Practice Council after further proposed 

amendments (none of them material for present purposes) and public comment.
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