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This is not intended to be an in depth discussion on cross-
examination, which is a topic on which books have been writ-

ten. I just want to touch on some practical aspects, based on what 
I have seen in trials and read in appeal records. 

Some cross-examiners appear uncertain of what they are try-
ing to achieve, or how to achieve it. A senior colleague told me 
once how nervous he sometimes was of cross-examination and 
especially the first question. It really does not have to be like that. 
Cross- examination should not be a cause of anguish or embar-
rassment. And it certainly should not be an area where you let 
your client down.

Let us consider the context first. You have heard in pupillage 
and practical training that advocacy is the art of persuasion. The 
advocate tries to persuade the judge to find for his client, or in a 
criminal case to find him not guilty. In the present context we are 
talking about a trial where factual findings have to be made, and 
where cross-examination is often an important tool in trying to 
persuade the court. 

 You have heard how important it is for an advocate to have 
the ear of the court. The impression that you make and the re-
lationship that you develop with the court start when you first 
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open your mouth. If the judge senses that you know what you 
are doing he is less likely to interfere and more likely to give you 
some leeway. This applies to your opening statement, your exami-
nation of witnesses, objections and closing arguments.

One of the most irritating things from a judge’s perspective 
is the leading of irrelevant evidence. And that includes irrelevant 
cross-examination. But again, if the judge senses that you know 
what you are doing he is more likely to wait for the relevance of 
the questions to become clear. So, it is important to get the basics 
right.

Let us start with the purpose of cross-examination. If the 
questioner does not understand the purpose of the questions, he 
is going to look ineffectual and get nowhere. He is likely to elicit 
objections from his opponent and interventions from the bench. 
He will get flustered and won’t be on his feet for long.

What is it that you are trying to achieve? It is all part of the 
process of persuasion. The specific object is not always the same. 
It depends on the circumstances. It may be to test the credibility 
of a witness; it may be to test the reliability of certain evidence, for 
example identification of an expert’s opinion; or you may want to 
elicit evidence that is favourable to your case.
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How does one know what questions to ask? I do not agree 
with those who say that you either have the ability to cross-ex-
amine or you don’t. Some people are better cross-examiners than 
others, but with the necessary application I think most people can 
learn to do a reasonable job. It is largely about preparation. 

You may ask, well, how does one test a witness’ credibility? 
Nowadays you have a fairly good idea what your opponent’s 
witnesses are going to say. In criminal cases you get the state-
ments in advance and in civil cases you have discovery of docu-
ments where the correspondence or reports usually have a story 
to tell. You have to be familiar with the onus of proof, not only in 
the sense of whether you need to create a reasonable doubt or a 
balance of probabilities, but also who bears the onus on the issue 
you are dealing with. You may for example not be able to dem-
onstrate that the witness has contradicted himself, but you may 
demonstrate that his evidence is inherently improbable, which is 
sometimes enough.

There are a number of things that one considers in preparing 
to test the credibility of a witness. Has he made a written state-
ment which you can compare with his evidence in court? Has he 
made an affidavit in proceedings that preceded the hearing? Is his 
evidence different from that of other witnesses? Are there contra-
dictions or improbabilities in his evidence? Is he impartial or is he 
biased in favour of the party calling him? Does he have an interest 
in the outcome of the case? Does he have a criminal record? How 
does his evidence match up with the documents in the case, such 
as correspondence and memoranda that he may have written, 
or not responded to? These matters cannot be explored properly 
without preparation.

In the case of an expert witness it is important to know how 
independent and impartial the witness is. For example, the value 
of a nutritionist’s opinion with regard to the benefits of breakfast 
cereal may be diluted if it is established that a prominent manu-
facturer of cereal is a generous sponsor of the association of nutri-
tionists.

One of the best ways to challenge the opinion of an expert is 
to establish that he had taken into account facts that have turned 

out to be incorrect or unproved, or that he had not been informed 
of all the material facts. Most experts will agree that their opinions 
are bound to the facts that they have been given. And, most im-
portantly, an expert’s opinion is often only as good as the reasons 
for the opinion. I have seen more than one expert witness become 
less impressive when pressed for the reasons for his opinion. I 
have also seen expert witnesses becoming less confident when 
they have to acknowledge that other experts have a different 
view, and that the matter is one on which opinions may fairly 
differ.

Preparing for cross-examination does not mean writing the 
questions out and reading them out in court, one after the other. 
It does mean making notes of the points that you want to cover 
with each witness, with the page numbers of documents in the 
bundle that you want to ask the witness about. You never get 
lost that way. When you have dealt with a point and you want to 
move on, it is reassuring to see in your notes that the next point 
is at page 89. Then you simply ask the witness to turn to page 89 
and if you are familiar with your bundle you will immediately see 
what the next topic is. I often made brief notes on the documents 
themselves, or highlighted the portions that I wanted to cover.

I also found it useful to number the relevant points in a docu-
ment in the bundle, and also the points in my note of the wit-
ness’ evidence. The point is sometimes contained in a lengthy 
paragraph. If you put a small number in a circle near the point 
it is easy to find it without having to read the whole paragraph. 
And when you have finished with point number 3 you go straight 
to point number 4 without having to scan the document to see 
if it contains a hidden gem. You have already done that in your 
preparation.

Something that often handicaps a cross-examiner is unfamili-
arity with the rules of evidence or the documents in the bundle. 
This puts the cross-examiner on the back foot and makes him less 
effective.

Some counsel seem to labour under the misconception that 
cross-examination is some kind of a contest with the witness. It 
can be, but not necessarily. There is an old saying that you have 
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“There is an old saying 
that you have probably 
heard, and that is that to 
cross-examine is not to 
examine crossly. I have 
found, in most cases, 
that a scalpel is more 
effective than a blunt 
instrument.”
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probably heard, and that is that to cross-examine is not to examine 
crossly. I have found, in most cases, that a scalpel is more effective 
than a blunt instrument.

When I say that cross-examination is part of the art of persua-
sion I refer of course to the judge. This is one of the fundamental 
errors that some people make. They cross-examine as if they are 
trying to persuade the witness. They seem determined to get the 
witness to concede that the cross-examiner is right. Sometimes 
that is what you want, but in most cases you don’t need that. 
What matters is what the judge thinks, not what the witness 
thinks. Sometimes a witness will give an answer that is inherently 
improbable or plainly ridiculous. If you think the judge sees it 
that way, leave it for argument and move on. There is no point 
in hammering away in the hope that the witness will agree with 
you.

Part of good advocacy is the impression that counsel makes on 
the court. An effective cross-examiner should try to come across as 

well prepared, courteous, fair and business-like. Some people look 
directly at the witness when they cross-examine. There is nothing 
wrong with this, but you don’t have to. If there is potential for 
conflict or unnecessary heat, you may prefer to look at your pa-
pers while you’re asking the question, or in any event not directly 
at the witness. Looking at your papers when you ask the question 
in a matter-of-fact tone of voice may also disguise the fact that a 
potentially dangerous question is being asked. I have seen more 
than one witness only realising half way through the answer that 
he has shot himself in the foot in an unguarded moment. 

On the other side of the scale are cross-examiners who are 
bombastic, impolite, unfair, sarcastic or contemptuous, or distort 
the evidence. The result is usually that the judge’s sympathy 
shifts to the witness. It is human nature to protect someone who 
is being bullied or treated unfairly. I am not asking you to be nice; 
I am suggesting that you behave in a way that does not alienate 
the person whom you are trying to persuade. 

On a technical level, it is often unproductive to ask long ques-
tions. I have seen counsel flounder where at the end of a long 
question the witness or the judge asks for it to be repeated. It is 
important to control the witness so that you can get from him 
what you want without him rambling on and getting away from 
the point you are pursuing. It is much easier to control a witness 
when you ask short, direct questions. 

Imagine a witness who claims to have identified your client 
when he ran past him. It may go something like this:

• Is it correct that it was raining? Yes.
• And there was a strong wind? Yes.
• You had an umbrella over your head? Yes.
• The man ran past you in the rain? Yes.

That will generally be more productive than a general enquiry 
about the weather conditions and visibility.

And it is important to know when to stop. Let us go back to 
the man in the rain. Having demonstrated the poor circumstances 
for a reliable identification counsel asks triumphantly ‘So how 
could you identify the man as the accused?’ - ‘When he passed 
me our eyes met and he greeted me.’

The next point of a technical nature relates to the asking of 
closed questions, not open ones. This is not cast in stone, and 
circumstances will dictate when it is acceptable to ask an open 
question. It depends on who the witness is, what you think of 
his credibility, what it is that you want from him and what you 
think the answer might be. Generally, however, it is better to ask 
‘Is it correct that your eye-sight is poor? Rather than ‘How good 
are your eyes?’ This is just an example and assumes that you had 
reason to believe that his eye-sight was bad.

It is sometimes said that one should never ask a question un-
less you know what the answer is going to be. This is also not cast 
in stone. It depends very much on the circumstances, such as who 
the witness is, whether you think he will probably tell the truth, 
how likely it is that the answer will be the one that you are hop-
ing for, the potential risk if it is not, and so on. 

Take the example of a child complainant who alleges that the 
accused had sex with her, and your client says the whole story is a 
fabrication. Counsel may ask the following:

• Do you know the accused as Uncle Jim? Yes.
• Was he your mother’s boyfriend until a year ago? Yes.
• Does he have a new girlfriend? Yes.
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• Did your mother tell you that Uncle Jim is a bad man? Yes, 
she said that.

• It was not easy for you to tell the court what Uncle Jim did to 
you, was it? No.

• Did your mother help you with what to say? Yes, she helped 
me.

If you had religiously stuck with the approach that you must not 
ask a question unless you know what the answer is going to be 
you would not have unearthed this valuable piece of evidence. 
And if she had said no to the last question no harm would have 
been done.

There is not only one correct way to cross-examine, just as 
there is not only one correct way to argue a case. What is impor-
tant is to know what you are trying to achieve with your ques-
tions, and to employ the correct technique. If you stumble along 
in cross-examination with long, irrelevant or unclear questions 
the chances are good that the judge or your opponent is going to 
intervene, which may put you off your stride or make you look 
incompetent. If you lose confidence because of the interruptions 
you are less likely to achieve what you could have achieved by 
using proper technique.

There are obviously different levels of cross-examination. Your 
approach may be different depending on whether you are cross-
examining a policeman who has taken a statement from your 

client and claims the bruises must have been sustained later; or a 
nun who claims she had the right of way at an intersection; or a 
professor in engineering who has an opinion as to why a struc-
ture collapsed. 

To recap. You have to know what it is that you are trying to 
achieve through cross-examination. You need to think about this 
as part of your preparation for the trial. Do you want to demon-
strate that the witness is untruthful; do you want to highlight 
probabilities or improbabilities; do you want to test the reliabil-
ity of evidence; or do you want to elicit evidence that may help 
your case.

Once you know what it is that you want to achieve, the next 
aspect is how to do it effectively. Effective cross-examiners ask 
mostly short, direct, leading questions. They don’t argue with the 
witness; they do not ask irrelevant questions; they do not try to 
elicit inadmissible evidence; they are polite and business like; they 
do not try to be funny; and when the judge wants to know the 
relevance of a question they tell him.

What I would like you to take away with you is simply this 
– you have to think about what you are trying to achieve; prepa-
ration makes your task easier; and so does a proper technique. 
You will work out for yourself what works and what does not, 
but only if you apply your mind to that, as opposed to regarding 
cross-examination as an unavoidable and unpleasant task. It really 
does not have to be that.A
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“There is not only one correct way 
to cross-examine, just as there is 
not only one correct way to argue a 
case. What is important is to know 
what you are trying to achieve 
with your questions, and to employ 
the correct technique.”


