
forum

56 Advocate April 2019

Pre-trial contact between advocates and experts is a contro-
versial subject. Certain rules are clear but too general to 

guide the advocate in practice. There are three stages at which 
interaction between counsel and an expert may occur. (i) The 
first is when the expert is being instructed. The main concern 
here are communications by the legal team suggestive of the 
conclusions they wish the expert to reach. (ii) The second stage 
is when there is a draft report that needs to be finalised. This is 
where most of the controversy has arisen. Can you produce the 
first draft, based on instructions from the expert? If the expert 
has prepared the first draft, to what extent may you suggest 
modifications? (iii) The third stage is after the expert’s report has 
been finalised and served. At this stage your interactions will 
relate mainly to readying the expert for his oral testimony. The 
danger that counsel will improperly influence the expert is di-
minished because the expert has committed himself in a served 
report. But dangers still lurk. In particular, to what extent can 
you prepare the expert for cross-examination?

There are both ethical and strategic considerations: ethical, 
because beyond a certain line your conduct is improper; strate-
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gic, because beyond a certain line your involvement may, if and 
when exposed, diminish the weight of your expert’s evidence. 
The temptations to which counsel are exposed are not the pre-
serve of the disreputable shyster. The most vulnerable counsel 
is the diligent one who believes in the justice of her client’s case 
and who wants to do everything she can for her client. The 
sloppy advocate may be happy to leave the matter entirely in 
the expert’s hands. 

The diligent advocate’s ethical dilemma is created by the ten-
sion in our adversarial system between partisan representation 
and impartial truth-seeking. The advocate is not expected to be 
impartial. She can downplay weak points and emphasise strong 
ones. She can and may have to advance arguments in which she 
does not have confidence. But the limits of what counsel can 
properly do with witnesses is conditioned by the function of 
witnesses as part of truth-seeking in the administration of jus-
tice, which must never be partisan.

I will not go into the question of the extent to which privi-
lege attaches to preparatory expert material. Generally, if you 
do not call the expert the usual witness privilege applies. Where 
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you put the expert in the box, however, you should assume that 
he may be required to produce all preparatory materials, includ-
ing his instructions, draft reports and communications with the 
legal team. 

At a high level, the duties of lay and expert witness are the 
same, as are your corresponding duties as counsel. All witnesses 
must tell the whole truth. This means that they must say only 
what they know to be true and must not omit anything which, 
if left unsaid, would cause their evidence to be misleading. Al-
though the expert’s function is to assist the court, so too is it the 
lay witness’. All witnesses, by telling the whole truth, assist the 
court to administer justice.

Counsel’s corresponding fundamental duties are these: 
(i) Make sure that your witness understands his obligation to 
tell the whole truth. (ii) Do not interfere with your witness’ duty 
to speak the truth by telling or suggesting to the witness what 
to say (ie don’t “coach” the witness). (iii) Don’t become party 
to placing false evidence before the court. You do not have to 
believe your witness but you may not allow evidence to be led 
which you know to be false. If this happens unwittingly, you 
must correct it.

It is often said that expert evidence differs from lay evidence 
because it involves the expression of opinions and opinions 
cannot be true or false. Both elements of this proposition are 
suspect: (i) A great deal of expert evidence involves matters of 
expert fact rather than expert opinion. (ii) A witness can indeed 
commit perjury by expressing something as his opinion when it 
is not. An expert perjures himself by expressing as his opinion 
that which is merely in his mind a plausible argument.

For various inter-related reasons, compliance with these 
general duties present unique difficulties in the case of expert 
witnesses: (i) The expert has expertise which the court lacks. 
The court is thus more dependent on the expert than on the 
lay witness. (ii) The expert usually enters the witness box with 
an aura of respectability conferred by his profession. This may 
cause the judge to assume that he can trust the witness. Laddie J 
expressed this colourfully in Cala Homes1:

The judge is not a rustic who has chosen to play a game of Three 
Card Trick. He is not fair game. Nor is the truth. That some wit-
nesses of fact, driven by a desire to achieve a particular outcome 
to the litigation, feel it necessary to sacrifice truth in pursuit 
of victory is a fact of life. The court tries to discover it when it 
happens. But in the case of expert witnesses the court is likely to 
lower its guard. Of course the court will be aware that a party is 
likely to choose as its expert someone whose view is most sym-
pathetic to its position. Subject to that caveat, the court is likely 
to assume that the expert witness is more interested in being 
honest and right than in ensuring that one side or another wins. 
An expert should not consider that it is his job to stand shoulder-
to-shoulder through thick and thin with the side which is pay-
ing his bill.

(iii) An expert engages in intellectual reasoning to arrive at 
an opinion. Intellectual reasoning is at the heart of argument 
(which is the advocate’s duty) and of sound opinions (which is 
the expert’s). Expert opinion is thus more vulnerable than lay 
evidence to conscious or subconscious bias which causes parti-
san argument to masquerade as independent opinion. (iv) Be-
cause the good advocate is skilled at intellectual reasoning, she 
is well placed to influence the expert’s reasoning. (v) This vul-
nerability is exacerbated by the fact that an expert is usually paid 
and may wish to cultivate or maintain a practice as an expert 
witness. There is a widely acknowledged tendency, conscious 
or subliminal, for the expert to give the evidence which suits the 
party engaging him. 

England has, or used to have, a tradition in which barristers 
had relatively little to do with witnesses, lay or expert, before 
they entered the witness box. The “hands-off” approach to ex-
perts is usually supported with reference to what Lord Wilber-
force said in Whitehouse v Jordan:2

While some degree of consultation between experts and legal 
advisers is entirely proper, it is necessary that expert evidence 
presented to the court should be, and should be seen to be, the 
independent product of the expert, uninfluenced as to form or 

“At a high level, the 
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content by the exigencies of litigation. To the extent that it is not, 
the evidence is likely to be not only incorrect but self-defeating.

Lord Wilberforce’s statement is the foundation of the first of 
seven important points which Creswell J made in the Ikarian 
Reefer case3 regarding the duties and responsibilities of expert 
witnesses. Ikarian Reefer has been approved in most Common-
wealth jurisdictions, including ours.4  

In Whitehouse, an obstetrics case, two eminent professors 
prepared a joint report and testified for the plaintiff. Lord 
Wilberforce’s observation followed on Lord Denning MR’s more 
trenchant statements in the Court of Appeal.5 He expressed one 
of his reasons for rejecting their evidence thus: 

In the first place, their joint report suffers to my mind from 
the way it was prepared. It was the result of long conferences 
between the two professors and counsel in London and it was 
actually ‘settled’ by counsel. In short, it wears the colour of spe-
cial pleading rather than an impartial report. Whenever counsel 
‘settle’ a document, we know how it goes. ‘We had better put 
this in’, ‘We had better leave this out’, and so forth. A striking 
instance is the way in which Professor Tizard’s report was ‘doc-
tored’. The lawyers blacked out a couple of lines in which he 
agreed with Professor Strang that there was no negligence.

Lord Denning returned to this theme in Kelly v London Transport 
Executive.6 It emerged that a doctor’s report submitted to court 
differed from an earlier one which had in turn made reference to 
previous medical reports and that this had occurred after consul-

tation with and at the suggestion of counsel. Denning MR said 
that it was quite plain that the expert’s report should not have 
been changed at counsel’s request. Lawyers should not “settle” 
the evidence of medical experts as they had done in Whitehouse.

Lord Denning’s severe view may not accurately reflect cur-
rent thinking in England. In Cox v The Secretary of State for Health7 
the plaintiff ’s expert had not initially criticised the defendant’s 
doctor for failing to attempt a vaginal breech extraction. He testi-
fied that he later concluded that it was not unreasonable to allege 
that breech extraction was an option which the treating doctor 
could have taken. He testified that he had probably revisited this 
issue after a conference with counsel and was “persuaded after 
some time” that this could be alleged as a ground of negligence. 
He later clarified this: “When I say persuaded, I don’t mean 
someone pinned me against a wall, I mean that over a period 
of time I was persuaded, I persuaded myself, I came to the view 
that it was not unreasonable to consider vaginal breech extrac-
tion”.

I expect that in 1982 this would have caused Lord Denning to 
have discounted the expert’s evidence entirely. This was not Jus-
tice Garnham’s view in 2016. The judge said he was “somewhat 
troubled” by the doctor’s evidence but accepted that there was 
no impropriety on the part of the legal team or the doctor:

I accept that it is perfectly proper for legal representatives to 
discuss with expert witnesses the contents of their reports. It 
is proper for a legal team to invite an expert to consider the 
evidence that has arisen and to reflect on the effect of that on 
his opinion. There is nothing to suggest anything beyond that 
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was done here… On balance, I am satisfied that Mr Clements’ 
evidence on this topic stayed the right side of the line of what 
is acceptable… However the extent to which he saw himself as 
concerned with the conduct of litigation has led me to consider 
his evidence on this topic with particular care…

I am not sure that counsel remained on the right side of the line. 
Anyway, counsel’s involvement caused the expert’s testimony to 
be more critically examined, which is a relevant strategic consid-
eration.

An important development since Lord Denning’s time is the 
introduction of amplified rules governing the presentation of 
expert evidence. South Africa has lagged behind; our rule 36(9) 
is rudimentary by comparison. However, the duties of experts 
as they have been codified in the rules of other Commonwealth 
countries accord with judicial statements in this country. 

It is now widely accepted that lawyers may properly, indeed 
should, be involved in consulting with experts to ensure that 
their reports meet the requirements of the amplified rules. In 
Medimmune Ltd v Novartis Pharmaceuticals8 Arnold J said that 
it is the responsibility of the lawyers to ensure that the expert 
is properly instructed. A cardinal aspect of proper instruction 
is to ensure that the expert is put in a position to express an 
independent and impartial opinion. The degree of consulta-
tion depends on the nature of the litigation. Arnold J thought 
that expert witnesses in patent actions required a “high level of 
instruction”. Even if the experts are experienced authors, they 
need help from the lawyers in drafting their reports. In practice, 
he said, most expert reports in patent cases are drafted by the 
lawyers on the basis of instructions from the expert. The judge 
realised that this might entail a risk of loss of objectivity on the 
expert’s part:

It is therefore crucial that the lawyers involved should keep the 
expert’s need to remain objective at the forefront of their minds 
at all times. If they cause or allow the expert to lose his objectiv-
ity, they are doing both the expert and their client a disservice. 
They are doing the expert a disservice because he may be subject 
to criticism during cross-examination and in the court’s judg-

ment …. They are doing the client a disservice because partisan 
expert evidence is almost always exposed as such in cross-exam-
ination, which is likely to reduce, if not eliminate, the value of 
the evidence to the client’s case.

In similar vein, the Court of Appeal in Vernon v Bosley9 said that 
expert evidence ceases to be useful, and may be counter-produc-
tive, if not marshalled by reference to the issues in the case and 
kept within those limits. Identifying those limits is the primary 
responsibility of counsel.

In Morgan Grenfell10 a trial judge had referred disapprovingly 
to the imperfect English of an Italian expert. On appeal the court 
disagreed, observing that expert witnesses should be encouraged 
to express themselves in their own words, “uninfluenced as to 
form or content by the exigencies of litigation”. The rehearsing of 
witnesses on their manner of expression or the substance of their 
evidence “is and must remain anathema in the English system”. 
The “desire to present as strong and attractive a case as possible” 
too often leads to “carefully crafted” statements.

The extreme hands-off approach was adopted by a Canadian 
trial judge in a case which led to the 2015 appeal of Moore v Ge-
tahun.11 When it emerged that the final report of an expert had 
been produced following a conference call with counsel lasting 
an hour and a half, the trial judge insisted on receiving a file of 
draft reports and communications with the legal team. She re-
garded the discussion with counsel as improper and as a breach 
of the expert’s duty of impartiality. The appeal court found, 
however, that the changes made to the expert’s report had been 
minor editorial and stylistic modifications to enhance clarity. 
While some judges had expressed concern that the impartiality 
of expert evidence might be tainted by discussions with counsel, 
the appeal court considered that the independence and objec-
tivity of expert witnesses was fostered in various ways: (i) The 
ethical standards of the legal profession forbid counsel to engage 
in practices likely to interfere with the expert’s independence 
and objectivity. (ii) The ethical standards of most professions 
place on them a duty to be independent and impartial when 
giving expert evidence. (iii) The adversarial process, particularly 

“The adversarial process, 
particularly cross-
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cross-examination, is an effective tool to deal with cases where 
there is apparent substance to the suggestion that counsel im-
properly influenced an expert. Litigation privilege cannot be 
used to shield such conduct. Where a party can show reasonable 
grounds for suspecting improper influence, the court can order 
disclosure of draft reports and communications but this should 
not be the norm.

An Australian judge recently said in Hudspeth v Scholastic 
Cleaning and Consultancy12 that counsel should not “settle” an 
expert’s report but this begs the question as to what is meant by 
“settling”. The better view is the one expressed by the Federal 
Court of Australia in Harrington-Smith v Western Australia.13 The 
court was frustrated that in most of the expert reports little at-
tempt had been made “to address in a systematic way the re-
quirements for the admissibility of evidence of expert opinion”. 
In defence of their experts, counsel argued that this would mean 
getting involved in the writing of reports in a way which would 
attract disapproval. Lindgren J disagreed (paras 19, 25 and 27, 
emphasis in the original):

Lawyers should be involved in the writing of reports by experts: 
not, of course, in relation to the substance of the reports (in 
particular, in arriving at the opinions to be expressed); but in 
relation to their form, in order to ensure that the legal tests of 
admissibility are addressed…

Unfortunately, however, in the case of many of the present 
reports, it is difficult to avoid the impression that no attempt at 
all has been made to address the criteria of admissibility of ex-

pert opinion evidence... Such a course may have been followed 
because of a commendable desire to avoid any possibility of sug-
gestion of improper influence on the author. But I suggest that 
the distinction between permissible guidance as to form and as 
to the [admissibility] requirements of [the legislation] on the one 
hand, and impermissible influence as to the content of a report 
on the other hand, is not too difficult to observe.

The judge did say, however, that where a litigant intends calling 
several experts in the same discipline it is undesirable for the 
legal team and those experts to hold a joint conference because 
“the essential independence of the witnesses is compromised”; 
the evidence is in danger of “becoming a team presentation”.14

A similar undesirable practice featured in Phosphate Coopera-
tive v Shears,15 which concerned an expert report by an account-
ant regarding a scheme of arrangement between a company and 
its shareholders. The report was the final version of a document 
which had gone through numerous drafts in consultations at 
which were present not only the lawyers but also officers of the 
company and other partisan advisors. The court found that the 
expert had been influenced to change his opinion by the compa-
ny and its advisors. The guiding principle, Brooking J said, was 
that care had to be taken “to avoid any communication which 
may undermine, or appear to undermine, the independence of 
the expert”. What had happened in the case before him almost 
served as “a model of what ought not to be done”.

In Boland v Yates Property Corporation,16 where expert valu-
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ation evidence was in issue, Cullinan J in the High Court of 
Australia thought that Lord Denning’s remarks in Kelly went too 
far and were not in accordance with Lord Wilberforce’s more 
moderate dictum (para 278-279):

I do not doubt that counsel and solicitors have a proper role to 
perform in advising or suggesting, not only which legal prin-
ciples apply, but also that a different form of expression might 
appropriately or more accurately state the propositions that the 
expert would advance, and which particular method of valua-
tion might be more likely to appeal to a tribunal or court, so long 
as no attempt is made to invite the expert to distort or misstate 
facts or give other than honest opinions.

In the United States the federal rules of civil procedure require 
that the expert should “prepare” and sign his expert report. 
Extensive involvement by lawyers in the drafting of the report 
may lead to a conclusion that it was not “prepared” by the ex-
pert. Where the rule is violated, the court may, depending on 
the extent of the breach, preclude the expert from testifying 
or order the discovery of more extensive preparatory material 
than would otherwise be compelled. The extreme case is that of 
“ghost writing” where the lawyer prepares a draft report for the 
expert and asks him to sign it if he agrees.17 Counsel may assist 
in finalising reports but do not have license to change the opin-
ions of expert witnesses. Changes must be confined to “what 
the expert himself has freely authorized and adopted as his own 
and not merely for appeasement or because of intimidation or 
some undue influence by the party or counsel who has retained 
him”.18 And an expert who can be shown to have adopted the 
attorney’s opinion as his own “stands less tall before the jury 
than an expert who has engaged in painstaking inquiry and 
analysis before arriving at an opinion”.19

The first phase – instructing the expert
So where does this leave us? In the first phase, the involvement 
of lawyers is essential to ensure that the expert understands his 
task. If you are briefed in the first phase, you can and should 
discuss the following: Explain to the expert his duty to provide 
honest and impartial assistance to the court. His function is not 
to put up the best argument for your client but to give his genu-
ine opinion.

• Identify the issues on which his opinion is required. The 
expert must understand that the issues are determined by 
the pleadings. He must not address extraneous matters.

• Tell the expert that he should set out his qualifications 
and expertise without undue modesty and confine him-
self to matters within his expertise.

• Communicate the facts which the expert should assume 
for purposes of his opinion. It is generally desirable that 
this be done in writing. 

• Guide the expert as to the form of the report. It should 
clearly record the assumed facts, the expert’s process of 
reasoning, and his conclusions on the issues. If the expert 
considers that there are evidential gaps affecting the 
substance of his opinions, these must be identified in the 
report. He must fairly record any considerations adverse 
to his conclusions.

• Emphasise that the expert report should be accessible. He 
should write his report in a way non-experts will under-

stand. And the report will be more user-friendly if divided 
into short numbered paragraphs to facilitate referencing.

• Finally, ask the expert to prepare his report in draft form 
so that it can be reviewed by the legal team. It is undesir-
able, strategically, that there should be a succession of 
signed reports.

It is undesirable to engage with the expert on the merits of the 
expert evidence and to canvass possible opinions he might ex-
press. Ethically, this is objectionable because the expert has not 
yet had the freedom, in his own time and free from pressure, to 
reach his own independent views. If you start debating the mer-
its at this early stage, you will be planting your own thoughts in 
his mind and potentially corrupting his independence. Strate-
gically, it is undesirable because it is unnecessary. The expert’s 
independent conclusions might accord with the ones you would 
like him to reach. If they don’t, within limits there will be later 
opportunity to discuss them.

“It is undesirable to engage with the 
expert on the merits of the expert 
evidence and to canvass possible 
opinions he might express. Ethically, this 
is objectionable because the expert has 
not yet had the freedom, in his own time 
and free from pressure, to reach his own 
independent views.“
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The second phase - finalising the draft report
May counsel draft the report? In this scenario, there would, fol-
lowing the instructing of the witness, be a further conference at 
which he explains his reasoning and conclusions. It is usual for 
lawyers to draft lay witness statements because such witnesses 
usually have neither the desire nor the ability to write their own. 
But we all know that when lawyers are involved in drafting 
documents for submission to court there is a tendency to gild 
the lily. The partisan lawyer is not the best person to reduce a 
witness’ version to fair written form in accordance with neutral 
truth-seeking. There is too much temptation to shape the docu-
ment in accordance with the “exigencies of litigation”.

Most experts can write adequately and are paid for their 
services. Expert evidence is uniquely susceptible to corrupting 
influence from lawyers. And if the report is drafted by counsel, 
there is the danger that a busy expert will adopt it without suf-
ficient care. Although it may not be unethical for a lawyer to 
produce the first draft, the temptations on both sides are such as 
to make it in general an undesirable practice. 

Under the procedure laid down in our rule 36(9)(b) it is not 
necessary to serve a report signed by the expert. What has to 
be served is a notice summarising the expert’s opinions and 
reasons. This rule may have been formulated at a time when 
experts did not customarily produce reports before the trial. 
Where the expert has produced a report, modern practice is to 
annex it as compliance with rule 36(9)(b). If a notice is instead 
prepared by the legal team, it would have to fairly reflect the 
expert’s written report or his oral instructions.   

On the assumption that the expert has prepared the first 
draft, it is not only permissible but desirable that you should 
consult with him before it is finalised. The matters on which 
your involvement should be uncontentious include the follow-
ing: (i) You can’t discharge your duty to your client without 
properly understanding the expert evidence. So you may need 
things explained. If you don’t understand the draft, the chances 
are that the expert has not complied with his instructions to set 
out clearly his assumptions and reasoning and to make techni-
cal matters understandable. (ii) Even if you understand the 
draft, you may consider that it is deficient because it omits an 
issue he was asked to address or does not adequately explain 
the assumptions and reasoning. (iii) There may be ambiguities 
or contradictions which require elucidation. (iv) There may be 
irrelevant material or inappropriate language. 

If there is a question of substance which the expert has failed 
to address, it is best, as in the first phase, to avoid debating it. 
The expert should rather be asked to amplify his report in his 
own time.

If the deficiencies in the report are matters of form, there is 
no objection to your assisting the expert to remedy them. You 
must take care that your suggestions don’t alter the substance of 
the report by strengthening favourable matters or diluting or ex-
cising adverse matters. Your efforts should be directed solely at 
making the expert’s existing reasoning and conclusions clearer.  

If what the expert says is reasonably clear and accessible, 
don’t interfere with it just because you find it inelegant. The 
expert should speak with his own voice. The introduction of 
legalese and rhetoric will not impress the judge and can embar-
rass the expert in cross-examination. 

The most difficult questions arise when the draft contains 

conclusions which are adverse or more diffident than you 
would like. To what extent can you debate these matters and 
how should you go about it? All the cases emphasise that you 
must do nothing to corrupt the independence and impartiality 
of the expert. The final report must not be shaped by the “exi-
gencies of litigation” – meaning, in plain language, by the result 
you and your client wish to achieve.

In New South Wales, a bar rule prohibits a barrister from 
suggesting to a witness the content of the evidence he should 
give. A further rule states that a barrister does not breach the 
first rule by “questioning and testing” the version of evidence to 
be given, including drawing the witness’ attention to inconsist-
encies or other difficulties with the evidence, provided counsel 
does not coach or encourage the witness to give evidence differ-
ent from that which the witness believes to be true. This is a fair 
statement of the ethical position in this country and applies in 
principle to expert witnesses. However, because of the suscepti-
bility of expert evidence to corruption by suggestive discussions 
in conference, the permissible “questioning and testing” calls for 
caution.

Advocate and expert



forum

63Advocate April 2019

An Australian barrister, Hugh Stowe, has suggested20 that 
lawyers are entitled to test rigorously any unfavourable opinion 
contained in a draft and to do so in a manner which may lead to 
modification of the unfavourable opinion. There may be good 
grounds for the expert to change his mind. If counsel were not 
permitted to test the draft on its substance, the client would 
either have to go to court with weaker expert evidence than the 
case justifies or shop around for another expert. 

Because, however, of the ethical concerns Mr Stowe recom-
mends that your testing of the expert proceed by way of open 
rather than closed questions. Open questions are the non-
leading questions appropriate when leading a witness in chief. 
Closed questions are the kind you try to use as much as possible 
in cross-examination. So Mr Stowe’s advice is in essence that it 
is improper in conference to cross-examine your expert about 
his conclusions. Open questions start with words like “where?”, 
“why?”, “what?” and “who?”. So you can ask your expert, “Why 
do you say X?”, “What is the reasoning which underlies X?”, 
“How is X reconciled with Y?”. A closed question, the kind that 
would tend to corrupt an expert’s independence, would be, 

“Surely X isn’t right?”, “There’s no reasoning to support X, is 
there?”, “X is totally incompatible with Y, not so?”. 

This form of open questioning may involve inviting the 
expert to consider a proposition inconsistent with his draft. 
Mr Stowe suggests that, for strategic if not ethical reasons, you 
should first attempt, through more general open questions, to 
see whether the witness will not come up with the proposition 
himself. If he does not, the proposition should be placed before 
the expert in a non-leading fashion: “An alternative proposition 
to X is Y. Why is Y wrong?”. 

Mr Stowe recommends that before you engage in this sort 
of questioning, you should emphatically remind the expert of 
his duty of independence and impartiality. Mr Stowe identifies, 
as factors relevant in assessing whether counsel is unduly pres-
surising the expert, the extent to which you: (i) put questions 
in a leading (closed) way; (ii) repeat questions; (iii) personally 
advocate the merits of a proposition; (iv) highlight the strategic 
importance of the proposition for the case; (v) argue with the 
expert as distinct from testing him. Also relevant is the rela-
tive stature of the expert and the barrister which may affect the 
power dynamic between them.

If the testing of the draft report causes the expert to reconsid-
er his views, he should be invited to reflect on them and redraft 
the report. It is particularly undesirable that counsel should re-
draft a report along lines emerging from counsel’s own testing. 

The third phase - witness preparation
There is no objection to your giving the expert the usual advice 
about the way to give evidence but your advice should be di-
rected at ensuring that the expert’s true opinions and reasoning 
emerge. It is obviously fine to tell him to listen carefully to ques-
tions, to answer only the questions asked, to say if he doesn’t 
understand, to ask for a question to be repeated if he hasn’t fol-
lowed it. It would be wrong to tell your expert to express all his 
opinions confidently and decisively. It is acceptable to tell him to 
express his views as confidently and decisively as his personal 
opinion permits and to avoid equivocal answers where his per-
sonal opinion allows him to be more definite.

Is it permissible to prepare your expert through mock cross-
examination?  Mr Stowe marshals arguments for and against the 
practice and regards it as a “finely balanced and controversial 
question”. He says that on balance such an exercise should be 
regarded as ethically permissible subject to certain parameters 
such as exhorting the expert to abide by the expert’s code, re-
fraining from suggesting the substance of any answer to be 
given in cross-examination, and engaging in only limited repeti-
tion of questions. 

“If the testing of the draft report causes 
the expert to reconsider his views, he 
should be invited to reflect on them 
and redraft the report. It is particularly 
undesirable that counsel should redraft 
a report along lines emerging from 
counsel’s own testing.”
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Here I part company from Mr Stowe. The practice is undesir-
able, ethically and strategically. If the expert stands up well to 
mock cross-examination, the exercise is revealed as having been 
unnecessary. If he does not stand up well, difficulties inevitably 
arise. What if he ends up making a concession contrary to his 
report? What do you do with it? The temptation will be great for 
you to discuss how the concession can be avoided. You may not 
be able to repair the damage without effectively putting words 
into his mouth. If, on the other hand, you refrain from discuss-
ing the concession, you have the dilemma that the expert’s 
report no longer accords with his revised opinion so you may 
have to invite him in chief to correct the report. All of this might 
occur in circumstances where, had the evidence and cross-ex-
amination unfolded in the ordinary course in court, the witness 
would not have made the concession.

Strategically, one is usually able to prepare the expert for 
cross-examination by directing him to points raised by the op-
posing expert: “What do you say in response to Mr Smith’s point 
Y?”, “Why is you point X to be preferred to Y?” You want to be 
sure that your expert has thought about the points that will be 
raised with him in cross-examination. You should not be sug-
gesting to him what his answers should be.  

In conclusion, there are no bright lines. Some practitioners 
may think that I have counselled a path which is too liberal or 
too restrictive. Hopefully, however, my views will give you food 
for thought in an area of practice in which the young advocate 
seldom receives instruction.  I have said that there may be cir-
cumstances in which your contribution to the expert’s evidence 
may cease to be privileged. Consider, as you work with the expert, 
how you would feel if all your interactions were one day to be 
scrutinised by the judge and your opponent. Would you still be 
able to hold your head high? If not, you are probably crossing the 
ethical line and certainly impairing your expert’s credibility. A
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Advocate and expert

“If the expert 
stands up well 
to mock cross-

examination, 
the exercise 

is revealed as 
having been 

unnecessary. If he 
does not stand up 

well, difficulties 
inevitably arise.”


