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LAW
MATTERS

By Franny Rabkin

THE LIMITS OF LAW
So it looks like the forthcoming amendment to section 25 of 

the Constitution is happening. The first amendment to our 
Bill of Rights. It is a big deal. As a constitutionalist, I believe we 
should be slow to amend the Bill of Rights. Such amendments 
are supposed to reflect real and important shifts in what we 
think is important as a society – like the First Amendment in the 
USA. 

I always had an inkling that our first Bill of Rights 
amendment would be to section 25. But, in my naivety, I saw 
it going down this way: Section 25 was one of the heavily 
negotiated clauses during the constitutional negotiations and it 
was one that could, potentially, have been a stumbling block to 
radical economic change. 

It could have been, if radical economic change had been the 
order of the day. 

I thought that, in order for the liberation movement to realise 
its founding mission, it may have become necessary to roll back 
on the compromises it made on private property at the moment 
of transition.

But then again, I also thought that, actually, the wording 
of section 25 was potentially fairly radical. There is no positive 

guarantee of private property in the hands of individuals, the 
guarantee is that one may not be arbitrarily deprived of it. 
Section 25 as it now stands allows for expropriation and not just 
of land, but of property more broadly. Section 25 also has the 
kind of flexibility around compensation that could have allowed 
for real wealth redistribution. In my mind, if anything was going 
to be a stumbling block, it was more likely to be a conservative 
judiciary. 

That’s how I saw it playing out.
But shem, our judges never really even got a look-in. Judges 

can only decide cases that come before them and the cases did 
not come. The power to expropriate lies in the hands of the state 
and our state was just not doing it. 

And so the section we are busy amending now is one of the 
sections of the Bill of Rights whose radical potential has not even 
really been tested. 

Having said that, I’m not against an amendment. And now 
that we have decided we are amending, how we do it is crucial.

But an amendment will not, in itself, mean land 
redistribution unless the governments that we elect in the future 
are serious about it. 
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It is important to remember the limitations of laws and law-
making.

 In our desperation to deal with the scourge of violent crime, 
we amend our bail and parole laws and our minimum sentence 
regime. It hasn’t worked because it is not the laws that are 
broken – it is the criminal justice system; it is the police officers 
who cannot read, who are corrupt, and who are traumatised. 
It is the overburdened prosecutors and magistrates and public 
defenders. It is our broken and traumatised society that creates 
these criminals in the first place. 

Laws on their own can never fix these problems.
As I write, I have the spent the last three weeks at the 

Mokgoro Enquiry – the enquiry under the National Prosecuting 
Authority Act looking into whether Deputy National Director of 
Public Prosecutions, Nomgcobo Jiba, and head of the Specialised 
Commercial Crime unit, Lawrence Mrwebi, are fit for office. 

The allegations that have been coming out have been 
extraordinary and depressing. I have been wondering whether 
there is a problem with the legal framework at the NPA. 

The Constitution refers to Directors of Public Prosecutions at 
provincial levels and the National Director. The Act then allows 
for four Deputy National Directors but does not say what each 
of their functions is; what they do occurs via delegations from 
the NDPP. And then there are the Special Directors. One of the 
things they’ve all been fighting about is who reports to whom 
and who gets to decide things. There needs to be clarity and little 
room for manoeuvre on those issues and legislative certainty 
may be the best way to do it. 

Then there has long been a debate about the institutional 
independence of the NPA and whether the legislation that 
governs it puts in place enough safeguards. I have also heard 

people argue that the leaders of the NPA – the National Director, 
his or her four deputies and the Special Directors should not 
be appointed by the president, but by something like a Judicial 
Service Commission. 

I once had an argument with former NDPP Menzi Simelane 
about the importance of institutional safeguards. He said to 
me – I hope I am remembering our interview properly – that 
you can put in as many of these as you want. But once you had 
prosecutorial discretion (which we both agreed was absolutely 
necessary), then at the end of the day it would come down to 
individual prosecutors and their integrity, he said. I said that 
the importance of institutional safeguards is that they support 
and enable those who want to act with integrity. I still believe 
this.

But I’ve been going back to what Simelane said. It has 
become clear that relationships at the top levels of the NPA are 
hopelessly broken. I have been wondering what this means as 
one goes down the ranks. My feeling is that, probably, there 
are many people within that organisation who want to do 
the right thing and who would, in normal circumstances, do 
the right thing. But their whole life has been in prosecution 
and they have families to feed. Where the pressure gets too 
much to do wrong, they may yield. Then there may be those 
who would tend to do the wrong thing, but if doing wrong 
would have consequences, they would stick to the straight and 
narrow. 

That’s why institutional safeguards and legislative clarity 
are important. But from what I have seen, I feel other things – 
less tangible – are equally important. Things like the culture at 
the organisation and the leadership. Things that laws cannot 
change. A


