A HAVEN FOR THE STOUT-BONED?

Which arbitrations should be left alone?

by Frank Snyckers SC, Johannesburg Bar

“Once the parties have bound themselves by contract to take
their dispute to arbitration, it is anomalous that the courts
should exercise a dispensing power over such a contract that
they do not exercise over contracts in general.”
R. H. Christie “Arbitration: Party Autonomy or Curial
Intervention III: Domestic Arbitrations” 111 (1994)
South African Law Journal 555

“[O]ur law allows stout-boned businesspeople, dealing at arm’s
length with each other in pursuit of big profits, to make deals
like this.”
Cameron ] (dissenting) in Paulsen & Another v 777 Slip-Knot
Investments (Pty) Ltd 2015 (3) SA 479 (CC), para [139]
(not in the context of arbitrations)

“[No] agreement of parties can oust the courts of law of jurisdic-
tion....”
Scott v Avery (1856) 5 HLC 811 at 823

“The effect of a submission to arbitration is not to oust the jurisdiction
of the Court, but merely to delay it and the Court has a discretion to
refuse a reference to arbitration.”

Rhodesia Railways Ltd v Mackintosh 1932 AD 359

16  Advocate August 2019

“So it will often be contrary to public policy for a court to enforce
an arbitral award that is at odds with a statutory prohibition.
But it will not always be so. The force of the prohibition must be
weighed against the important goals of private arbitration that
this court has recognised.”
Majority Judgment in Cool Ideas 1186 CC v Hubbard 2014 (4)
SA 474 (CC) paras [56] and [57]

“Now our understanding of good cause must embrace an en-
quiry into whether the arbitration agreement, if implemented,
would unjustifiably diminish or limit protections afforded by the
Constitution.”
Moseneke DCJ in De Lange v Methodist Church 2016 (2)
SA 1 (CC), para [37]

“It is not against public policy to agree to the finality of an extra-
curial decision on a legal issue especially where the review
rights contained in s33 remain available, enabling the courts to
retain control over the fairness of the proceedings.”
Harms JA in Telcordia Technologies Inc v Telkom SA Ltd 2007 (3)
SA 266 (SCA) para [154]
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“First, in my view, s34 of the Constitution does not apply to
private arbitration although I do hold that it is an implied term
of every arbitration agreement that it be procedurally fair...

The arbitration agreement should thus be interpreted, unless
its terms suggest otherwise, on the basis that the parties intend-
ed the arbitration proceedings to be conducted fairly. Indeed,
it may well be that an arbitration agreement that provided ex-
pressly for a procedure that is unfair will be contra bonos mores.”

O’Regan ADC]J for the majority in Lufuno Mphaphuli &
Associates (Pty) Ltd v Andrews & Another 2009 (4)
SA 529 (CC), paras [188] and [221]

“The parties to consensual arbitration mutually consent to the
arbitration agreement and in doing so define for themselves out
of their own free will what is fair.”
Peter Ramsden The Law of Arbitration: South African and
International Arbitration Juta (2009), 17

“What is the Court to do about this drollery?”
Wallis JA in Palabora Copper (Pty) Ltd v Motlokwa Transport &
Construction (Pty) Ltd 2018 (5) SA 462 (SCA) para 39,
citing Holmes ] in Dreyer v Naidoo 1958 (2) SA 628 (N) at 629A

We are both stout-boned' corporate giants. We have a dis-
pute. For various reasons, we end up deciding it is undesir-
able to go to court to obtain a judgment one way or another. So
we settle our dispute. We solemnly covenant that I will pay you
R150m and that neither party has any further claims against the
other. I then have second thoughts. You go to court to enforce our
settlement agreement. I say the agreement violates my right to
have our dispute determined by a fair and impartial court or tri-
bunal. You laugh. The court agrees with you. This must be right.

Now, let us suppose we make my obligation to pay the set-
tlement amount subject to a condition. The condition relates
to an assumption of fact inherent to our dispute — whether a
certain algorithm applies one way or another. How to determine
if this is so? We designate an expert and bind ourselves to her
determination. We say she is not to be an arbitrator. We say we
are not to trouble her with lawyers, evidence and argument,
despite the intricacies of the application of the algorithm. We say
she must do exactly as she pleases, as we trust her fully. Again,

I have second thoughts afterwards. I say my right to access to a
fair adjudicative process has been violated. You laugh. The court
agrees with you. This must be right.

Now, let’s suppose we make my obligation to pay subject to a
different condition — that an arbitrator decide I must pay. Now, if I
am disappointed, I may decline to pay if I can persuade the court
that the arbitrator decided a point not expressly pleaded,* or got
muddled in how decided issues related to issues still to be proved
and who needed to prove what, so that my right to present my
case properly was undone,’ or that the arbitrator could in fact not
have ordered me to pay because I had a defence available on a
statutory provision to the effect that I did not have to pay.* You
say but we agreed you would pay if the arbitrator decided thus. I
say yes, but such a condition to my undertaking to pay gave me
ways to avoid paying that another condition would not. You say
that's weird. I say that’s law. The court agrees with me.

Let us now suppose I lose, but after the disappointing award
and before I decide to go to court, you and I sign an agreement
in which I agree I won’t challenge the award. I then have second
thoughts. I go to court. I say we could not competently oust the
court’s review powers. You say but I expressly perempted my
right to review. The court agrees with you. This must be right.

Now let’s say our agreement not to review precedes the
award. Before we enter the arbitration chamber, we sign an
agreement that neither party could under any circumstances
challenge any award whether by review or appeal or otherwise.
I'lose. I go to court. I argue that we could not competently oust
the court’s review powers. You say this is unconscionable. I
laugh. The court agrees with me. Is this right?

As I am able competently to decline to exercise my rights
under s34, and instead to agree to settle my dispute with you,
and have this election enforced against me, I am able by per-
emption to forego my right to review an arbitration award, and
have this election enforced against me. I am also able to decline
to utilise my right to audi alteram partem and then to have this
election enforced against me.® We struggle, however, as stout-
boned litigants, to have these kinds of decisions and elections
embodied upfront in an enforceable agreement that will govern
how our dispute will be resolved. We are not entitled to oust the
review jurisdiction of the courts if we choose arbitration. We are
not entitled to agree to a procedure that is unfair.
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