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“Once the parties have bound themselves by contract to take 
their dispute to arbitration, it is anomalous that the courts 
should exercise a dispensing power over such a contract that 
they do not exercise over contracts in general.”

R. H. Christie “Arbitration: Party Autonomy or Curial 
 Intervention III: Domestic Arbitrations” 111 (1994)  

South African Law Journal 555

“[O]ur law allows stout-boned businesspeople, dealing at arm’s 
length with each other in pursuit of big profits, to make deals 
like this.”

Cameron J (dissenting) in Paulsen & Another v 777 Slip-Knot 
Investments (Pty) Ltd 2015 (3) SA 479 (CC), para [139] 

(not in the context of arbitrations)

“[No] agreement of parties can oust the courts of law of jurisdic-
tion….” 

Scott v Avery (1856) 5 HLC 811 at 823

“The effect of a submission to arbitration is not to oust the jurisdiction 
of the Court, but merely to delay it and the Court has a discretion to 
refuse a reference to arbitration.”

Rhodesia Railways Ltd v Mackintosh 1932 AD 359

“So it will often be contrary to public policy for a court to enforce 
an arbitral award that is at odds with a statutory prohibition. 
But it will not always be so. The force of the prohibition must be 
weighed against the important goals of private arbitration that 
this court has recognised.”

Majority Judgment in Cool Ideas 1186 CC v Hubbard 2014 (4) 
SA 474 (CC) paras [56] and [57]

“Now our understanding of good cause must embrace an en-
quiry into whether the arbitration agreement, if implemented, 
would unjustifiably diminish or limit protections afforded by the 
Constitution.”

Moseneke DCJ in De Lange v Methodist Church 2016 (2) 
SA 1 (CC), para [37]

“It is not against public policy to agree to the finality of an extra-
curial decision on a legal issue especially where the review 
rights contained in s33 remain available, enabling the courts to 
retain control over the fairness of the proceedings.” 

Harms JA in Telcordia Technologies Inc v Telkom SA Ltd 2007 (3) 
SA 266 (SCA) para [154]

A HAVEN FOR THE STOUT-BONED?
Which arbitrations should be left alone? 
by Frank Snyckers SC, Johannesburg Bar
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“First, in my view, s34 of the Constitution does not apply to 
private arbitration although I do hold that it is an implied term 
of every arbitration agreement that it be procedurally fair…

The arbitration agreement should thus be interpreted, unless 
its terms suggest otherwise, on the basis that the parties intend-
ed the arbitration proceedings to be conducted fairly. Indeed, 
it may well be that an arbitration agreement that provided ex-
pressly for a procedure that is unfair will be contra bonos mores.”

O’Regan ADCJ for the majority in Lufuno Mphaphuli & 
 Associates (Pty) Ltd v Andrews & Another 2009 (4)  

SA 529 (CC), paras [188] and [221]

“The parties to consensual arbitration mutually consent to the 
arbitration agreement and in doing so define for themselves out 
of their own free will what is fair.”

Peter Ramsden The Law of Arbitration: South African and 
 International Arbitration Juta (2009), 17

“What is the Court to do about this drollery?”
Wallis JA in Palabora Copper (Pty) Ltd v Motlokwa Transport & 

Construction (Pty) Ltd 2018 (5) SA 462 (SCA) para 39, 
citing Holmes J in Dreyer v Naidoo 1958 (2) SA 628 (N) at 629A

We are both stout-boned1 corporate giants. We have a dis-
pute. For various reasons, we end up deciding it is undesir-

able to go to court to obtain a judgment one way or another. So 
we settle our dispute. We solemnly covenant that I will pay you 
R150m and that neither party has any further claims against the 
other. I then have second thoughts. You go to court to enforce our 
settlement agreement. I say the agreement violates my right to 
have our dispute determined by a fair and impartial court or tri-
bunal. You laugh. The court agrees with you. This must be right.

Now, let us suppose we make my obligation to pay the set-
tlement amount subject to a condition. The condition relates 
to an assumption of fact inherent to our dispute – whether a 
certain algorithm applies one way or another. How to determine 
if this is so? We designate an expert and bind ourselves to her 
determination. We say she is not to be an arbitrator. We say we 
are not to trouble her with lawyers, evidence and argument, 
despite the intricacies of the application of the algorithm. We say 
she must do exactly as she pleases, as we trust her fully. Again, 
I have second thoughts afterwards. I say my right to access to a 
fair adjudicative process has been violated. You laugh. The court 
agrees with you. This must be right.

Now, let’s suppose we make my obligation to pay subject to a 
different condition – that an arbitrator decide I must pay. Now, if I 
am disappointed, I may decline to pay if I can persuade the court 
that the arbitrator decided a point not expressly pleaded,2 or got 
muddled in how decided issues related to issues still to be proved 
and who needed to prove what, so that my right to present my 
case properly was undone,3 or that the arbitrator could in fact not 
have ordered me to pay because I had a defence available on a 
statutory provision to the effect that I did not have to pay.4 You 
say but we agreed you would pay if the arbitrator decided thus. I 
say yes, but such a condition to my undertaking to pay gave me 
ways to avoid paying that another condition would not. You say 
that’s weird. I say that’s law. The court agrees with me.

Let us now suppose I lose, but after the disappointing award 
and before I decide to go to court, you and I sign an agreement 
in which I agree I won’t challenge the award. I then have second 
thoughts. I go to court. I say we could not competently oust the 
court’s review powers. You say but I expressly perempted my 
right to review. The court agrees with you. This must be right.5 

Now let’s say our agreement not to review precedes the 
award. Before we enter the arbitration chamber, we sign an 
agreement that neither party could under any circumstances 
challenge any award whether by review or appeal or otherwise. 
I lose. I go to court. I argue that we could not competently oust 
the court’s review powers. You say this is unconscionable. I 
laugh. The court agrees with me. Is this right?

As I am able competently to decline to exercise my rights 
under s34, and instead to agree to settle my dispute with you, 
and have this election enforced against me, I am able by per-
emption to forego my right to review an arbitration award, and 
have this election enforced against me. I am also able to decline 
to utilise my right to audi alteram partem and then to have this 
election enforced against me.6 We struggle, however, as stout-
boned litigants, to have these kinds of decisions and elections 
embodied upfront in an enforceable agreement that will govern 
how our dispute will be resolved. We are not entitled to oust the 
review jurisdiction of the courts if we choose arbitration. We are 
not entitled to agree to a procedure that is unfair.

A HAVEN FOR THE STOUT-BONED?
Which arbitrations should be left alone? 
by Frank Snyckers SC, Johannesburg Bar
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The moment we choose to settle our dispute through the 
mechanism of arbitration, it seems we cannot keep each other 
from reneging on our deal. Public policy is perfectly happy for 
you to persuade me through flawed and unfair negotiations to 
agree to pay you R150m to settle, but not to achieve this through 
flawed and unfair arbitration, even if we purport to agree that it 
should. How do we try to get around this?

Perhaps we can reintroduce the Roman device of the penalty. 
In a world where agreements to arbitrate disputes could not be 
enforced, and parties were free to renege on these agreements 
and to proceed to sue in court, the penalty agreed to be payable 
for the choice to do so served as a useful deterrent.7 Could we 
not freely agree on a penalty payable by the loser who wishes to 
challenge any award, whatever the reason?8 I would think that, 
if it were incompetent to purport to oust the review powers of 
the court or contra bonos mores to agree to an unfair procedure, it 
would probably be contra bonos mores to seek to enforce an agreed 
penalty as a price to pay for a challenge that could not compe-
tently be excluded.9

Could we instead avoid arbitration under the Arbitration Act? 
Christie suggests that informal oral submissions to arbitration are 
both effective and not governed by the Act, which applies only to 
written arbitration agreements.10 This is doubtful, but even if com-
petent, the bases for a common-law challenge were (are) hardly 
less amenable to merits creep than those under the statutes,11 and 
the overriding common law principle would remain that a court 
had a discretion to decline to enforce an arbitration agreement.12

What about providing for expert determination, designating 
the expert not to be an arbitrator, but deciding legal and factual 
questions as an “expert”? There seem to be two serious difficul-
ties here: first, there is the principle that, once the third party is 
in essence adjudicating a dispute based on the facts and the law, 
this is an arbitration, whatever the parties choose to call it: “You 
cannot make a valuer an arbitrator by calling him so, or vice versa.” 13 
Hence, it seems, the further away the nature of the dispute from 
a judicial arbitration, and the closer to a valuation, certification 
or expert determination, the more the third person can com-
petently be given the power to do what he or she likes without 
acting “fairly” in a way an arbitrator is not free to do, and the 
parties unable to make him free to do. But the closer the adjudi-
cator is to that which the hypothesised stout-boned disputants 
want, the less able they are to escape the review jurisdiction of 
the Arbitration Act, and the less able to escape the need to make 
the process “fair” in some meaningfully objective sense to avoid 
the risk of a successful challenge by the loser.

A second problem is that expert determinations remain 
subject to challenge for being “manifestly unjust”.14 If the “le-
gal and factual adjudicating expert” were not revealed as an 
arbitrator in disguise, an assessment whether his or her “deter-
mination” was “manifestly unjust” would appear to be more 
forthrightly amenable to consideration of the extent to which it 
was simply “badly wrong” than would be possible even under 
those section 33 inquiries that stray far from the procedural 
into the substantive.15 

“Could we instead avoid arbitration 
under the Arbitration Act? Christie 

suggests that informal oral 
submissions to arbitration are 

both effective and not governed 
by the Act, which applies only to 

written arbitration agreement.”

Which arbitrations should be left alone?
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One would also not achieve much by the trick of novating 
all obligations and subsuming them under a super Scott v Avery 
regime. This device is discussed in the minority judgment of 
Wallis AJ in Makate v Vodacom Ltd.16 In certain kinds of contract, 
the obligations created by the contract are crafted to be inextri-
cably entwined with what arbitrators might declare them to be. 
So in Scott v Avery,17 an indemnity policy of insurance in essence 
promised to pay what arbitrators would determine, and nothing 
more or less. This meant that there was no obligation, no cause 
of action for any kind of indemnification, unless and until there 
had been an arbitration award, and then only for the amount 
of such award, making it impossible to institute proceedings for 
indemnification in the absence of any such award. It would be 
cute for the stout-boned, as hypothesised in the introductory 
example, to settle their disputes, leaving neither with any claim 
against the other, and then to agree that each would pay the 
other only whatever an arbitrator determined they should. This 
might make it impossible to sue for anything unless and until 
there was such an arbitration award, and perhaps even for any-
thing after the arbitration award had been set aside, other than 
what a new award might yield. But it would not insulate the 
award from challenge, nor would it insulate the agreement itself 
from the possibility, before any award, of being set aside under 
section 3(2).18 

There is also always the spectre of section 20 if a (new) legal 
question arose in the arbitration and one of the parties insisted 
on having this determined by a court.19 Although it is common 
practice to waive section 20 in arbitration agreements, Christie 
for one appears to think this is not competent – as he proposes 
de lege ferenda in 1994 that the section 20 power be retained, but 
with a right of the parties to contract out of it.20 

Should the courts be more amenable to assisting our stout-
boned disputants in forging a watertight arbitration process?

I venture to say they should. The examples considered above 
illustrate an important, and often decisive, distinction between 
agreement after being confronted with a legal outcome and 
agreement anticipating potential legal outcomes. It seems the 
further back one moves in time in the interaction between the 
parties, from the moment of final settlement, award or determi-
nation, through the dispute, to the interactions anticipating pos-
sible disputes, to the coming together as possible co-contracting 
parties, the more the law is, and should be, paternalistic about 
what it allows one to give away in anticipation. A watershed 
recognised by the courts is the distinction between the pre-
award position and the post-award position. It seems the law 
does not allow me to oust the review powers of the court before 
the arbitration or the award, but it allows me to perempt my 
review when the right to review has accrued and I deliberately 
decide not to exercise it. It hesitates to allow me to bind myself 
to an unfair procedure, but it enforces my election not to take 
the opportunity offered to me to exercise my right to be heard. 
The reason is that the further down the road I am in relation to 
the exercise of my right, the more my agreement not to exercise 
it amounts to a form of effective exercise of the right, rather than 
an agreement to deprive myself of the right when the occasion 
for its exercise might arise.

In Suovaniemi v Finland, 21 discussed by the Constitutional 
Court in Lufuno,22 The European Court of Human Rights held 
that although Article 6 of the European Convention on Human 

“The European Court of Human Rights held 
that although Article 6 of the European 
Convention on Human Rights, which 
guaranteed inter alia the right to an 
impartial tribunal, applied also to private 
arbitration, a party had effectively 
waived the right to an impartial tribunal 
when consenting to have an arbitrator 
associated with the other party act as 
arbitrator and when continuing to submit 
to the arbitration after the association 
became clear.“

Which arbitrations should be left alone?
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Rights, which guaranteed inter alia the right to an impartial 
 tribunal, applied also to private arbitration, a party had effec-
tively waived23 the right to an impartial tribunal when consent-
ing to have an arbitrator associated with the other party act as 
arbitrator and when continuing to submit to the arbitration after 
the association became clear. The point at which the exercise of 
the right was interrogated, or the degree to which it had already 
been exercised, was important in the assessment that it had 
in essence been exercised. Similarly, an important distinction 
drawn in MM Fernandez, 24 between the challenge to the partial-
ity of the architect in that case and the challenge to the partiality 
of the architect under the same arbitration clause in Universiteit 
van Stellenbosch v JA Louw (Edms) Bpk, 25 was that in the Louw case 
the clause was being challenged before the arbitration had even 
taken place, whereas in Fernandez the partiality of the architect 
was raised as a basis for resisting enforcement of an award.

“A fundamental distinction the courts 
ought also to draw is between 

arbitration agreements concluded 
before a dispute has arisen, in 

anticipation of any and all disputes 
that might arise, and arbitration 

agreements concluded for the 
purposes of settling an already 

crystallised dispute or set of disputes.“

Which arbitrations should be left alone?

A fundamental distinction the courts ought also to draw is 
between arbitration agreements concluded before a dispute has 
arisen, in anticipation of any and all disputes that might arise, 
and arbitration agreements concluded for the purposes of set-
tling an already crystalised dispute or set of disputes. The latter 
are far more amenable to be regarded as a species of settlement 
agreement than the former. Attempts to keep the courts out of 
the agreed settlement ought to be respected and fostered in the 
latter case, whatever the attitude about ouster in relation to the 
former case. The latter case also does not entail the problem of 
standard form contracting and massive imbalances in bargain-
ing power, or degrees of severe artificiality of consent, that at-
tend upon so many standard arbitration clauses. The latter form 
of arbitration agreement arises only once one is armed with a 
justiciable right or claim (or defence) and in a position to engage 
one’s s34 right. The decision to do so in these circumstances by 
means of arbitration ought to be viewed as an exercise of the right, 
rather than as a way of agreeing to avoid exercising it.

In the United States, there is conflicting federal case law on 
the degree to which parties can effectively preclude any challenge 
right in their arbitration agreements.26 The Court of Appeal Ninth 
Circuit was of the view that “if parties could contract around [the re-
view section of the Act] the balance Congress intended would be disrupted, 
and parties would be left without any safeguards against arbitral abuse.” 27 

These considerations apply to attempts to legislate in ad-
vance for the method by which any disputes would be resolved 
in a way they simply do not apply to attempts to settle an al-
ready crystalised dispute by staying out of court.
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It is relatively easy to insulate an award against a challenge 
based on exceeding power – one confers the widest possible 
power-creating and dispute-enhancing powers on the arbitra-
tor,28 always including so-called Kompetenz Kompetenz 29 – the 
jurisdiction to determine one’s jurisdiction.

It is more difficult to exclude reviews based on “gross irregu-
larity” or “misconduct”, especially if one is told one cannot agree 
to a process that is not fair.

The precise boundaries of the core of fairness apparently 
demanded by the Constitutional Court are not clear:

It is now well recognised in jurisdictions around the world that 
arbitrations may be conducted according to procedures deter-
mined by the parties. As such the proceedings may be adver-
sarial or investigative, and may dispense with pleadings, with 
oral evidence, and even oral argument.30

The Lufuno majority appears to endorse the fact that in the UK 
the core of fairness that the parties “may not vary by agreement” 
is that “each party shall be given a reasonable opportunity of putting 
his case and dealing with that of his opponent”.31 The codification 
(for international arbitrations) in the International Arbitration 
Act 2017 of the following incident of being contra bonos mores in 
South Africa is simply question-begging when it comes to identi-
fying the required fairness core:32 

“a breach of the arbitral tribunal’s duty to act fairly occurred in con-
nection with the making of the award which has caused or will cause 
substantial injustice to the party resisting recognition or enforcement”.

Again, when it comes to the stout-boned disputants, wishing to 
settle their dispute after it has arisen, by means of a mechanism, 
and choosing arbitration for this (rather than negotiation or 
mediation-assisted negotiation), it is difficult to accept that what 
is in essence a form of adversarialism (allowing each party an 
adequate opportunity to state its case and deal with that of its op-
ponent) should be sacrosanct and incapable of effective variation. 
Once one accepts the process may be inquisitorial or investigative, 
that the parties may choose an arbitrator that is not impartial, and 
that they may dispense with pleadings, oral evidence and oral 
argument, as long as they are open-eyed in all of this, why should 
fairness require any particular form of engagement by the parties 
or arbitrator? Why should they be compelled to agree to be “fair” 
in any event? They need not settle their dispute fairly. They could 
settle it very unfairly.33 Why force them to be fair the moment 
they settle through a process involving a third person?

At heart, the review grounds are concerned with what the 
parties are deemed to have taken on board when they agreed 
to arbitrate. Often, if they legislate in advance of disputes, and 
without knowing who the arbitrator is to be, or what issues 
might arise, one of them could well say “when agreeing to arbi-
trate whatever disputes might arise between us, I did not con-
template an arbitrator who was a dear friend of yours, or decided 
the matter by playing darts, or who decided something we did 
not refer to him to decide, or who would listen only to one side 
before he decided”. That is why fraud is always an exit, as it viti-
ates the consent of the defrauded party.34 Furthermore, the review 
grounds entail important protections against weaker contracting 
parties bound to agree in advance to arbitrate their disputes as a 
condition of doing business. But for the stout-boned who decide 
to settle their dispute by the device of paying whatever someone 

tells them to pay, and who take on board and agree fully that this 
process might be fraught with whim and danger, where is the 
need to insist on some or other objectively defined core of fairness 
in their process? Why, if they make it clear that they are content 
with a certain process, whatever its flaws, or that the arbitrator 
can choose any process she might wish, whatever crazy route she 
ends up taking, should this not be enforced in the same way as if 
they arrived at an unfair outcome after a hard night’s unfair nego-
tiation? I suppose it can be said that submitting to whim in es-
sence amounts to a wager and courts should not enforce wagers. 
There is much to be said for this objection.

It may be too much to propose that courts accept that parties 
may effectively preclude any legal challenges (save for fraud) 
in their arbitration agreements. A more modest, but important, 
proposition is for the courts to accept that there is a fundamental 
difference between arbitration agreements concluded as a rule 
book for resolving all disputes or certain classes of disputes, before 
they arise, and arbitration agreements concluded as a means of 
settling a dispute or disputes after these have crystallised. Where, 
in the case of the latter, the parties make it clear that they do not 
want each other to renege on the settlement by challenging the 
award, the courts should do their utmost to respect this. There is 
no good reason in such cases not to do so. A

Which arbitrations should be left alone?
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