COURAGE,
INTEGRITY AND
INDEPENDENCE

EDWIN CAMERON’S
CONTRIBUTION TO THE LAW
Justice Edwin Cameron will retire from the Constitutional Court in August 2019.
This is a speech delivered on 1 November 2014 by Gilbert Marcus SC on the
occasion of the grant of honorary membership by the Johannesburg Bar.

I

have known Justice Edwin Cameron for more than 35 years.
We met when he was one of my lecturers at university and we
have been friends ever since. We did pupillage at the same time,
he with Michael Kuper, I with Denis Kuny, and we were colleagues at the Centre for Applied Legal Studies for a number of
years. I know that he detests pomposity and pretention and that
he welcomes candour. In that spirit, I propose to dispense with
the formalities of address and refer to Edwin by his name.
This is only the sixth occasion on which the Johannesburg
Bar has conferred honorary membership on one of its members.
Those who have preceded Edwin were all giants in their own
right (although Edwin is by far the tallest, physically at any
rate). Before Edwin were Arthur Chaskalson, Johann Kriegler,
Jules Browde, Sydney Kentridge and George Bizos. The honour
we confer on Edwin this evening differs in some important
respects from those who have gone before. For example, all of
the five predecessors, not surprisingly, had unblemished disciplinary records with the Bar Council. I am afraid the same
cannot be said of Edwin – a matter to which I will return. Only
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Edwin, among this illustrious group, has featured in a television advertisement, and, moreover, in full judicial garb. Edwin’s
achievements and accolades are many and it is not my purpose
to catalogue them. They are generally well known. Sometimes,
however, he is credited with things that never happened. For
example, it was reported in the press that Edwin had officiated
at a wedding ceremony “complete with glitter eye make-up”.
In a letter to the Sunday Times Edwin wrote that the description
was “a flattering but regrettably erroneous exaggeration”.1
There are many other reasons why Edwin is different and
which have significantly come to characterise the extraordinary
contribution he has made to the law. That contribution emanates
from his three careers in law – as an academic, as an advocate
and as a judge. I propose to select two examples from each of
his careers to illustrate why we honour Edwin for his courage,
integrity and independence.
To make a selection from Edwin’s writing is invidious. He
has written extensively across several disciplines in law. He has
even established himself as a writer of popular non-fiction. His
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“There are many other
reasons why Edwin is
different and which
have significantly come
to characterise the
extraordinary contribution
he has made to the law. That
contribution emanates from
his three careers in law – as
an academic, as an advocate
and as a judge.”
latest book – Justice: A Personal Account – has become something
of a best seller, second only to the Real Meal Revolution by Tim
Noakes. Those less charitable than me might think that the latter
is more useful than the former. It was tempting to select Edwin’s
seminal work on the law of trusts, co-authored with Professor
Honore,2 but that is the kind of book which once you put down
you never want to pick up again. Instead, my first choice is a
piece of writing concerning the sentences of death imposed in
a case which notoriously came to be known as “The Sharpeville
Six”3. It was the case that put the doctrine of common purpose
under the spotlight. The trial judge had sentenced all six men
to death even though there was no evidence to prove that the
actions of each had actually contributed to the death of the deceased. Their appeal to the Appellate Division was dismissed.
Edwin was later to write that the verdict seemed to him “an
outrageous curvature of the laws of logic and fairness – a miscarriage of justice symptomatic of the extremities apartheid was
inflicting on the legal system”4. He became part of a campaign to
save the Sharpeville Six from the gallows. He used his most for-

midable weapons – his pen and his intellect. The article in question, entitled “Inferential Reasoning and Extenuation in the Case
of the Sharpeville Six”5 published in 1988, was a short but utterly
devastating critique of the flawed reasoning applied by the Appellate Division. It is a masterclass in the proper application of
those “cardinal rules of logic”6 that we so often blithely trot out
in argument. What made the article especially devastating, is
that Edwin had not simply written a critique of the judgment.
He had gone back to the trial record itself and meticulously
analysed the evidence.
He wrote a companion piece for public consumption which
was published in the Sunday Times. That is where the trouble
began. As Edwin would later recount, “those defending the
courts’ verdict counterattacked. Chief Justice Rabie was greatly
offended. He sent a message through Judge President Moll to
the Johannesburg Bar Council, asking the body to institute disciplinary steps against me”.7 Item 8 of the minutes of the meeting
of the Johannesburg Bar Council held on 12 April 1988 records
the following under the heading “Edwin Cameron”:
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“He became part of a campaign to save
the Sharpeville Six from the gallows.
He used his most formidable weapons
– his pen and his intellect.”

“The Professional Sub-Committee of the Bar was of the view
that the article brought to its attention did not disclose a prima
facie case of professional misconduct, but a different view has
been expressed by the Chairman of the Bar Council and in view
of this, the matter was referred to the full Bar Council for consideration.
The Chairman addressed the Council setting out the reasons
for the views he held in this regard.
After discussion it was resolved by a majority to accept the
finding of the Professional Sub-Committee.”8

It was also around that time that the then Minister of Justice,
Kobie Coetsee had attacked Edwin for criticising three prominent judges for what Edwin had described as pro-apartheid
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collusion. Referring to “the young Mr Cameron”, the minister
described Edwin as a “lessor known officer of the court” and
dismissed the criticism as “distasteful and improper”. He added
that Edwin appeared to derive “some sort of misguided pleasure from denigrating great Chief Justices”.9 The minister must
have had in mind Edwin’s withering critique of Chief Justice L
C Steyn, an icon of the Nationalist establishment, whom Edwin
had described as possessing a “towering but parsimonious intellect”.10 �������������������������������������������������������
This piece, entitled “Legal Chauvinism, Executive-Mindedness and Justice: L C Steyn’s Impact on South African Law”
and written by “the young Mr Cameron” in 1982, announced
the arrival of Edwin as a man with a towering and generous
intellect.11
My second selection from Edwin’s writing is the lecture he
gave when he was inaugurated as a Professor of Law at the
University of the Witwatersrand. It is entitled “Sexual Orientation and the Constitution: A Test Case for Human Rights”.12
This lecture was delivered in 1992 in anticipation of our first
democratic elections and the adoption of a Constitution with an
entrenched Bill of Rights. Although the article focused on sexual
orientation, it was much more than that. It was also about the
scourge of prejudice, whether on grounds of sexual orientation,
race, gender or any other basis. That is not to say that he simplistically equated homophobia with racism and sexism. However,
as he pointed out, “more than most groups disparaged by race
or gender, gays and lesbians are still widely regarded with distaste and rejection and often treated accordingly”.13 At the time
of delivering the lecture, he noted that it had become “at least
socially or politically inexpedient to be overtly racist or sexist”.
However, “the position is different with gays and lesbians. It is
still frequently acceptable to deride persons on the ground of
their sexual orientation and to try to justify discrimination and
prejudice against them, often on the basis of patently irrational
or spurious arguments”.14 If one were to take the equal protection of the law seriously, then “discrimination on the ground of
homosexuality is untenable, because sexual orientation is – or
should be – a matter of indifference morally and constitutionally”.15 And that is where the real challenge of Edwin’s argument
lay: It forced those who, for example, abhor racial prejudice, to
confront prejudice in other spheres and to recognise the indignity of prejudice regardless of its shape or form. Not surprisingly,
the article proved highly influential in the first of the test cases
on sexual orientation dealt with by the Constitutional Court
which concerned the constitutionality of laws prohibiting gay
sex. In his judgment Ackermann J acknowledged that he had
relied “heavily” on this “influential article”.16 While in this and
the other cases that followed17, the Constitutional Court has met
the challenge, the same cannot be said of South African society
at large where attitudes to gays and lesbians still range from
intolerance to aggressive hostility. So his arguments have an
enduring relevance today.
Selecting cases that Edwin has argued as an advocate in the
Appellate Division is also difficult. They span diverse topics,
such as the requirements for admission to the Bar18 to liability
for dog bites19. For sentimental reasons, I was tempted to choose
the case in which Edwin and I both appeared as juniors (to the
late Jack Unterhalter SC). It was More v Minister of Co-Operation
and Development which dealt a lethal blow to the evil of forced
removals20, but my memory of the case is somewhat coloured by
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the accusation from Edwin that I had stolen the brief from him. I
was taken aback at the charge. It was, after all, a pro bono brief so
if I had stolen it (which I had not), there was not much to steal.
For Edwin, however, as with much in his life, it was apparently a
matter of principle. After a brief shouting match, the dispute was
settled and all blame was shifted to our attorneys. I have instead
decided to choose two cases which Edwin argued himself and
which both represent causes very close to his heart.
The first is S v Bruce21, argued in 1990. It concerned the question of conscientious objection. David Bruce was one of a handful of white conscientious objectors. He was not a universal pacifist. He said at his trial in the Johannesburg Magistrate’s Court
that he was willing to fight in defence of his country but would
not serve in an army that “upholds and defends a racist system”.
This occurred in 1988 as South Africa was subjected to its third
successive state of emergency. It was a dramatic trial. Apart from
testifying in his own defence, Bruce called two witnesses. One
was his mother, a refugee from Nazi Germany. She had lost
many members of her family in the concentration camps. She
said that she had a “deep sense of gratitude and obligation to
South Africa” but could not avoid being very aware “of certain
points of similarity between the system as it was under the Nazis and the system that prevails here”. The other witness was
Dr Ntatho Motlana (the late father of our friend and colleague,
Kgomotso). He testified that black people regarded the army as
existing to “maintain white supremacy” and that they considered David Bruce to be a hero. Bruce was sentenced to six years
imprisonment, the most severe sentence permitted under the
Defence Act22. The matter went on appeal to the Appellate Division. At issue was whether the Act required a prescribed sentence or whether the presiding officer had a discretion. Edwin’s
argument for discretion prevailed by a bare majority. There were
in fact four separate judgments which either speaks to the complexity of the issue or the lack of clarity in argument. Either way,
it was a critical victory for the vulnerable and besieged community of conscientious objectors.
The second case I have selected is Jansen Van Vuuren v
Kruger,23 argued in 1993. It concerned the unauthorised disclosure by a doctor of his patient’s HIV status during a game of
golf. Action for breach of privacy was instituted. Edwin’s client
died during the trial and the executor of the estate was substituted as the plaintiff. The idea that there existed a relationship
of confidentiality between doctor and patient was, of course,
hardly novel. But the case concerned HIV and occurred at a time
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when the condition was accompanied by widespread fear, ignorance and stigma. So much so, that one of the defences raised by
the doctor to the admitted disclosure was that his conduct was
objectively reasonable and in the public interest in light of contemporary attitudes. Edwin had to overcome these attitudes. He
did so by leading expert evidence and skilful cross-examination.
Edwin’s arguments prevailed. They laid an important precedent going forward concerning the need for dignity and respect
of privacy for those living with HIV. What was not generally
known at the time, was that Edwin himself was living with HIV.
His disclosure of that fact, some years later to the Judicial Service
Commission, was not only an act of great courage, but an example to society at large. The difference, of course, was that Edwin
himself chose to make the disclosure. In doing so, he noted
that he was “legally and ethically” entitled to remain silent but
thought it best to deal openly with the matter. He said:
The choice to speak is available to me for very particular reasons: Because I have a job position which is secure; because I am
surrounded by loved ones, friends and colleagues who support
me; and because I have access to medical care and treatment
that ensures that I remain strong, healthy and productive.
For millions of South Africans living with HIV or AIDS,
these conditions do not exist. They have no jobs, or their jobs
would be at risk if they spoke about their HIV. They not only
lack community support, but face grave personal danger if they
do so. And, most importantly, they do not have access to proper
medical care and treatment. For them, in a still hostile climate,
the choices are strictly limited. Their right to invoke confidentiality remains of critical importance to them. It is only by creating
conditions in which people can speak out without fear that we
can begin to end the silence surrounding South Africans living
with AIDS and HIV.”24

“It remains deeply troubling that
although there are in all probability
many holding high office, whether in
the judiciary or elsewhere, who are
living with HIV, Edwin remains the only
one to have publicly acknowledged his
status. “
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“This judgment reflects several
concerns of Edwin’s, borne of
his life experience – a profound
empathy and concern for the
poor; an abhorrence of the
abuse of power and the need
for redress through the law.“
These words were uttered nearly 15 years ago. It remains deeply
troubling that although there are in all probability many holding high office, whether in the judiciary or elsewhere, who are
living with HIV, Edwin remains the only one to have publicly
acknowledged his status. He did not have to do so. The matter
was private – a legal fact reinforced by the case he himself had
argued. But, “the disclosure had the effect of raising the level
of consciousness about HIV and AIDS in our society. The virus
does not discriminate on grounds of race, class or religion. It affects all. For a person in the elevated position of a judge to speak
out on the issue and his own experience was a timely reminder
of the extensive reach of the epidemic”.25
Edwin’s leadership in the sphere of HIV/AIDS has been tireless and pioneering. Apart from his writing and his advocacy,
he was the co-founder of the AIDS Consortium and the founder
and first director of the AIDS Law Project, from which the Treatment Action Campaign emerged as one of the most effective
NGO’s in the country.
Finally, there is Edwin’s body of judicial work reflected in
his many judgments. He is not always right in his judgments. I
can think of a number of cases where he wrongly rejected my
arguments. Nevertheless, making a selection from his many fine
judgments is extraordinarily difficult.
My first selection is taken from the very beginning of Edwin’s judicial career. In fact, it is not a High Court judgment but
concerns a series of rulings made by Edwin, in his capacity as an
acting judge while chairing a commission of inquiry to investigate illegal arms dealing and particularly the sale of weapons to
Yemen.26 Edwin was appointed by President Mandela to chair this
inquiry in 1994. One of his co-commissioners was our colleague
and friend, Vincent Maleka. Early in the proceedings, he was confronted with demands that the evidence be held in camera. This
was, after all, a matter which ostensibly affected national security.
The demands for secrecy emanating from the SANDF and Armscor were presented in intimidating and compelling terms. These
arguments, however, had to be considered in the new era of constitutionalism. In making his ruling on the general approach to be
adopted, Edwin stated that the “key principal” was that of “openness and accessibility to the public”. This was because the interim
Constitution reflected “a strong emphasis on openness and accessibility in the affairs of government and state agencies”. Since
Armscor entered transactions in the name of the South African
state, the public had “a basic right to know how its money is being
spent and what is being done in its name”. Edwin reasoned that
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the importance of this basic right was “not diminished by the fact
that Armscor deals in weapons and related equipment. On the
contrary, the public has a right to know whether South Africa is
selling arms for the purpose of self-defence or for external aggression or for internal repression by the recipient state”. While accepting that the executive is responsible for the conduct of South
Africa’s foreign policy and charged with “a high responsibility of
ensuring the wellbeing of this country’s inhabitants” the manner
in which these ends are to be pursued was “an important matter for debate and the public has the right not only to participate
in that debate, but to have access to the facts and considerations
which underlie it”. Accordingly, Edwin concluded, “anything less
than a substantially open inquiry will inevitably [be] regarded by
sections of the public and by Parliament as a cover-up which will
undermine the value and credibility of the Commission’s work”.
A further consideration was that “South Africa’s emerging foreign
policy seeks to ensure that the country overcomes the pariah status it earned under apartheid and that it is accepted as a responsible member of the international community. A substantially or
significantly closed hearing into Armscor, which admits to having
operated on the illicit market for many years, would not advance
this important goal”. Moreover, “unlike the previous legal order,
the new Constitution explicitly incorporates ethical norms. It
endorses, in particular, the principles of accountability, openness
and respect for international law”.27
This was a stance of the highest integrity and independence
which became the hallmark of Edwin’s judicial career. It also
reflects his profound understanding of the new constitutional
order and his articulation of constitutional norms before the
newly established Constitutional Court had rendered its first
judgment.28 There is one other feature of this Commission of
Inquiry which warrants special mention. The report contains an
afterword in which the following is recorded:
We wish to end this report on a personal note. Throughout the
proceedings we were struck by the detached way in which witnesses described their business of selling weapons. We wondered
whether any of them had ever given thought to who used the
weapons, against whom, for what reason, and with what consequences. … Hundreds, perhaps thousands of people killed or
hurt by South African weapons were also intimately involved in
the story. They had no voice in our inquiry and have no name in
this report. Yet at all times in our investigation and subsequent
deliberations, we have felt their presence like the burden of a
shadow.
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This observation captures something of the compassion of Edwin (a quality he has in abundance), a trait essential for every
good judge.
My final selection is Permanent Secretary, Department of Welfare, Eastern Cape v Ngxuza, a judgment delivered by Edwin in
the Supreme Court of Appeal in 2001.29 It concerned the unilateral cancellation by the Department of Welfare in the Eastern
Cape of social disability grants. The decision in question affected
tens of thousands of grant recipients and potentially left them
destitute. They turned to the courts for help, first to the High
Court where Justice Froneman upheld their claims30 and then on
appeal to the SCA. The opening lines of the judgment by Edwin
speak directly to its import:
The law is a scarce resource in South Africa. This case shows that
justice is even harder to come by. It concerns the ways in which
the poorest in our country are to be permitted access to both.31

In order to deal with the large number of affected parties, Justice
Froneman had recognised the permissibility of a class action
under the Constitution. This was the first opportunity for the
SCA to consider the matter. Edwin wrote:

common is that they are victims of official excess, bureaucratic
misdirection and unlawful administrative methods.32

Having recognised the permissibility of the class action, and
the legitimacy of the claims, the judgment then turns to the
question of accountability and the duties of an organ of state in
litigation. After describing the obstructive tactics adopted by the
State, Edwin wrote:
All this speaks of a contempt for people and process that does not
befit an organ of government under our constitutional dispensation. It is not the function of the courts to criticise government’s
decisions in the area of social policy. But when an organ of government invokes legal processes to impede the rightful claims of
its citizens, it not only defies the Constitution, which commands
all organs of State to be loyal to the Constitution and requires that
public administration be conducted on the basis that ‘peoples’
needs must be responded to’. It also misuses the mechanisms of
the law, which it is the responsibility of the courts to safeguard.
The province’s approach to these proceedings was contradictory,
cynical, expedient and obstructionist. It conducted the case as
though it were at war with its own citizens, the more shamefully
because those it was combatting were in terms of secular hierarchies and affluence and power the least in its sphere.33

These were strong words. They signalled a critical message to
the state authorities when acting in defiance of the Constitution.
Edwin’s verdict was subsequently to find express endorsement
by the Constitutional Court.34
This judgment reflects several concerns of Edwin’s, borne
of his life experience – a profound empathy and concern for
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The class the applicants represent is drawn from the very poorest within our society – those in need of statutory social assistance. They also have the least chance of vindicating their rights
through the legal process. Their individual claims are small:
the value of the social assistance they receive – a few hundred
rands every month – would secure them hardly a single hour’s
consultation at current rates with most urban lawyers. They are
scattered throughout the Eastern Cape Province, many of them
in small towns and remote rural villages. What they have in
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the poor; an abhorrence of the abuse of power and the need for
redress through the law.
The unifying theme of Edwin’s three careers in law is courage, integrity and independence. That is why we honour him
this evening. A
Gilbert Marcus SC
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