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A reading of Unterhalter 
J’s recent judgment in 

Featherbrooke Estate1 reminds 
one of two things: first, living 
in a gated community does 
not guarantee protection from 
crime. And second, despite 
clarification by the highest 
courts,2 wrongfulness as one 
of the elements of the Aquilian 
action continues to receive 
significant attention in actions 
founded in delict. 

The facts that came before 
the court by way of an exception 
were the following: on the 
evening of 8 April 2014, robbers 
entered the Featherbrook Estate 
home of Mr and Mrs van der 
Bijl, shooting Mr van der Bijl 
during the robbery resulting 
in him sustaining injuries that 
formed the basis of the damages 
claim. The plaintiffs then 
instituted an action for damages 
against the Featherbrook Home 
Owners Association (the Home 
Owners’ Association) and 
Fidelity Security Services (Pty) 
Ltd (Fidelity). 

The plaintiffs’ cause of action was 
founded in delict and was primarily 
premised on the allegation that both 
the Home Owners’ Association and 
Fidelity owed the residents of the gated 
community a duty of care, and that 
by failing to take various measures to 
ensure the safety of the residents, the 
defendants’ conduct was both wrongful 
and negligent, thereby entitling the 
plaintiffs to damages for the injuries that 
they sustained during the robbery. The 
secondary ground on which the plaintiffs 
mounted their claim for damages was 
a constitutional one, namely that their 
fundamental rights as enshrined in the 
Bill of Rights, were infringed as a result 

of the robbery.
Only the Home Owners’ Association 

excepted to the plaintiffs’ claim 
contending that it does not owe residents 
of Featherbrook Estate a duty to protect 
them from crime. The question of 
whether the failure by a private security 
company to prevent crime is wrongful, 
was considered by the Constitutional 
Court in Loureiro.3 In that case the 
Constitutional Court held that “there is 
a great public interest in making sure that 
private security companies and their guards, 
in assuming the role of crime prevention 
for remuneration, succeed in thwarting 
avoidable harm” and found the failure by 
the private security company to prevent 
crime to be wrongful.4 In Featherbrook 

Estate the plaintiffs sought to 
convince the court that the 
Home Owners’ Association bore 
the same duty of care as that of a 
private security company. 

In upholding the exception 
Unterhalter J drew a distinction 
between a private security 
company that assumes the role 
of crime prevention on the 
one hand, and a home owners’ 
association on the other hand. 
He opined that simply because 
the latter employs the former 
to provide security, this does 
not, without more, establish 
the same duty of care on each. 
In other words, it does not 
follow that because Fidelity was 
employed to provide security, 
the Home Owners’ Association 
was bound to do so.5 

The learned judge found 
that, on the pleadings before 
him, very little was pleaded 
as the basis upon which it 
should be found that the Home 
Owners’ Association owes 
a duty of care. He reasoned 
that since our law imposes no 

duty on neighbours that live in free-
standing houses that are not in gated 
communities to protect each other from 
crime, and a home owners’ association is 
simply an incorporated means by which 
homeowners in a gated community 
choose to achieve common goals, there 
is no basis for holding that the Home 
Owners’ Association assumes a duty to 
protect residents. “Protect thy neighbour 
as thyself ” does not exist in our law, in 
both gated and freehold communities.

If home owners choose to contract to 
so protect each other, by contractually 
imposing a duty on the home owners’ 
association, that is a different matter. 
Such would be a duty that arises in 

ABSENT A CONTRACTUAL UNDERTAKING TO 
DO SO, HOMEOWNER ASSOCIATIONS HAVE 

NO LEGAL DUTY TO PROTECT RESIDENTS
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contract and not on the basis of public 
policy considerations that a failure to 
protect residents from crime is wrongful 
and a breach of a duty of care. That 
residents in a gated community are 
bound by the rules of the home owners’ 
association of which they are members 
has recently been confirmed by the 
Supreme Court of Appeal in Mount 
Edgecombe6, a judgment handed down 
on 28 March 2019. The Supreme Court of 
Appeal made it clear that contractually 
binding regulations are enforceable 
by the parties to the contract (that is 
the home owners’ association and the 
residents), and against them only.7 

The conclusion in Featherbrook Estate 
was that Unterhalter J ultimately upheld 
the exception. The learned judge also 
found against the plaintiffs on the 
constitutional ground.

The take-away from this judgment 
is the following: considering the rise in 
gated communities in South Africa as a 
result of crime that continues to plague 
the country, home owners’ associations 
might wish to revisit the contracts they 
conclude with their residents, the rules 
applicable in their respective estates and 
their memoranda of incorporation, in 
order to determine whether the duty 
of care that does not arise in delict as 
made clear in Featherbrook Estate, might 
arise in their estates because the home 
owners have decided to impose that duty 
on the home owners’ association as a 
contractual obligation. A

Jabu Thobela-Mkhulisi
Chambers, Durban
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and will receive priority.
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quotations and references for 
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•	 it	is	written	in	clear,	jargon-free	
language, and has linguistically been 
reviewed and checked for errors.

 5. The writer’s academic and 
professional qualifications, and also 
his or her occupation or professional 
status must be stated.

6. Footnotes should, if possible, be 
avoided. Case references should 
preferably be incorporated into the text. 
When referring to a book the publisher 
and date of publication should be 
mentioned. In the case of articles the 
name of the writer, the title of the 
article and the date of publication 
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