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VALUES, MOOD AND 
METAPHOR IN NAMPAK

Nampak Glass v Vodacom 2019 (1) SA 257 (GJ)

The five main types of 
legal argument pertaining 

to interpretation and the 
determination of what the law is 
on a point, are textual analysis, 
drafter’s intent, precedent, 
societal tradition and policy (the 
purposes and consequences of 
law). And their hierarchy is also 
roughly in that order. (See: Natal 
Joint Municipal Pension Fund v 
Endumeni Municipality 2012 (4) 
SA 593 (SCA) at 609D.) 

Each type of legal argument 
embodies a different value 
preference. A preference for 
relying mostly on the wording 
of the text during interpretation 
promotes neutrality, objectivity 
and certainty. A preference for 
interpretation in accordance with 
the drafter’s intent endorses 
democratic outcomes. Opting to 
follow precedent, especially long-
standing precedent, results in a 
judgment that favours stability in 
the law. Adhering to tradition or 
the common law reflects a desire 
for social cohesiveness. Applying 
policy arguments in interpretation 
shows a penchant for change. 

The easy cases are those in which a 
practitioner can argue that applying any 
of the five types of argument to solve 
an interpretation problem would yield 
the same result. But in some cases, more 
complex, the different types of legal 
argument compete, in that following one 
type of argument would yield one result, 
while preferring another type of argument 
would yield a different outcome. Those are 
the cases in which the values underlying 
each type of argument strain against each 
other. This happens, for example, where 
the value of certainty underlying strict 
textual interpretation strains against the 
value of stability underlying slavishly 
followed precedent.

The decision in Nampak Glass v 
Vodacom 2019 (1) SA 257 (GJ) is a case in 
which the value of stability found in old 

authorities and settled procedure clashed 
with the yearning for change to obtain a 
more	just	result;	that	is,	a	case	in	which	the	
pull of precedent clashed with the lure of 
policy.

The Applicant, Nampak, was robbed 
early in January 2018. Apparently the 
robbers used cellphones during the attack. 
Vodacom, and other cellphone operators, 
had in their possession cellphone 
information of the robbers. Access to that 
information could enable Nampak to 
identify the robbers in order to institute 
action against them. Nampak brought an 
unopposed application seeking the release 
of that information to it. 

A colossus in the way of the relief 
sought, however, was House of Jewels 
& Gems v Gilbert 1983 (4) SA 824 (W), 
in which Coetzee J had decided that 
such relief could not be granted. In that 

case the applicants applied for 
the sheriff to be authorised to 
search for five diamonds in 
certain premises, to enquire 
from the respondents as to the 
whereabouts of the diamonds, 
and for the respondents to be 
ordered to inform the sheriff 
as to the whereabouts of the 
diamonds, and, should the 
sheriff be unsuccessful, for the 
respondents to be ordered to 
appear “to be examined in regard to 
the whereabouts” of the diamonds.

The applicants submitted that 
such relief could be granted to 
them under the court’s inherent 
power, which power, they argued, 
stemmed from the interrogatio 
in jure at common law. Judge 
Coetzee pointed out that no judge 
could assume power which the 
law did not grant “him” (sic), 
but that, if the current Rules of 
Court were deficient and those 
remedies existed at common law, 
such orders based on the common 
law could be issued under the 
court’s inherent powers. After 
an examination of Roman and 

Roman-Dutch authorities as well as 
South African decisions, he came to the 
conclusion that such substantive rights did 
not exist at common law. He was therefore 
not willing or able to grant such orders 
(procedural orders supported by existing 
substantive rights, granted in terms of 
inherent powers). He pointed out that in 
criminal procedure there were provisions 
for the issue of search warrants, but that 
“[he] could find no evidence of such powers at 
common law in civil suits”.

House of Jewels, as a long-standing 
decision by a single judge of the same 
Division, was binding on Unterhalter J, 
unless he considered the decision to be 
clearly wrong (See: Patmar v Limpopo 
Development Tribunal 2018 (4) SA 107 
(SCA) at 111E). Judge Unterhalter opted 
not to follow House of Jewels. He did so 
for three reasons:
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Firstly, Section 34 of the Constitution 
accorded everyone the right to have 
any dispute that can be resolved by the 
application of law, decided in a fair public 
hearing before a Court, and, as a matter 
of principle, Underhalter J found it hard 
to see why court procedures should 
not be adopted to assist in identifying a 
defendant.

Secondly, he was of the view that the 
Rules of Court should provide a procedure 
with which to require the disclosure of 
information that would enable an injured 
person to identify a wrongdoer. He 
pointed out that in exercising its inherent 
jurisdiction the Court could regulate its 
own process. Since providing for such a 
procedure through a change in procedures 
would predominantly amount to the 
regulation of its own process, a Court 
could thus legitimately adopt such a 
procedure.

Thirdly, the (issue of) principle 
underlying the question whether 
procedural law could be developed was 
whether such development of a procedure 
would promote the interests of justice. 
In Unterhalter J’s view even if such a 
procedure did not exist in practice or legal 
history, that should not stand in the way of 
adopting an apposite procedure to avoid a 
denial of justice.

Accordingly, Judge Unterhalter 
crafted a detailed order which compelled 
the respondents to provide certain very 
specific information pertaining to a very 
specific period of approximately one hour.

Thus, on arguments based on policy, 
evidenced by terminology and phrases 
such as: “procedural pragmatism” and 
“As a matter of principle ...”, and “a better 
account of what the common law requires ...” 
Nampak overturned the long-standing 
precedent set by House of Jewels. The 
values of change to enhance access to 
justice prevailed over the values of long-
settled law of non-interference with a 
respondent’s general right to privacy. 

The prominent difference between 
House of Jewels and Nampak is the 
former’s fidelity to the common law as a 
restraining factor, and the latter’s trust in 
pragmatism and policy to introduce a new 
procedural remedy. In House of Jewels the 
old authorities are painstakingly evaluated, 
and the relevant precedents since Hart 
v Stone 1883 Buch Appeal Cases 309 
quoted, whilst in Nampak there is only a 
perfunctory reference to Voet before policy 

gets invoked as the preferred way forward 
(at 261B):

The issue of principle in the 
development of adjectival law is 
whether the adoption or development 
of a procedure promotes the interests 
of justice. If a procedure, as the learned 
judge found, is not to be found in our 
practice that cannot end the enquiry, 
but rather requires a further enquiry 
as to why that is so and whether the 
adoption of the procedure should be 
recognised to avoid a denial of justice.

This shift towards pragmatism and policy 
encapsulates the signs of our legal times.

Examples of cases where policy 
was used as the decisive criterion in the 
determination of the law are somewhat 
sparse. See: Brisley v Drotsky 2002 (4) 
SA 1 (SCA) at 11H (a policy decision by a 
unanimous full bench of the SCA to retain 
the	Shiffren-principle);	MEC for Health, 
Free State v DN 2015 (1) SA 182 (SCA) at 
196H (the exclusion in Section 35 of the 
Compensation for Occupational Injuries 
and Diseases Act, 1993, interpreted by 
Navsa, ADP, as to not prevent a claim by 
a	doctor	raped	in	a	hospital);	Ex parte 
Kroese 2015 (1) SA 405 (NWM) at 418E 
(Judge Landman deciding that applicants 
for voluntary surrender may not waive 
their entitlement to wearing apparel and 
bedding to increase the value of their 
realisable	assets);	Combined Developers 
v Arun Holdings 2015 (3) SA 215 (WCC) 
at 225J (an applicant’s construction of an 
acceleration clause found by Judge Davis 
to	be	in	breach	of	public	policy);	Rahim 
v Minister of Home Affairs 2015 (4) SA 
433 (SCA) at 443B – F (Section 34(1) of 
the Immigration Act, 2002 interpreted 
by Navsa, ADP, strictly in line with 
“international best practice”);	and	Absa Bank 
v Expectra 2017 (1) SA 81 (WCC) at 88B 
(Judge Bozalek’s decision that Rule 35(12) 
and (14) cannot be invoked to defer a 
summary judgment application).

An interesting aspect of Nampak is 
the tenor in which the reasons were 
given. The judge’s style exhibits a certain 
tentativeness, with muted indications of 
opinion rather than the usual certainty 
and bombastic declarations of confidence. 
Thus phrases like “It would seem ...”, “In my 
view ...”, “it is hard to see why ...”, “... it seems 
hard to understand why ...”, “... it is difficult 
to understand why ...”, “... that would appear 
to me to be ...”, “This it seems to me is a better 

account ...” and “I am inclined to think ...”, are 
frequent and seek to persuade in a gentle 
way.

But Judge Unterhalter’s disdain for the 
method used in House of Jewels and his 
strong disapproval of that judgment are 
unmistakeably revealed in his repeated 
warning that that decision “should not be 
perpetuated ...”, with the connotation of ‘is 
no longer to be endured and tolerated’. 

And even more revealing of his 
aversion to that method is the following 
passage: 

This, it seems to me, is a better account 
of what the common law requires than 
an antediluvian search for the survival 
of procedural fragments from a long-
distant past.

Judge Unterhalter’s use of this metaphor 
from the archaeological domain 
demonstrates his subjective perception of 
the method used in House of Jewels as 
personifying the painstaking digging at a 
site predating the (mythological) biblical 
flood for fragments to patiently piece 
together in an effort to attain justice in 
the present time. It clearly illustrates his 
reluctance to be bound by antiquity. 

Nampak is a judgment in the urgent 
court which diverges, on the strength 
of current policy considerations, from a 
precedent with a 36 year pedigree based 
on Roman and Roman-Dutch law, and on 
an underlying precedent dating from 1883. 
In that sense it can be labelled an “activist 
judgment”. 

Despite conflicting single-judge 
decisions on this issue of civil search 
warrants, Nampak has made it easier for 
judges in all Divisions in future not to 
consider themselves bound by House of 
Jewels. A path through some old growth, 
or, depending upon one’s view of the law, 
through some venerable or vulnerable 
vegetation, has now been cleared. A
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