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THE FUTURE OF SILK
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Until a few years before 
I joined the bar in 

1987, silks were bound by 
a number of rules which 
arguably served as a proxy 
for the silk selection process 
that we have today. One was 
that as a rule silks were not 
permitted to appear without 
juniors. Another was that 
juniors almost invariably 
charged a fee equivalent to 
two thirds of the silk’s fee. I 
use the terms “fee” and not 
“rate” advisedly. Fees were 
not generally calculated by 
multiplying hours spent by 
counsel’s rate per hour, save in respect of consultations. 

For example, after settling particulars of claim, the silk and 
junior would agree on a fee considered appropriate to the task, 
taking various criteria into account. 

One of the implications of these rules was that a senior junior 
who contemplated applying for taking silk had to be confident 
that he (almost invariably a “he” in those days) could command 
the higher fees that silks charge, plus the additional cost of a 
junior, thus in effect adding 66% to his fee, which was paid to the 
junior. A high degree of confidence in one’s ability to command 
both higher fees and the cost of a junior was required, because if 
he took silk and then discovered that he was unable to sustain a 
silk’s practice, it was tantamount to professional suicide.

Consequently, members 
thought long and hard before 
applying for silk and only did 
so after consulting trusted 
colleagues and possibly one or 
two of their regular briefing 
attorneys, in order to gauge 
whether they were viewed 
as “ready” for senior status. 
Sounding out attorneys 
would have been both 
difficult and often unreliable. 
Directly asking an attorney 
whether he (yes, usually “he” 
at the time) would still brief 
you, with a junior, if you took 
silk, would amount to touting 

and so the issue would have to be raised tangentially. Letting 
some attorneys know that you were “thinking” of applying for 
silk would usually have elicited a response of some kind, but not 
invariably a sincere reaction. The trick was to read the reaction 
accurately.

The compulsory junior and two thirds rules provided a 
natural filter to keep chancers from applying for silk. Those who 
were not silk material would usually not apply, for fear of failure. 
Some miscalculated and paid a severe price. As an articled clerk 
(candidate attorney) I was told of a senior attorney who was said 
to have been a former member of the bar with a thriving senior 
junior practice, until he took silk. He had to leave the bar to 
make a living.
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A former chairman of the Johannesburg Bar tells me that 
when this bar was still housed in a single building in downtown 
Johannesburg, applications for silk were made to the chairman 
of the Bar Council. The applicant would put forward the names 
of senior members willing to speak to his candidature and the 
chairman would consult these members, who may or may not 
actually support the candidate, whatever the candidate may 
have been led to believe! The chairman would then consult the 
bar council before making a decision.

In those years the process was informal. The bar was much 
smaller than it is today. Members regularly congregated over 
tea and lunch in the bar common room. (The “common room” 
was actual and not virtual, as it is today!) The common room 
was a great source of gossip. If a colleague had done particularly 
well in court, this would be discussed in the common room. 
Another who may have been found wanting by an irate judge, 
would also become a topic of conversation in the common room. 
Members who engaged in “sharp” or unethical practice had 
nowhere to hide. The gossip mill ensured that their indiscretions 
became generally known. This “common knowledge” of the 
professional reputation of a member would play a role in how he 
was perceived when applying for silk.

As can be seen, selection for silk was based on peer review. 
Informal it may have been, but it was largely effective. 

The significant growth of the bars has resulted in the larger 
bars in particular having to adopt formal, detailed procedures 
for the silk selection process. It remains an open question as to 
whether the process is as reliable as it was when even the largest 
bar was small and intimate. 

Another feature of the silk selection process of that earlier 
time, which remained well after I joined the bar and until about 
two decades or so ago, was that members who were highly 
specialised could not get silk. That has changed to such a degree 
that now, one of the weightier reasons for selecting a member 
may be that she is an acknowledged specialist in her field. 

If I may be forgiven for confining myself to the Johannesburg 
Bar’s silk selection process (for it is the only one of which I have 
extensive personal experience) the current process is both formal 
and rigorous. In summary, members make written application to 
the silks committee, once per year, by a specified date. The silks 
committee consists of the four senior counsel members of the bar 
council nominated by Advocates for Transformation (AFT) and 
the other four silks (who may include AFT members) elected by 
the members of the bar.

Lengthy applications which disclose prescribed topics of 
information are made available for inspection by all members of 
the bar. 

The chairperson of the bar council also chairs the silks 

“If a colleague had done particularly well 
in court, this would be discussed in the 
common room. Another who may have 
been found wanting by an irate judge, 
would also become a topic of  
conversation.”
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committee. The chairperson requests the deputy judge 
president of the High Court in Johannesburg to obtain the 
views of the judges in that division on each candidate. That 
information is fed back to the silks committee.

Johannesburg has a system of “groups” of advocates who 
choose to share chambers. They vary in size from as few as 
15 members to as many as 120 or more. Each group leader is 
required to convene a meeting of the juniors in the group in 
order to garner opinions on whether each of the applicants is a 
candidate for the conferral of silk. Armed with this information, 
the group leader has to convene a meeting of the silks in the 
group and obtain their views. 

Group leaders are then required to attend an interview 
with the silks committee at which the group’s opinion of each 
candidate is discussed.

Each applicant for silk attends an interview with the silks 
committee. Any perceived weaknesses in the application, or 
negative perceptions of those who have commented on the 
applicant, are discussed with the applicant. Criteria which 
play a material role include the applicant’s contribution to 
transformation and service to the bar. A litmus test is whether 
the applicant is a person whom the bar should sponsor as one 
of its leaders. Mentorship of junior members, both formal and 
informal, is essential to this assessment.

After these interviews, the silks committee then discusses 
each candidate and decides on the list of nominees in that 
year. That list is published and sent to the Judge President, 
who usually endorses it and sends it on to the Minister and he 
in turn sends it to the President, who in due course signs and 
issues letters patent. This is how silk is conferred.

The Johannesburg Bar usually receives between 35 and 40 
applications each year. The silks committee devotes at least four 
to five full days to the process, including the time taken to read 
through the applications. It usually nominates between nine 
and 12 applicants for silk. The ratio between silks and juniors 
countrywide is about 17%. 

Despite the Johannesburg Bar’s formal articulation in its 
silk selection process of the characteristics that commend an 
applicant for silk, the assessment is based in significant part 
on intangible criteria. This in my view is both inevitable and 
desirable, if the objective is to select members perceived by 
their peers to be recognised as leaders of sufficient ability and 
integrity to be formally recognised and elevated to the ranks of 
senior counsel. It is only one’s peers who are capable of making 
this assessment.

Any selection process is fallible, but the broad consultation 
process described above, with every member of the bar, 
through the group leaders, provides a very good picture of how 
each candidate is widely viewed and this minimises the scope 
for sharply subjective selections. In short, there would need 
to be cogent reasons to exclude an applicant widely perceived 
to be silk material and it was in my time considered virtually 
impossible to nominate an applicant who had little support 
from the groups.

Despite this, opinions as to who ought to have been 
nominated differ widely, the debate usually centred on a few 
individuals. This is inevitable. The process is not a perfect science.

This notwithstanding, the ultimate success of the institution 
of silk depends on how it is regarded by the broader legal 

profession and the public. Companies, organs of state, ministers 
and individual litigants seek the opinions of “senior counsel” and 
engage them to fight their most important cases in court. They 
are frequently appointed as arbitrators and mediators and the 
senior bar is still the most fertile breeding ground for the bench. 

If the selection process lacks integrity, the institution of 
silk will lose its integrity and with that, its entire purpose. 
Which leads me to the reason for selecting this topic for my 
contribution to this edition of Advocate.

The SCA judgement in General Council of the Bar v 
Mansingh 2013 (3) SA 294 (SCA) dealt comprehensively 
with the historical development and legal foundation for the 
institution of silk. The awarding of silk is solely the prerogative 
of the President, in terms of the power granted to the President 
to confer honours, pursuant to Section 84 of the Constitution.1 
The President is however reliant on credible nominations for 
the conferment of the honour. 

The SCA in Mansingh concluded, at paragraph [34] that 
“the power to confer honours, bestowed upon the President by s 84(2)
(k), includes the authority to confer the status of senior counsel on 
practising advocates.”

As a matter of long-standing practice, the bars have selected 
nominees in terms of a process devised by each of the bars 
respectively, but in contemporary times, always involving a 
comprehensive peer review process and the President has 
accepted nominations from the constituent bars. (The President 
has also accepted nominations from the National Prosecuting 
Authority (NPA), in relation to State Advocates.)

Under section 114 (4) of the Legal Practice Act (LPA) the 
status of existing senior counsel has been preserved. It states:

“(4) Every person who, on the date referred to in section 120 (4), has the 
status of senior counsel retains that status after the commencement 
of this Act.”

Under section 118 (d) of the LPA, subject to the provisions of 
the LPA, a reference in any other law to “senior counsel”, must 
be construed as a reference to the status of senior counsel as it 
existed prior to the commencement of this Act.

Paragraph 8.2 of the Code of Conduct published on 29 March 
2019 provides in relevant part:

“8 Specialisation and expertise
Legal practitioners may, on the basis of specialised qualifications or 
experience-

8.1 …
8.2 be accorded senior counsel or senior attorney status in 
accordance with criteria and procedures prescribed by the Council.”

The future of silk

“Criteria which play a material role 
include the applicant’s contribution to 
transformation and service to the bar. A 
litmus test is whether the applicant is a 
person whom the bar should sponsor as 
one of its leaders. Mentorship of junior 
members, both formal and informal, is 
essential to this assessment.”
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The Code of Conduct is promulgated in terms of section 36 (1) of 
the LPA. 

The Code of Conduct is defined in relevant part in section 1 
of the LPA as a “written code setting out rules and standards relating 
to ethics, conduct and practice for legal practitioners and its enforcement 
through the Council and its structures” and section 36 (1) and (2) 
provide:

“(1) The Council must develop a code of conduct that applies to all legal 
practitioners and all candidate legal practitioners and may review 
and amend such code of conduct.

(2) The code of conduct serves as the prevailing standard of conduct, 
which legal practitioners, candidate legal practitioners and juristic 
entities must adhere to, and failure to do so constitutes misconduct.”

Guidelines for the nomination process in relation to the conferral 
of silk do not comfortably fall under the rubric of permissible 
standards of conduct of practitioners, which is what the LPC 
is entitled to regulate. Furthermore, insofar as paragraph 8.2 
may be intended to confer exclusive competence on the LPC to 
recommend the conferral of silk on practicing advocates, (which 
is not necessarily the correct reading of paragraph 8.2) this cannot 
be enforced on the basis that it is a measure aimed at regulating 
professional standards of conduct of advocates. Nor would any 
such reading be in harmony with the law settled in the Mansingh 
judgment in the SCA, referred to above, since it remains the 
President’s prerogative to accept nominations from whomsoever 
he considers suitable.

As at the time of writing, the LPC is in the process of drawing 
up criteria and procedures for the selection of advocates for 
the conferral of silk and of attorneys for the conferral of senior 
attorney status.

The GCB has engaged with the LPC pointing out that 
paragraph 8.2 of the Code of Conduct is ultra vires and in conflict 
with the judgment in Mansingh. The GCB has also offered to 
cooperate with the LPC in finding a solution that preserves 

the essence of the silk selection as a peer review process. It is 
understood that before any draft guidelines are finalised, the GCB 
and bars will be given the opportunity to comment.

The GCB’s concern is that the process, whatever form it takes, 
ought to be based on peer review and that senior counsel should 
be nominated by a committee of their peers, based on wider 
consultation in their branch of the profession.

The silk selection process has experienced its fair share of 
challenges, particularly in seeking to overcome the legacy of a 
predominantly white and male senior corps. However, gender 
parity is far closer at junior levels and only 30% of juniors under 
five years’ seniority are white. Of the juniors of over five years 
seniority, less than 50% are white and male, but whites including 
women make up approximately 66% of that seniority group. The 
fact is that race and gender representivity in the ranks of senior 
counsel will only reach acceptable proportions when the ranks of 
the senior junior bar are swelled by women and black members. 
I mention this issue because it is central to any discussion about 
silk selection, but the solution to those challenges is a topic for 
another contribution. 

The institution of silk is only worth preserving if it maintains 
its integrity and continues to provide leaders to the bar of stature, 
ability and integrity. Whether it continues to achieve and to 
improve on the achievement of that objective depends in very 
large measure on the integrity of the selection process. A

Notes
1 Section 84 (2) (k) of the Constitution provides:

Powers and functions of President
 (1) The President has the powers entrusted by the Constitution and 

legislation, including those necessary to perform the functions of 
Head of State and head of the national executive.

 (2) The President is responsible for —
 . . .
 (k) conferring honours.

The future of silk

“The silk selection process has 
experienced its fair share of 
challenges, particularly in 
seeking to overcome the legacy 
of a predominantly white and 
male senior corps.“ H
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