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I am truly humbled and honoured to be counted among the 
recipients, deemed worthy of public recognition by the GCB, 

of the Sydney and Felicia Kentridge award, for dedication 
and excellence in service to the law in Southern Africa. I must 
confess, I was very surprised, and even shocked, when I 
received correspondence from the Chair of the GCB advising 
me of the GCB’s decision. I agonised for a while; not wanting 
to respond immediately, with a strong voice telling me: Don’t 
accept! I was thinking, at the time, of past recipients such as 
the late Pius Langa and Jules Browde, to mention but two, who 
had truly achieved excellence in the service of the law. What 
convinced me that I should accept the offer was the thought of 
a slap in the face for Sir Sydney Kentridge, who, I read from the 
Chairman’s letter, had supported my nomination. And, here I 
am! 

I did not know Sydney Kentridge well and never had the 
privilege of listening to him argue in court, even when he 
happened to come to Grahamstown, where I was based, in 
the mid-80s to argue for the release of a detainee, whose name 
I cannot now remember. I knew Felicia more closely, since 

she used to attend the annual general meetings of the Legal 
Resources Centre, of which she was a trustee and I an employee 
as in-house counsel. I am really honoured to be a recipient of 
this award. 

A little about myself for the benefit of those who did not 
Google me! 

Having been a member of both the attorneys’ profession and 
the Eastern Cape Bar in my past life, I wish to address you very 
briefly on a matter of mutual interest, namely: Whether there 
is still a place in our society for the Bar under the Legal Practice 
Act – given the changes brought about by the Act. My answer to 
this question is, of course, firmly in the affirmative. By the term 
“the Bar” I mean the traditional Bar: the organised advocates’ 
profession composed of the 11 or so constituent societies of 
practising advocates as represented by the GCB.1

The Legal Practice Act 2 of 2014, which came into effect on 
1 November 2018, significantly changes the landscape within 
which advocates practise. It supposedly abolishes the GCB.2 
And I am given to understand that the Bar is in a state of flux 
due to the promulgation of the LPA. But notwithstanding 
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the promulgation of the LPA, there remains a need, in our 
constitutional democracy, for the continued existence of the 
Bar; this because of the Bar’s unique features and best traditions 
with which you are all but too familiar and, most importantly, 
because of the value of the Bar to our country’s administration 
of justice. The flagship publication of the Bar, Advocate and its 
forerunner Consultus, are replete with valuable contributions 
that remind us of the importance of the survival of the Bar to 
our society.3 

Without detracting from the importance of the establishment 
of the Pan African Bar Association of South Africa (PABASA), 
whose proclaimed objectives and planned transformative 
innovations are commendable (and which, by-the-way, I 
believe can coexist harmoniously with the traditional Bar),4 
the traditional Bar, as a guild, remains the longest standing 
organisation of practising advocates in our society. It has 
produced many outstanding lawyers, among whom it rightfully 
lays claim to Sir Sydney Kentridge QC,5 Bram Fischer QC6 
and Ismail Mahomed SC7 to mention but a few. And, in these 
transitional times, with the Bar’s advantage of age, comes: (a) 
the wisdom of experience in managing its affairs and facilitating 
the qualification and continued training of its members; (b) the 
credibility it inspires with the Bench, the attorneys’ profession 
and the public at large, maintained, as it is, by the Bar’s high 
ethical standards; and (c) the will to survive that has always 
driven the Bar to adapt with the times and transform to meet 
the needs of our society albeit a bit slowly at times. All three of 
these themes quite evidently pre-occupy the Bar from a reading 
of the past issues of its abovementioned journal.

The LPA’s self-proclaimed primary purpose is to provide a 
“legislative framework for the transformation and restructuring 
of the legal profession”.8 While it preserves the general9 and 
functional10 distinction between “advocates” and “attorneys”, 
it inter alia, introduces the possibility for advocates, upon 
obtaining a Fidelity Fund Certificate and keeping a trust 
account, to “take work off the street”11 – which hitherto had 
been the exclusive province of the attorneys profession. 
However this not only limits, for those advocates who elect 
to do so, the reach of the cab-rank-rule, which importantly 
safeguards access to quality justice for the public, but further 

denies the public, “(c)ertain obvious benefits”12 which would 
otherwise accrue to the client from the strict maintenance of 
the division of the advocates’ and attorneys’ professions. These 
“obvious benefits” include: 

(a)  the encouragement of counsel’s independence of thought 
and action, and candour and objectivity in advice, which get lost 
with tight proximity to a client and the client’s cause; and 
(b)  an effective, efficient and complementary pooling of skills 
and knowledge in which the client benefits by more than the 
mere sum of the parts in employing both an instructing attorney 
and advocate. 

The latter benefit, one must of course acknowledge, comes at a 
price to the public.13 But as Lord Bingham observed in his book, 
The Rule of Law, the affordable resolution of civil disputes is par-
ticularly elusive in common law jurisdictions like ours (as com-
pared with civil law countries like France and Germany) because 
of the much larger and more labour-intensive role played by 
lawyers in our adversarial system.14

Under the LPA, both the attorneys’ and advocates’ 
professions are now mandatorily regulated by the Legal 
Practice Council (LPC).15 This LPA- created body – composed 
of a total membership of 23 (only six of whom are practising 
advocates16) – controls the admissions and enrolment of all 
legal practitioners17 and it is quite importantly empowered to 
regulate the professional conduct of all legal practitioners in 
accordance with the requirements of both the LPA and the Code 
of Conduct.18 Consequently, in so far as the Bar is concerned, the 
Council (LPC) is a clear break with the self-regulation previously 
enjoyed by the Bar. This seems to me at odds with international 
best practice as enumerated thus in the Basic Principles on the 
role of lawyers, adopted by the Eighth United Nations Congress 
on the Prevention of Crime and the Treatment of Offenders, 
Havana, Cuba, on 27 August to 7 September 1990:19

“Professional associations of lawyers
24. Lawyers shall be entitled to form and join self-governing 

professional associations to represent their interests, 
promote their continuing education and training and 
protect their professional integrity. The executive body 
of the professional associations shall be elected by its 
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members and shall exercise its functions without external 
interference.”

Thus, to the Bar, the LPC may be said to be denying sovereign 
self-determination ironically in the name of democratising it, for 
this legislative intervention (that draws from three ministerial 
appointments, two from academia and one from the Legal 
Aid of South Africa) is done in the name of advancing and 
protecting the public interest.20

With the coming into effect of the LPA, we ought not to lose 
sight of the fact that advocates and attorneys are as much a part 
of the courts in which they practise as the judges who preside 
over them. Their overarching duty is to the court. Although they 
are not court employees and practise independently in private 
practice, they remain officers of the court. And to emphasise 
their duty to the administration of justice: it is with the court 
where practitioners’ ultimate disciplinary jurisdiction vests.21

With that said, let me conclude with a recap that ours 
is a constitutional democracy founded, inter alia, on the 
achievement of equality and the advancement of human 
rights,22 the supremacy of the Constitution and the rule of law,23 
and where “considerable power is reposed in the courts”.24 
There is thus no doubt that the Bar still performs a vital 
function in our legal system for, as David Pannick QC wrote 
in the concluding chapter of his book Advocates, “No modern 
society which values human rights could survive without 
professional advocates. No modern society which understands 
the central role of advocacy in the legal system would confine 
its practice…”.25 The Bar has never been afraid of reforms; 
it quite resiliently withstood the extension of the right of 
audience to the attorneys’ profession and will withstand the 
interventions of the LPA. A
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