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Ever since H.L.A. Hart published his magnum opus The 
Concept of Law, jurisprudes have been keenly aware of the 

importance of the philosophy of language to the philosophy of 
law. Many central issues in jurisprudence depend, it turns out, 
on an adequate conception of language. Much less remarked 
upon is the close connection between language and the actual 
practice of law. 

One way this underappreciation manifests itself is in an 
oft-misplaced reliance on dictionaries during the course of legal 
argument. I can clearly recall the first judgment I read that 
referenced the dictionary. A relative newcomer to law, I found it 
strange then that the learned judge had consulted neither Voet 
nor Grotius in coming to his learned conclusion, relying rather 
on a tome written by lexicographers without LLBs and which 
was never intended to be given any legal effect. 

That case was Van Heerden v Joubert 1994 (4) SA 793 (AD), 
and the judge was Grosskopf JA. An inquest into the death of 
a stillborn baby was challenged on the ground that an inquest 
could only be held into the death of a person. The submission 
was that, since the baby was stillborn, it was not a person. The 
crisp legal issue therefore was whether the word ‘person’ as it 
is used in the Inquests Act 58 of 1959 includes stillborn babies. 

Apparently at a loss, the learned judge consulted no less than 
four dictionaries in concluding that it does not.

Here is the thing. None of the definitions considered by 
the court expressly contemplated the personhood or non-
personhood of stillborn babies. Closest to such an implication 
was the requirement, present in some of the chosen definitions, 
that a person be alive. But this just shifts the debate to a 
consideration of the meaning of ‘alive’. Is a foetus alive? It is not 
at all clear; as the introduction of ‘heartbeat bills’ in the United 
States indicates, there is scope for reasonable disagreement (if 
we are charitable, as we should be, as to the sincerity of the 
debate).

And just as it would be folly to suppose that handing a 
dictionary to the Alabama state legislature could possibly 
convince them to put an end to the abortion ban, so too it is folly 
to suppose that dictionaries can solve thorny legal questions. 

This is not to say that there is something per se wrong with 
the lawyer’s practice of consulting dictionaries to help solve 
otherwise intractable legal questions. ‘Words are our weapons’ 
could be the lawyer’s battle cry (of course, one should not 
be a reductivist: there is surely more to law than the mere 
manipulation of words…). 
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Rather, reliance on dictionaries is misplaced if they are used 
as substitutes for methodical legal reasoning, instead of mere 
crutches. We would do well to remember that dictionaries are 
not written with the legal profession in mind. Words as they are 
used in statutes and by the common law bear only superficial 
resemblance to their everyday counterparts. ‘Negligence’ 
as it is used in our law of delict has an etymological but not 
semantic relation to ‘negligence’ as defined by the Oxford 
English Dictionary. Sometimes, elision of this distinction leads to 
otherwise avoidable mistakes in legal reasoning. 

To illustrate, consider the following comment made by 
Professor Johann Neethling: ‘[I]t would be illogical to blame 
someone (that is, to find negligence on his part) who has not 
acted wrongfully.’1 The mistake here is the implicit assumption 
that ‘negligence’ as it is used in everyday discourse is the same 
as it is used by law. If this were the case, Professor Neethling 
would be right: in everyday discourse, negligence connotes 
blameworthiness and, therefore, wrongfulness. But it is a 
mistake to assume that the same holds in law. 

In law, negligence is determined by – and only by – the 
classic test formulated in Kruger v Coetzee 1966 (2) SA 428 (A) 
and as it has been developed and applied by our courts since. 

And a proper appreciation of that test makes it clear that 
blameworthiness is neither here nor there to the determination 
of legal negligence.

I am not the first to make this point. Judge Nugent (as he 
then was) has also made it, in typically eloquent fashion: 

‘[W]ords are no more than words: they do no more than de-
scribe conduct that has certain features that are defined by law. 
Their meaning derives from the features of the conduct that 
they describe, and it is not the other way round.’2 

Of course, misplaced reliance on dictionaries is not exhaustive of 
the possible pitfalls of an underappreciation of the importance 
of linguistic theory to law. The court in Van Heerden did not only 
make do with lexicology in concluding that a stillborn baby is 
not a person. Another factor considered by the court is that rec-
ognition of stillborn babies as persons might have implications 
for the law relating to abortion. One such implication mentioned 
by the court is that medical practitioners who perform legalised 
abortions might be subject to inquests. 

But this does not follow; holding that a stillborn baby is a 
person does not imply that unborn foetuses are. 

What accounts for the conflation? Again, I think linguistic 
theory can help provide an answer. The ‘sorites paradox’ occurs 
when a single small change along some relevant dimension 
does not suffice to change the applicability of a given term. The 
classic formulation plays on the word ‘heap’. Suppose there is 
a heap of sand from which grains are individually removed. 
The question we are asked to consider is whether removing a 
single grain of sand ever turns the heap into a non-heap. If yes, 
then a single grain of sand marks the difference between heap 
and non-heap – most counterintuitive. If no, then you are led, 
incontrovertibly, by repeated applications of your answer, to an 
uncomfortable conclusion: that a single grain of sand constitutes 
a heap.

This is, of course, an absurd conclusion and no lawyer 
would, one would hope, reason like this. Unfortunately, lawyers 
– even learned judges of appeal – often do reason precisely 
like this. By implicitly assuming that a small change in the 
time dimension can never change the legal personhood of a 
baby, the court in Van Heerden did just this. Indeed, the court’s 
insistence that accepting stillborn babies as persons might have 
implications for the law relating to abortion can only hold if the 
court accepts the sorites series from ‘stillborn baby’ to ‘unborn 
foetus’!

Law is not like mathematics or physics. It does not consist 
of the application of abstract principles to concrete scenarios 
to yield a uniquely true answer. Legal reasoning is fallible and 
defeasible. This is at least partly due to its reliance on natural 
language as the method of expression. Accordingly, we would 
all do well to use, as J.L. Austin has said, ‘a sharpened awareness 
of words to sharpen our perception of the phenomena.’3 A
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