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REFLECTIONS ON 
LITIGATION
By Jeremy Johnson*

Litigation is an adversary system. That means that as a litigator 
you have an enemy. You could, like some fake litigators, treat 

it as a game of chess where you can go off and have a beer with 
your opponent after the battle royale. But you know, because 
you are a true litigator, that it is not a game. Which is why you 
say it so often: “This is not a game” you remind your quaking 
junior and secretary and attorney and candidate attorney. Then 
you start doing what litigators do – they quote themselves. “As I 
was just saying the other day to Jeremy at the polo: ‘This is not 
a game!’”. That has the inevitable effect of making what you 
say sound so much more weighty. All litigators know that you 
can say nothing without supporting it with authority so you lift 
yourself up by the bootstraps, as litigators are fond of saying 
about others, so that they might have that forbidden ‘second 
bite at the cherry’ (though I always find one bite and that’s the 
whole cherry, if not more than one, gone in a gulp). They are 
fond also of accusing each other of going on ‘fishing expeditions’ 
which is apparently a prohibited activity, though a lot of fishing 
expeditions seem to go on all the time. So, coming back to your 
identity as a true litigator, you treat every skirmish as a battle to 
the death, where going off to have a beer with your opponent 
would only happen if you’d inexplicably lost (all losses being 
inexplicable), and you were strategically indulging his repulsive 
win-induced collegiality because you were actually still looking 
for a way to kill him without being caught. A cudgel-blow in the 
shadows as you leave the pub? An unfortunate little stumble 
as the bus approaches? A parking-lot: “Whoopsy-daisy my foot 
slipped onto the accelerator there just as he was walking in front 

of me?” An accidental slip in the loo as you both step- up to the 
urinal for the sacred ritual? “Honestly Officer, one minute we 
were laughing about ‘taking the piss’ and next minute, there 
he was, lying on the floor, that awful gash …oh my, I’ll never 
forget the sight.” Yes, it is an adversary system alright and only 
true litigants know that the fight never ends, that hatred of 
one litigator for another knows no bounds; anything goes in 
litigation, provided it is within the rules, and there are a precious 
few of those that can withstand prolonged determined scrutiny. 
What might initially seem to be a rule that says that one must 
not – under any circumstances – (now there’s a lovely cliché for 
the ages), absolutely not do the forbidden deed, can become a 
rule which, miraculously, (and bearing in mind the ambiguity 
of language and all that), be read as a rule that says that in fact 
in these particular circumstances the so-called ‘forbidden deed’ 
must actually be done! This is the well- known affliction suffered 
by all litigators from time to time known as believing in your 
own propaganda. Client wants you to find a legal excuse for his 
having committed the forbidden deed. You want to do the same, 
after all, client is such a lovely, if misunderstood, little billionaire. 
It is necessary, as your objective – no one mention that luxury 
power yacht that is just one more good month out of reach – 
professional judgment so clearly directs, that you research into 
the deepest crannies of the law library to find that Nepalese 
Appeal Court case that firmly establishes just how right your 
client was, in the circumstances of course. A
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“Only true litigants know 
that the fight never ends, 
that hatred of one litigator 
for another knows no 
bounds; anything goes 
in litigation, provided it 
is within the rules, and 
there are precious few of 
those that can withstand 
prolonged determined 
scrutiny.”
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