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FROM THE EDITOR

Being a journalist can be a thankless business – everything is our fault (or 
the fault of “The Media” as though we are all one thing); we get everything 

wrong, we are captured, we are Stratcom. 
Worse, sometimes we write stories about things that are horrible, or 

sensitive. Sometimes we criticise people we generally admire.
But while some people will hold it against you (seemingly forever in some 

cases), not everyone.
The first time I encountered Willem van der Linde was at his first interview 

before the Judicial Service Commission. When I was canvassing anonymous views 
beforehand on the candidates, he was spoken of – by almost everyone I asked – in 
the highest possible terms. His skills were lauded. His contribution and commitment to 
transformation was praised by his black colleagues. Juniors looked up to him.

At the time I had never seen him on his feet in court and it was only later when I saw 
him argue for the GCB in the Mansingh case, about the conferral of silk, that I realised why 
his advocacy skills were spoken of so highly. His address was excellent. 

But that first JSC interview was a bit of a disaster. He got tied up about his membership 
as a young man of the Ruiterwag – the youth wing of the Broederbond – and went 
here and there, answering questions about it. When he did not get the nod, many of his 
colleagues were outraged.

When I wrote about it, I said this was an instance where I could not fault the JSC’s 
decision not to appoint him. This made some people angry.

But he wasn’t angry. He was so gracious about it. After my column came out ahead 
of his second JSC interview, we literally bumped into each other with our breakfast trays. 
He made a point of greeting me politely and warmly, respectfully even; it felt genuine as 
well. I was moved – in a way that perhaps only other journalists will understand.

I have read the tributes to him in this edition from those who knew him far better than 
me, and I am not surprised of their admiration. He is particularly special to us at Advocate, 
because he chaired our editorial committee for many years.

Van der Linde was, perhaps, one of those people who was not as good at the job 
interview as he was at the job itself. And appearing before the JSC is one of the most 
gruelling job interviews ever. 

As it happens, in this edition, the JSC is in the spotlight with a very thought-provoking 
contribution from Supreme Court of Appeal Judge Azhar Cachalia criticising how the JSC 
has gone about balancing the constitutional requirements for judicial appointments. 

I don’t agree with Judge Cachalia on some of the views he has expressed, but I think 
it is crucial that we debate this issue. And I hope we can do so on these pages going 
forward in the way that Judge Cachalia suggests – with more light than heat. It is such a 
vexed topic that, for many years, people have avoided expressing their views publicly 
– preferring to gossip and moan in corridors – for fear of being labelled or attacked. For 
Judge Cachalia to do so now is the kind of moral courage we expect from our best judges. 

GCB chairman Craig Watt-Pringle SC has in his chairman’s contribution looked at 
the JSC from a different angle: why the advocates profession should contribute towards 
building the judiciary; and one of the ways it has contributed so far – through the GCB’s 
extensively researched comments on the candidates for judicial appointment. I have 
reported on the JSC for years and the GCB submission is the one document I desperately 
try to get my hands on ahead of interviews – to really know what’s what with the 
candidates. It is very important work and seems to assist the commission. 

I have also, in my column, ranted about the JSC’s other role – judicial discipline (short 
version: not happy). A

The editor contributes to Advocate as an autonomous author. The views she expresses 
are entirely her own, and do not purport to represent any view or position of Advocate or 
of the GCB.
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chair’s contribution

THE BAR’S CONTRIBUTION 
TO THE WORK OF THE JSC 

Craig Watt-Pringle SC, chair, General Council of the Bar of South Africa 

Elsewhere in this edition of Advocate is an extract from an 
address by Supreme Court of Appeal Judge Azhar Cachalia 

to a Helen Suzman Foundation roundtable on the independence 
and accountability of the judiciary, held in Cape Town on 4 
December 2019, on the performance of the Judicial Service 
Commission in relation to the selection of judges. His address 
was honest, forthright, insightful and troubling. 

The thrust of Justice Cachalia’s talk is mentioned early on:
“the JSC has, particularly over the last decade, 
overemphasised race or other factors and paid less attention 
to skill and competence in the appointment process. This 
approach does not accord with the proper interpretation of 
the relevant provisions of the Constitution. The result is that 
the judiciary has been denuded of skills. This has caused 
concern in the legal profession and the broader public. It is 
therefore important that the appointment of judges is once 
again placed back on a proper constitutional footing.”

The skills deficit is a common refrain echoed in the corridors 
of advocates’ chambers and elsewhere. The superior courts 
and particularly the Supreme Court of Appeal (SCA) and the 
Constitutional Court, have over the past decade, steadily been 
denuded of specialised skills essential for the effective operation 
of apex courts, given the binding nature of their judgments. The 
first and essential requirement for appointment to the bench is 
that the candidate must possess adequate skills. 

The level of skill required for appointment to the SCA and 
the Constitutional Court is higher than for the High Court. 
Crucially, the appeal courts need judges with specialised skills, 
including those in areas of law such as commercial law, income 
tax and intellectual property.

The increasing skills deficit in the apex courts, Justice 
Cachalia says, is due in part to the JSC’s misinterpretation of 
the requirement in section 174(2) of the Constitution of the 
Republic of South Africa, 1996,1 that the judiciary is to reflect 
broadly the racial and gender composition of South Africa. 
The manner in which the JSC has interpreted and applied this 
requirement has on occasion led to worthy candidates falling 
out of consideration, on the basis of unofficial race and gender 
quotas. Another important factor is the over-politicisation of the 
selection process in which the specialised skills of the candidates 
appear to play a minor role.

I was provoked, in the benign sense of the word, by 
Justice Cachalia’s address, to write on the topic of the GCB’s 
contribution to the important work performed by the JSC, before 
having to face the following reasonable question: If there is 
reason to be concerned about the JSC’s selection process and its 
outcomes, what is the GCB doing about it?

As advocates we ought to have more than a passing interest 
in the quality and efficiency of the bench. Advocates may think 
that they “sell” their time and legal expertise. If so, I would beg 
to differ. The ultimate “product” of our services is the effective 
resolution of legal disputes. We do so by providing legal opinions 
and by assisting our clients to launch and prosecute legal procee-
dings to their final conclusion. Our “product” is nothing less than 
the resolution of disputes by use of the threat and institution of 
court proceedings. If courts are not effective in bringing disputes 
to a satisfactory end, we have no product to sell.

Our interest in the quality and efficacy of the bench is 
therefore not limited to the existential ideal of practising before 
competent and diligent judges. It goes to the heart of our reason 
to exist as a profession.
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The Bar’s contribution to the work of the JSC 

Litigation is an expensive undertaking. Any litigant asked 
to fork out substantial fees should be entitled to do so in the 
belief and expectation that the judicial process will produce a 
better result than either letting the matter rest, or compromising, 
or taking the law into their own hands. Faith in that outcome 
depends in part in counsel’s ability to predict, with a reasonable 
degree of accuracy, how our judges will see the law and apply it 
to the facts. Anything else would be a lottery.

Nor is it a total answer to say that arbitration offers a viable 
alternative to unpredictable judges who preside, both at puisne 
and appeal court level. Firstly, many legal disputes can only 
be resolved by the courts, such as matters involving status, 
notably matrimonial disputes and insolvency matters. Second, 
arbitrations are only viable if all parties have agreed to submit to 
arbitration and can afford the additional costs of the arbitrator 
and venue. Recalcitrant debtors in particular are generally 
not eager to do so. Finally, arbitration awards are susceptible 
to judicial review and the less effective the court system, the 
greater the scope for judicial reviews to be used to frustrate the 
enforcement of arbitration awards and to lead to unpredictable 
outcomes. 

It follows that, as practising advocates, we should be 
concerned that our ability to deliver on the advice that we give is 
the very life-blood of our profession, without which we are little 
better than snake-oil salesmen. And so, we, as the purveyors of 
litigation, so to speak, ought to do whatever we can to ensure 
that the judges selected by the JSC will enhance the ability of the 
bench to deliver on the notion that litigation ought to give rise to 
competent judgments, without undue delay. 

About twice a year, the JSC publishes its shortlists of judicial 
candidates and invites submissions on the suitability of the 
candidates. The GCB has, from the outset of the JSC’s existence, 

submitted comments elicited from the members of its constituent 
bars to the JSC. The bars have been a valuable source of relevant 
information on the candidates, particularly when the candidates 
have been drawn from the ranks of senior counsel. In the early 
years, the comments submitted to the JSC were largely based 
on anecdotal information, lacking in any uniform structure or 
adherence to relevant criteria. 

However, from 2011, the Johannesburg Bar approached the 
task in a far more structured manner which aimed at providing 
the JSC with a consistent and uniform format of review for each 
candidate which sought, as objectively as possible, to address the 
relevant criteria identified in the Constitution and by the JSC in 
its assessment of the candidates. The objective is not to “rank” or 
recommend some candidates above others, but to comment on 
the virtues and weaknesses of each candidate in such a way as 
to afford the commissioners the ability to make an “apples versus 
apples” comparison of their own. Another important purpose of 
the reviews is to assist the Commissioners to identify issues that 
they may wish to probe in more depth during the candidate 
interviews.

Over the past few years, the GCB has encouraged all bars 
to use Johannesburg’s methodology. A significant amount of 
work is required to produce the reviews. The GCB has therefore 
sought to coordinate the efforts of the bars so that there is only 
one GCB review for each candidate. It makes sense for the better 
resourced bars, like Johannesburg, Pretoria, Cape Town and 
Durban, to accept a disproportionate work load and to take on 
the reviews of candidates for appointment to the Constitutional 
Court, SCA, Competition Appeal Court, Labour Appeal Court, 
Labour Court, Land Claims Court and Electoral Court. Bars 
generally deal with reviews in respect of candidates for the high 
courts at which they practise, although not invariably so.

Judges M
atter
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Each bar is requested to appoint a coordinator and the 
coordinator, in turn, recruits members from her bar to prepare 
the reviews. Ideally, there ought to be a team of three or more 
advocates per candidate review, usually comprising a senior 
and two or more juniors. Pupils have frequently been willing to 
assist and have made valuable contributions over the years.

The review team carefully considers the candidates’ 
application for judicial appointment or promotion, which 
contains important information relating to the candidate’s 
academic record, relevant work experience, academic writing, 
judicial record as acting or permanent judge, as the case may 
be, written judgments – both reported and unreported – and 
judgments taken on appeal and whether the candidate’s 
judgments were overturned or upheld on appeal.

A time consuming, but invaluable part of the process is for 
the team to read judgments handed down by the candidate 
and record on appeal. This is the “proof of the pudding”, as 
few judges are appointed without having shown what they are 
capable of as acting judges. 

Anecdotal evidence of a candidate’s suitability for the bench 
usually plays a minor role, if any. 

Each review contains precisely the same sub-headings, each 
of which succinctly describes the criterion to be addressed. 
They are as follows:

•	 The	candidate’s	appropriate	qualifications

•	 Whether	the	candidate	is	a	fit	and	proper	person

•	 Whether	the	candidate’s	appointment	would	help	
reflect the racial and gender composition of South 
Africa

•	 The	candidate’s	knowledge	of	the	law,	including	
constitutional law

•	 The	candidate’s	commitment	to	the	values	of	the	
Constitution

•	 Whether	any	judgments	have	been	overturned	on	
appeal

•	 The	extent	and	breadth	of	the	candidate’s	
professional experience

•	 The	candidate’s	linguistic	and	communication	skills

•	 The	candidate’s	ability	to	produce	judgments	
promptly

•	 The	candidate’s	fairness	and	impartiality

•	 The	candidate’s	independent	mindedness

•	 The	candidate’s	ability	to	conduct	court	proceedings

•	 The	candidate’s	administrative	ability

•	 The	candidate’s	reputation	for	integrity	and	ethical	
behaviour

•	 The	candidate’s	judicial	temperament

•	 The	candidate’s	commitment	to	human	rights	and	
experience with regard to the values and needs of 
the community

•	 The	candidate’s	potential

•	 The	message	that	the	candidate’s	appointment	
would send to the community at large

List of judgments considered

•	 Reported	decisions

•	 Unreported	decisions

•	 Judgments	upheld	on	appeal

•	 Judgments	overturned	on	appeal

This is a fairly comprehensive list. In relation to the issue 
which seems to enjoy significant attention in the JSC, namely 
“Whether the candidate’s appointment would help reflect 
the racial and gender composition of South Africa,” a typical 
answer might read like this:

“Currently, the SCA comprises of twenty-two permanent 
judges. Five are black women, eleven are black men, one is a 
white woman and five are white men. 

It is apparent, therefore, that while strides have been taken 
to address racial representivity, the Court is not representative 
of either the racial or gender composition of South Africa. 
In particular, gender representivity still lags behind. While a 
positive step was taken in the appointment of a black woman 
as the President of the SCA, there remains a significant gender 
imbalance in the ranks of permanent Judges of the SCA.

The candidate is a black woman of “Indian” descent 
and her appointment would therefore assist in reflecting the 
gender and racial demographics of the Republic.”

The Bar’s contribution to the work of the JSC 

“And so, we, as the purveyors of 
litigation, so to speak, ought to do 
whatever we can to ensure that 
the judges selected by the JSC will 
enhance the ability of the bench to 
deliver on the notion that litigation 
ought to give rise to competent 
judgments, without undue delay.”
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We	seek	to	ensure	uniformity	in	the	reviews.	Using	the	same	
example, if there were two women of “Indian” descent applying 
for the same court, then the comment under this criterion ought 
to be identical, because in relation to this particular criterion, 
there is no basis on which to make the same point differently 
for each of the candidates. Not all criteria lend themselves to 
such a high degree of uniformity, but I simply seek to illustrate 
how we strive to provide the Commissioners with an objective 
basis for comparison of the candidates’ relative suitability for 
appointment to fill a particular vacancy.

Circling back to where I started, perhaps our reviews ought 
to include commentary on whether the specialised skills, if 
any, of the candidates will assist in filling perceived gaps in 
the expertise of the bench in question. It would be invidious 
to comment on the extent to which, for example, the SCA may 
currently have, or lack, experts in particular fields of law. But 
one way to avoid offering uninformed and potentially offensive 
advice, would be simply to draw attention to the specialised 
skills of each candidate, if any, and to leave it to the heads of 
court (the Judges President, President of the SCA and the Chief 
Justice) to advise the JSC of their particular court’s need for 
specific skills. In addition, candidates could be required by the 
JSC to identify any specialised skills to which the candidate lays 
claim and to provide substantiation of the claim.

It can only be hoped that the Commissioners would take 
note of the pleas of the heads of court to provide them with the 
means to do the job. As the GCB, we will do our bit to assist the 
JSC in their important task. 

Finally, I hope that this contribution will have provided 
insight into the importance of the reviews and will impel 
many of our members to volunteer their services next time 
a call is made for members to prepare JSC reviews. For the 
reasons mentioned earlier in this contribution, our credibility as 
purveyors of litigation may depend on it. A

Craig Watt-Pringle SC 
Chairperson 
General Council of the Bar of South Africa

Notes

1 Sub-sections 174 (1) and (2) of the Constitution, 1996, read:
“174 Appointment of judicial officers
(1) Any appropriately qualified woman or man who is a fit and proper person 

may be appointed as a judicial officer. Any person to be appointed to the 
Constitutional Court must also be a South African citizen.

(2) The need for the judiciary to reflect broadly the racial and gender composition 
of South Africa must be considered when judicial officers are appointed.”

The Bar’s contribution to the work of the JSC 

A Critique of Statist-individualist Constitutionalism

Koos Malan

None of the articles of faith of the South African Constitution is plausible. The 
Constitution is not supreme and entrenched. Vulnerable to potent socio-political 
forces it changes continuously and often profoundly regardless of stringent 
amendment requirements. The trite threefold separation of powers is more 
metaphorical than real and therefore unable to secure effective checks and 
balances. Though institutionally separated with their own personnel and functions, 
the three powers are ordinarily integrated in a single dominant political leadership, 
committed to achieving the same ideological goals. The bill of individual rights 
cannot guarantee justice, because rights are subject to the ideologically-driven 
exercise of judicial interpretation, often with damaging consequences for those 
relying on the bill of rights. This situation does not only apply to South Africa, but 
to all Constitutions premised on the same articles of faith, in this book described 
as the doctrine of statist-individualist constitutionalism. An improved mode of 
constitutionalism is called for - one which is equipped with a sounder system 
of checks and balances and better endowed towards the achievement of justice 
through a balanced constitution.
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GCB MEDIA RELEASE
Proposed Voluntary Special Leave for Western Cape High Court Judge President Hlophe and Judge Salie-Hlophe

4 February 2020

1. Amongst the core objectives of the General Council of 
the Bar (“the GCB”) is one, to support the rule of law. 
Respect for the integrity and independence of the Bench is 
essential to the public’s respect for the judicial process as 
the appropriate and effective means to resolve disputes and 
adjudicate criminal liability and sanction. Conversely, the 
legitimacy of the courts and rule of law are undermined if 
serious questions surround the probity of judicial officers.

2. This objective is in accordance with the adage: justice must 
not just be done, but be seen to be done.

3. When the judicial officer concerned is in a position 
to decide not only those matters to which he or she is 
assigned, but to decide upon or influence the selection of 
judges to preside in specific cases, any unresolved issues 
tending to call into question the probity and independence 
of that judge pose serious concerns for the high regard in 
which our courts are and ought to be held.

4. The Judge President has the power in his Division to assign 
judges to specific cases and to decide who will be invited to 
take up acting appointments in the Division. Acting judges 
are not recommended by the Judicial Services Commission 
(“the JSC”). An acting judge has the same judicial authority 
as a permanent judge in relation to the matters that are 
assigned to that acting judge.

5. In this context the GCB has noted with concern the very 
serious allegations contained in an official complaint, under 
oath, by Deputy Judge President Goliath, to the JSC, in 
respect of the Judge President of the Western Cape Division 
of the High Court , Judge Hlophe, and against Judge Salie-
Hlophe to whom the Judge President is married. All three 
judges serve on the Western Cape High Court Bench.

6. The complaint includes allegations that the Judge President 
improperly sought to influence the appointment of judges 
whom the Deputy Judge President was in the process 
of assigning to a high-profile matter involving former 
President Zuma, as well as allegations that Judge Salie-
Hlophe wields influence in the Division by virtue of her 
marital relationship with the Judge President. The public 

has also been privy to Judge Salie-Hlophe’s public riposte 
to the Deputy Judge President’s complaint. At a minimum, 
therefore, the public is aware of a breakdown of trust 
between the two most senior judges in the division and 
between the Deputy Judge President and Judge Salie-
Hlophe, none of which engenders confidence in the judicial 
process.

7. The allegations have yet to be considered by the JSC. The 
GCB does not purport to express any views on the cogency 
of the allegations in the complaint, or of any response 
thereto. The fact that these allegations have been made and 
are in the public domain is sufficient to impact adversely on 
public confidence in the judiciary.

8. Only when and in the event that the JSC decides to 
institute a judicial conduct enquiry into the matter is there 
a legislative mechanism for the judges whose conduct is 
under scrutiny, to be suspended pending finalisation of the 
process.

9. However, there is precedent for judges facing complaints 
of judicial misconduct to request the Minister of Justice and 
Correctional Services to be permitted to go on special leave, 
before suspension is implemented. In the past, the Minister 
has acceded to such requests.

10. The GCB agrees with calls that have been made by its 
own constituent Bar, the Cape Bar Council and by other 
organisations and individuals, that it would be in the best 
interests of the administration of justice and integrity of the 
High Court, for Judge President Hlophe and Judge Salie-
Hlophe to apply to go on special leave pending the JSC’s 
deliberations.

11. The GBC accordingly calls on the Judge President and 
Judge Salie-Hlophe to make such a request to the Minister 
and trusts that any such request will receive favourable 
consideration by the Minister.

Craig Watt-Pringle SC 
Chairperson 
General Council of the Bar of South Africa
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GCB MEDIA RELEASE 
On 0% Increase To Judges’ Remuneration

11 March 2020

The General Council of the Bar (GCB) has noted with concern 
the decision by the Parliament’s Portfolio Committee to ap-
prove the proposal by the President of South Africa not to in-
crease the salaries of judges in the 2020 to 2021 financial year.
An independent, impartial and competent judiciary is essen-
tial to the rule of law. Judges’ tenure and remuneration is pro-
tected in section 176 of the Constitution, 1996 for this reason.

The GCB recognises and supports the need for economic 
prudence in the current climate. The judiciary however is 
in a special position upholding the constitution and the rule 
of law; a task central to the functioning our democracy and 
economy.

Over at least the past ten years judge’s remuneration has 
been declining in real terms with consistent increases below 
CPI. A judge now earns approximately 85% less in real terms 
than ten years ago.

The reduction in judges’ remuneration over the past dec-
ade in real terms:
−	discourages	appropriate	candidates	from	seeking	

judicial appointment,

−	lowers	morale	amongst	judges	who	already	have	
high workloads and are often called on to use their 
personal resources to meet their obligations,

−	could	cause	sitting	judges	to	consider	leaving	the	
bench or

−	to	seek	other	sources	of	income	which	could	detract	
from their performance and potentially their inde-
pendence.

In the GCB’s view, a 0% increase for judges undermines our 
judiciary and with it our democracy and economy. The GCB 
therefore calls upon Parliament to provide an increase in 
judges’ salaries to ensure reasonable and fair compensation 
for judges. At the very least this would require the implemen-
tation of the recommendation of the Independent Commis-
sion for the Remuneration of Public Office-bearers of a 3% 
increase back-dated to 1 April 2019.

Craig Watt-Pringle SC 
Chairperson 
General Council of the Bar of South Africa

Guidelines for writers
Advocate: The South African Bar Journal 

1. Advocate is the mouthpiece of the 
South African Bar. It is a professional 
journal which provides information 
and guidance on developments in 
the profession and the administration 
of justice. Contributions on subjects 
which are of practical importance to 
members of the Bar are welcomed, 
and will receive priority.

2. All manuscripts must be in MS Word 
or WordPerfect format, double-spaced 
throughout, including references 
and footnotes. An article should not 
exceed 3 000 words. Letters, notes 
and reports should generally not 
exceed 1 000 words. Shorter pieces, 
and clear, communicative writing, are 
preferred.

  Legal jargon derived from pleadings 
(e.g. ‘thereby’, ‘thereof ’ etc) should 
be avoided.

  A contribution must preferably be 
sent by e-mail as an attachment to a 
message.

3. Contributions and letters should be 
addressed to:  
The Editor, Advocate

 Email: franny.rabkin@gcbsa.co.za
    editor.advocate@mweb.co.za
 Postal: PO Box 786878, SANDTON,  

   2146
 Tel: +27 (0) 82 927 5536 (editor)
  Fax: +27 (0) 11 784 0182
 
4. Material is considered for publication 

on the understanding that:
•	it	has	not	been	published	or	submitted	

for publication elsewhere;
•	the	editorial	committee	and	the	editor	

have reserved the right to edit it as 
to style, length and language;

•	the	writer	has	carefully	checked	
quotations and references for 
accuracy;

•	it	is	written	in	clear,	jargon-free	
language, and has linguistically 
been	reviewed	and	checked	for	
errors.

 5. The writer ’s academic and 
professional qualifications, and also 
his or her occupation or professional 
status must be stated.

6. Footnotes should, if possible, be 
avoided. Case references should 
preferably be incorporated into the 
text. When referring to a book the 
publisher and date of publication 
should be mentioned. In the case 
of articles the name of the writer, 
the title of the article and the date 
of publication should be indicated. 
Where footnotes are unavoidable, 
they should be numbered 
consecutively in superscript in the 
text, and reproduced at the end of 
the article. If there are only a few 
footnotes, asterisks may be used.

Further details on Advocate’s house style 
are available from the editor at the above 
address. A
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Justice Mbuyiseli Madlanga Tembeka Ngcukaitobi SC

2020 marks the 10th anniversary of residential 
advocacy training courses provided by the GCB 

for its members. Over the past decade, the Wallenberg Centre in 
Stellenbosch has played host to intermediate and advanced trial 
advocacy courses, courses on how to handle expert witnesses 
and a somewhat unique course on legal writing and reasoning 
(with a healthy dose of philosophy and logic thrown in – much 
to the discomfort of a number of participants!).

Whilst there have previously been courses which contained 
elements of appellate advocacy, this year saw a new course 
added to the GCB’s advocacy training arsenal. Anna Annandale 
SC, the National Convenor of Advocacy Training, together 
with a committed team comprising judges and advocates 
from around the world created the first dedicated advanced 
appellate advocacy training course, which was introduced to 
huge acclaim.

Focusing purely on applications for leave to appeal and the 
appeals themselves, the course provided an almost equal focus 
on written and oral appellate advocacy skills.

The faculty that came together to teach on this course has 
rightly been described as one of the best of its kind. Apart 
from a modest quota of juniors, the faculty comprised Judges 
and Silks from across the world who either took time out of 
their recess (the South African bunch) or escaped winter in the 

Northern Hemisphere (the, well, Northern Hemisphere bunch) 
or came from Hong Kong and surrounds (to have some peace 
and quiet in South Africa).

Participants ranged in experience from five to 20 years’ 
call and had the almost unique opportunity to learn from and 
practise with the best in their field in how to argue appeals and 
how best to advance their case. The schedule was intense and 
punishing and included talks by the likes of Wallis JA on the 
power	of	Heads	of	Argument	and	Unterhalter	J,	as	well	as	by	
overseas faculty. Legal logic and philosophy made a welcome 
return, presented by Dr Jason Werbeloff who had participants 
grappling with fallacies (with an “f ”!!), straw men and the 
dawning realization that logic and law perhaps should develop 
a closer relationship in the future!

Participants were lucky to be addressed by Justice 
Madlanga of the Constitutional Court on what judges of that 
august body expect when matters are argued before them, as 
well as by Tembeka Ngcukaitobi on handy hints for arguing 
appeals.

As always, the course culminated in an epic Gala Dinner. 
The chair of the International Advocacy Training Council, 

Brendan Siva from Malaysia, gave the keynote address about 
the place of advocacy training in our respective jurisdictions 
and how blessed the South African bar is not only to have 

ADVOCACY TRAINING 
INCREASES ITS APPEAL
by Warren Shapiro, Durban Bar
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access to these courses but also to trainers whose commitment 
to training is unrivalled. Brendan paid rightful tribute to 
Annandale SC and her team for the fortune of work put into 
training on an ongoing basis, at a great impact to their own 
practices and family lives.

Mr. Justice Russell Coleman from the Hong Kong High 
Court had the crowd in stitches with his after-dinner address 
on how he learned to become a judge, and how to identify 
the various kinds of advocates. My personal favourite was the 
‘Solar Advocate’, who was described as being very bright, but 
miles away from Planet Earth (and, yes, we all know the kind of 
colleague described!).

Entertainment was provided by Rogers J and his 
international supporting act who debuted their version of 
Twinkle Twinkle Little Star and an equally robust performance by 
those brave participants who treated the crowd to their version 
of Another Brick In The Wall. 

Whatever your level of seniority or area of practice, there 
is no excuse for missing out on these courses. The GCB offers 
courses at every level and not only commits vast resources to 
presenting the courses, but also secures faculty that is literally 
world-class. If doing justice means doing the very best job 
possible for our clients, we all need this training and can all find 
something from which to benefit. See you at the next one!

Gauteng participants and faculty Judge David Unterhalter (Gauteng High Court) speaking on appellate 
advocacy

Master of Ceremonies Keabetswe Mokotedi (JSA)

Benny Makola SC (JSA), Judge Sharise Weiner (Gauteng 
high court) and Robert Low from Malaysia

Ka Wong, secretary general of the International 
Advocacy Training Council. Judge Trevor Gorven (KZN 
High Court) and Robert Low from Malaysia
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I would like to speak directly to the participants of this course. 
You have spent the last four days (and perhaps many more 

days before the course) poring over course materials, learning 
new skills and trying new things, with your heads buried in the 
sand. 

But all of you found a way to navigate out of the sands and 
to present your case effectively at the end. You should be proud 
of that.

You will no doubt be reflecting on how much you have 
learnt. And how nice the trainers have been to you. But it 
shouldn’t end there. 

Let me add two things that you ought to reflect upon as you 
head back to your respective homes tomorrow:

Firstly, the faculty of trainers who have spent time with you 
throughout this week.

I have spent a considerable amount of time teaching at 
courses similar to this in many parts of the world. For example, 
Benny Makola and I just spent a lovely weekend together in the 
Maldives a few weeks ago.

I have done courses like this across the world. Without any 
disrespect to my friends and colleagues from around the world, 
there is no other faculty of local trainers like the South African 
faculty. 

Please do not for even a single minute assume that the 
quality of teaching you have witnessed here is the same as it is 
everywhere in the world. 

Please do not assume the warmth, the generosity and the 
genuine and burning desire each South African trainer has to 
help each and every one of you equally – regardless of race, 
religion, colour or gender – is the same as it is everywhere else in 
the world. 

Please do not assume in other parts of the world there exists a 
strong body of judges who come back to the Bar to train and help 
you become better advocates. And what an amazingly talented 
bunch of judges you have as trainers! They are all so very good 

ADVOCACY TRAINING

GALA DINNER
SPEECH

by Brendan Navin Siva

in their own ways.
Do not assume the strength and depth of the South African 

faculty is normal. It isn’t normal. It is, in fact, unique. When I first 
came here in 2014 to Wallenberg, I met several participants. 

I met Grace Goedhart, Keabetswe Mokotedi, Benny Makola, 
Warren Shapiro, Paul Wallis, Naome Manaka …. I met them as 
participants.

This week, in 2020, you will note that they are not only 
trainers, but they are also group tutors. 

That’s a staggering achievement. By them personally. And 
also by the leadership of advocacy training in South Africa who 
have helped them to succeed and flourish.

As for the leadership of advocacy training in South Africa, 
much will be said this evening about Anna Annandale and her 
team. Let me be the first to do so. I have trained with Anna 
Annandale in Singapore, in Oxford and in Kuala Lumpur. But 
the Anna Annandale you have seen here this week is a different 
being altogether. If I were to reference “Linda Hamilton”, would 
anyone of you young people understand what I mean? 

Together with Jacky and her team, they were not just Linda 
Hamilton. They were Linda Hamilton and the Terminator, all 
rolled into one. 

It seems silly now to compare Anna to Linda Hamilton or the 
Terminator… Anna is much taller!

In short, you are all blessed to have spent time this week 
with these individuals. You should reflect on that. At the end of 
your reflection, you must come to this conclusion: The only way 
you can repay their kindness and generosity is to be them. Be 
trained as a trainer. Go out to all the places in South Africa where 
advocates need training and need your help. Help the young 
advocates be better advocates. Help them be stronger advocates.

My second and last point is about strength and courage. 
All our countries share a common understanding. A strong 

independent judiciary together with a strong and robust Bar are 
fundamental to the rule of law and the strength of any nation. 
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All our countries are now going through challenges and 
strains on the pillars of the rule of law. Malaysia, Australia, 
England, New Zealand, Hong Kong, Singapore, Scotland, Ireland 
and South Africa. Each of these countries has suffered attacks 
on the rule of law in recent times. Some still continue to suffer 
attacks. South Africa is not alone. In places like Hong Kong, the 
fight has blown out into the open. In other places, it is simmering 
just under the surface. 

In Malaysia, great strides have been made but religious and 
racial tensions still simmer under the surface.

In my (lovely) weekend with Benny in the Maldives, we 
landed a few days after their former president was put in prison 
based on allegations of abuse of power and there were rallies and 
protests happening all around us.

We have hopefully during this course equipped you with 
skills to present your arguments forcefully, and with logic and 
clarity. What we do here is to try to make you a better advocate. 
The skills we have taught you will serve you well in your future 
work. We hope you will use these skills to fight and argue 
persuasively and forcefully for your clients.

During the course of this week, some of you may have 
been told that you must have courage. Courage to take a point 
forcefully. Courage to not pursue a point. Courage to move on to 
your next point, if it is not gaining any traction with the judge.

But when it comes to issues of rule of law and issues of 
human rights and public interest, the Malaysian experience, 
in a country with many races, religions and cultures, is this: 
There is no backing down. There is no compromise. Despite 
insurmountable odds, you must push on and you must fight. 
Immediate results may not go your way but, in the long run, 
these cases are but a stepping stone for the development of 

stronger legal principles and a fairer, more equitable society.
The world will change. That is a given. Whether it changes 

for the better or worse, you have a say in this. My parting words 
to you are this – “Take up cases to right wrongs, to redress injustice 
and to pursue a more equitable South African society”. A

Brendan Navin Siva
Chairman
International Advocacy Training Council (IATC)

Advocacy training Gala dinner speech

The local and international faculty celebrate 
the success of the course at the gala dinner.

Justice Madlanga of the Constitutional Court addresses participants 
on what judges want from appellate advocates, and Tembeka 
Ngcukaitobi SC from JSA looks on before sharing his insights on the 
advocates’ perspective on appellate advocacy.
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NEW JUDGES

Nyameko Gqamana SC
Nyameko Gqamana SC took up his posi-
tion as a judge of the Eastern Cape Divi-
sion on 1 January 2020. He will be based in 
Port Elizabeth.

Judge Gqamana is a graduate of the 
erstwhile	Vista	University	and	University	
of Port Elizabeth (now the Nelson Mande-
la	University).	He	was	called	to	the	Bar	in	
1997 and took silk in 2014. Judge Gqamana 
held several acting appointments between 
2012 and 2018. He was a senior CCMA 
commissioner between 2000 and 2012. 

Judge Gqamana had an illustrious 
career as an advocate. He built a successful 
practice which encompassed most areas of 
public and private law, including adminis-
trative law and medical negligence. 

During his time at the Bar, Judge Gqa-
mana was a strong champion for the cause 
of transformation, not only in word but 
also in deed. At his farewell function he 
spoke passionately about the need to sup-
port newly-qualified counsel, especially 
those who are under-represented at the 
Bar and in the judiciary. 

Judge Gqamana is known for his pro-
fessionalism, pleasant demeanour, sense of 
humour and courteousness, all of which 
will stand him in good stead in his new 
role. His appointment enriches the PE 
bench and we wish him well. 

Judge Gqamana is married with three 
children. Outside of work, he enjoys 
spending time on his farm in the Alice 
district. 

Port Elizabeth Bar
Contributed by Morné Olivier

bar news

Bulelwa Pakati
Judge Bulelwa Pakati joins our division 
from Kimberley, with effect from 1 Janu-
ary 2020. She is a graduate of the erst-
while	University	of	Transkei.

Prior to her appointment to the bench 
of the Northern Cape Division in 2012, 
Judge Pakati served as a magistrate (1991-
--2002), senior magistrate (2002--2004) and 
regional magistrate (2004 --2012). 

Judge Pakati is an active member of 
the South African Chapter of the Inter-
national Association for Women Judges, 
most recently serving as its Northern 
Cape coordinator. 
Judge Pakati brings with her a wealth of 
judicial experience, which will no doubt 
enrich the PE bench. We wish her well. 

NEW MEMBERS
We are delighted that all of the 2019 pupils 
have joined our Bar.

▲Nathi Dwayi and ▲Analisa 
Masiza completed their LLB studies 
at	the	Nelson	Mandela	University	in	
2018, immediately prior to starting their 
pupillage. Analisa played an active role in 

stu dent governance as a member of the 
Student Representative Council and she 
represented the university in mock trial 
competitions. 

Sinclair Grobler holds an LLB degree 
from	UNISA	and	a	postgraduate	diploma	
in Labour Law Practice from the Nelson 
Mandela	University.	Shortly	after	com
pleting his articles in Port Elizabeth, he 
started pupillage. 

◄James Ramsay 
graduated from 
the	University	of	
Stellenbosch with the 
BA and LLB degrees. 
He was admitted as 
an attorney in 2016 
and practised in the 
litigation department 

of De Klerk & Van Gend Inc in Cape Town 
before commencing pupillage. 

►Joel Sesar is a former prosecutor and 
magistrate. 

Jason Thysse 
is a former Senior 
State Advocate 
with more than 20 
years prosecutorial 
experience. He 
completed his BProc 
and LLB degrees 
at	Vista	University	and	holds	an	LLM	
degree	from	UNISA	with	specialisation	in	
Criminal and Procedural law. 

PUPILS
This year’s pupils have significant prior 
experience in law. They are: Gustav 
Joubert (attorney and magistrate); Bongo 
Lwazi Mvinjelwa (State Advocate); 
Moliegi Malerato Ndamase (State 
Attorney’s office) and Siphokazi Ntunzi 
(independent advocate). 

ACTING APPOINTMENTS
Anusha Rawjee was the only 
member of our Bar to hold an acting 
appointment during the first term of 
2020. A
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Cape Bar
Contributed by Dirk Coetsee

NEW JUDGES

The Cape Bar is proud of two of its 
former members who were recently 

appointed to the Bench where they will 
no doubt continue to contribute to the 
profession and serve society. We wish 
them all the best.

Deidre Kusevitsky
Judge Deidre Kusevitsky (née Le Roux) 
completed her matric at Athlone Senior 
Secondary School in 1989. She started 
studying	parttime	at	UWC	in	the	late	
1990s and obtained her LLB degree in 2002 
and her LLM degree (Environmental Law) 
in 2005.

She studied while working as a legal 
assistant at Standard Bank from 1996 to 
2000 and as an articled clerk at Smith 
Tabata Buchanan Boyes from 2001 to 2003.

Judge Kusevitsky joined the Cape Bar 
in 2003 where she practised for 16 years.

She is an accredited mediator of 
the London School of Mediation and 
commercial arbitrator of the Arbitration 
Foundation of southern Africa. 

Judge Kusevitsky is also the 
chairperson of the Women’s Hope 
Education and Training Trust, a non-profit 
organisation committed to empowering 
women from rural and peri-urban areas 
across southern Africa.

“My journey of struggle has taught me 
that the right to education should never 
be taken for granted. This experience has 
inspired me to mentor and inspire others 
to never give up on their dreams.

“It has taught me to persevere in the 
face of adversity and disappointment. 
There is no substitute for dedication, 
commitment, hard work and 
determination,” said Judge Kusevitsky.

Haeley Slingers
Judge Haeley Slingers matriculated at 
Alexander Sinton Secondary School in 
1990,	after	which	she	studied	at	UCT.	She	
obtained her BA Law degree in 1993 and 
LLB degree in 1994.

She started her working career at 
H Mohamed & Associates in 1995 and 
completed her articles in 1997, when she 
joined John Riley and Associates as a 
professional assistant from December 1997 
until April 1999.

Judge Slingers joined the National 
Prosecuting Authority in April 2002 as 
a State Advocate and rapidly moved 
through the ranks, until she resigned in 
January 2010 to join the Cape Bar, where 
she has practised until her appointment 
as a judge in November 2019.

Judge Slingers has been married for 
20 years and has a 15-year-old son and an 
11-year-old daughter. Her hobbies include 
reading and baking.

Judge Slingers’ advice to young 
advocates at the Bar is to “remember why 
you went into the law; hold on when 
things get tough”. A
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Johannesburg Bar

BARNONE Time
André Gautschi SC 00:33:00
Rupert van Vuuren (son) 00:41:00
Emiel van Vuuren SC 00:41:01

BARWON
Laura Goodman (friend) 00:35:46
Catherine Osterloh (friend) 00:38:12
Brahm du Plessis SC 00:41:57
Alan Lamplough 00:46:32
Amy Lamplough (daughter) 00:46:39

BARTOO
(withdrawn)

BARTER
Adrian d’Oliveira 00:36:48
Gregory d’Oliveira (Adrian’s son) 00:36:49

BARQUAT
Benjamin d’Oliveira (Francis’ son) 00:33:57
Hannah d’Oliveira (Francis’ daughter) 00:46:57
Jenna d’Oliveira (Francis’ wife) 00:47:06
Francis d’Oliveira (Adrian’s brother) 00:53:09
Sarah d’Oliveira (Francis’ daughter) 00:53:09

BARQUIN
Alison Curtis (friend) 00:32:22
Dylan Koekemoer (friend) 00:44:16
Claudio Pierini (friend) 00:45:17
Eve Koekemoer (friend) 00:46:59
Shelley Robertson (friend) 00:54:37

BARNONE 01:55:02
BARWON 01:55:56
BARQUAT 02:08:01
BARQUIN 02:01:56

From left to right Eve Koekemoer, Dylan Koekemoer, Amy Lamplough, Alan 
Lamplough, Benjamin d’Oliveira, Brahm du Plessis, Gregory d’Oliveira, Sarah d’Oliveira, 
Adrian d’Oliveira, Jenna d’Oliveira, Hannah d’Oliveira, Francis d’Oliveira, Catherine 
Osterloh, Claudio Pierini, Laura Goodman, Rupert van Vuuren, André Gautschi and 
Emiel van Vuuren

Johannesburg Bar at the 
Midmar Mile
by André Gautschi

This, the 16th year of the Johannes-
burg Bar participating the non-

company event of the Midmar Mile, 
was truly a family affair. 

The D’Oliveira’s turned out 
in full force with four young ones 
competing successfully, three of them 
swimming with parents. Our normally 
competitive team (which in 2010 was 
placed fifth out of more than 700 
teams) was depleted this year, so our 
top swimmer, Emiel, swam with his 
son, Rupert, which he found more 
fulfilling than racing for another 

impressive time. Alan Lamplough 
swam with his daughter, Amy.

It was a very wet weekend, but 
miraculously, and we would say 
predictably, the sun came out during 
our event which means that, in 16 
years, we have never had to swim in 
the rain. An enjoyable weekend for all.

Congratulations especially to 
Gregory (11), Benjamin (11), Hannah 
(9) and Sarah (7) d’Oliveira, Rupert van 
Vuuren (13) and Amy Lamplough (15) 
for successfully completing the race.

The results for the swimmers and 
the teams are in the accompanying 
table. A
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Free State Bar
Contributed by Jacyn Mitchley

New Members

The Society is delighted to welcome 
Francois Jacobs, Inga Macakati, 

Refiloe Mofokeng, Walter Mohale and 
Terrence Mogwera as official members. 
Our new members are all familiar faces 
after completing their pupillage in 2019. 
Jacobs practised as an attorney prior to 
making his way to the Bar. Macakati came 
on board after completing her Masters in 
Constitutional Law. Mofokeng worked at 
a legal services company prior to taking 
membership. Mohale joined the Bar after 
a career spent prosecuting in Lesotho. So 
too, Mogwera decided to make the switch 
to defence counsel after a respected career 
at the NPA. We trust that their practices 
will flourish through integrity and hard 
work.

We are also pleased to have Tshepiso 
Kiri, Kopano Mohono, Mokhele Mojaki, 
Thabile Ngubeni and Ninette van der 
Sandt joining us for pupillage in 2020. 
Their individual experience gained from 
working at the office of the State Attorney, 
Legal Aid, SARS and the Supreme 
Court of Appeal makes for a diverse and 
interesting group.

Permanent and Acting 
Appointments
The Society congratulates Judge 
Nokuthula Sylvia Daniso who has been 
elevated to the Bench at the Free State 
Division. Judge Daniso has acted on 
two occasions in this Division, and is 
therefore no stranger to it. Prior to her 
appointment, Judge Daniso was a senior 
magistrate, and brings with her many 
years of experience as a judicial officer. A 
welcoming ceremony is due to be held 
shortly, and the Society looks forward to 
getting to know the newest member of 
the Bench.

Once again Henriette Murray SC and 
Ilse van Rhyn will be acting for part of the 
first term. While our colleagues have been 
missed during their respective absences 
from Chambers, their contributions to 
the expertise of our already adept local 
judiciary is appreciated.
 

Social and sporting news
It is presently quiet on the social and 
sporting front, with our members 
tackling the challenges of the new 
year. However, the Society looks 
forward to reporting on Judge Daniso’s 
welcoming function, the upcoming Pool 
Championship and our team’s progress 
in the Bloemfontein Bowls Business 
League in the next issue. A
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KwaZulu-Natal Bar
Contributed by Carol Sibiya, Sarah Pudifin-Jones and Nooreen Nursoo

Scuba diving and exemption/
indemnity clauses 

When	I	arrived	at	the	University	of	
Port Elizabeth in 1979 as a first year 

student, I resided in a university koshuis, 
which was very close to the sea. I realized 
within a few days that apart from law-
books, I also needed a set of diving fins, 
a mask and snorkel, because before and 
after lectures many students were diving, 
depending on what Port Elizabeth’s notori-
ous wind was doing with the ocean. If the 
sea was flat, we dove! We were spearfish-
ing, just snorkeling or diving for abalone 
(perlemoen – it was still legal then). I often 
sold the perlemoen to a well-known five-
star beachfront hotel to supplement my 
pocket money. If I speared a decent size 
fish, that would be braaied in the evening 
in the koshuis bathroom on a “TV braai”, 
and shared with my friends.

My experience in the sea at university 
led to scuba diving, and I started scuba 
diving 25 years ago. I have now logged 
about 700 scuba dives, from the South 
Coast of KwaZulu-Natal, the Eastern Cape, 
to Mozambique and Egypt – around the 
Sinai Peninsula. I think I have seen (and 
filmed) most underwater creatures on the 
East Coast of Africa, including many shark 
species. I once had an encounter with an 

inquisitive 3.5-meter great white shark. 
This was almost at the end of the dive with 
little air left in my tank and he gave me 
the look “I have lots of time … you don’t”, 
but fortunately he swam away peacefully 
without any of my limbs!

Most of the reefs that we as scuba 
divers are diving on are only accessible 
by boat, and for that purpose we have to 
charter a boat, skipper and a dive-master 
to lead us through the dive and to show 
us interesting things peculiar to that 
reef. No two reefs are the same. A diver 
pays the dive charter operator for this 
service. Very often, especially in KwaZulu-
Natal, a boat full of divers with all their 
equipment (expensive scuba diving gear 
and underwater cameras) must make its 
way through treacherous waves and big 
swells before getting to the open, flat, 
beautiful blue ocean. From the backline it 
is normally an easy ride to the reef. When 
going through the big waves on a rubber 
duck	in	the	Umkomaas	River	mouth	to	
dive on the Aliwal Shoal, a diver must hold 
on for dear life. You then depend on the 
experience of a 25 year old skipper who 
holds your life in his hands. 

It is then that you think about the 

“indemnity form” which you signed 
(before launching) that was pushed under 
your nose on a clipboard while putting on 
your wetsuit and assembling your scuba 
gear at the same time. When a boat turns 
upside down in the surf (which can easily 
happen when the skipper has negligently 
taken a wave or swell at an incorrect 
angle), divers fall into the sea and often 
lose their equipment and serious bodily 
injuries and, even death, may result. Sadly 
this has happened in the past. While all 
scuba divers are well trained, and have 
to provide proof of their qualifications 
before getting onto a boat, we have no 
control over the experience and skills of an 
adventurous skipper. 

Mainly for this reason, a dive charter 
would require each diver to sign an 
agreement with exemption or exception 
clause (commonly known as “an 
indemnity”) before diving. The policy is 
simple: If you don’t sign an “indemnity”, 
no dive. 

An “indemnity form” of a well-known 
dive charter on the KZN South Coast reads 
inter alia as follows: “I specifically … waive 
any and all claims that I may in the future 
… based upon negligence, active or passive 
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(against the dive charter), its … employees, 
its crew or its owners…To release their 
directors, employees, representatives, agents 
and volunteers from any and all liability and 
responsibility whatsoever and for any claims 
or causes of action that I, my estate, heirs, 
executors may have for any personal injury, 
property damage or wrongful death arising 
from the activity whether caused by active or 
passive negligence”. If a diver is a minor, his 
parents or guardians are required to sign 
the indemnity form.

This is obviously not limited to scuba 
diving, but to all sorts of adventurous 
activities that one pays for. For example 
to travel on a 4x4 route on a private farm, 
going on a game drive on the vehicle of a 
game reserve, bungy-jumping, parasailing, 
and even when admitted to a hospital. 
There is no numerus clausus. 

Brand JA remarked in Afrox Healthcare 
Bpk v Strydom 2002 (6) SA 21 (SCA) 42, 
that nowadays exemption clauses in 
standard contracts are a rule rather than 
an exception. An exemption clause can 
be a very expensive trap for the unwary 
client. Each case will depend on its own 
facts, but the courts have protected the 
public from the worst abuses of exemption 

KwaZulu-Natal

clauses by setting limits to the exemptions 
they will permit, and by interpreting 
exemption clauses narrowly (Durban’s 
Water Wonderland (Pty) Ltd v Botha (1999 (1) 
SA 982 (A) 991 P – D).

The basis on which the courts decide 
on what is, and what is not permissible in 
this regard is public policy. 

In Morrison v Anglo Deep Gold Mines Ltd 
1905 TS 775 on 779 Innes CJ said: “Now it is 
a general principle that a man contracting 
without duress, without fraud, and 
understanding what he does, may freely 
waive any of his rights. There are certain 
exceptions to that rule, and certainly the 
law will not recognise any arrangement 
which is contrary to public policy.” 

In general, it may be said that 
exemption clauses are lawful and 
enforceable, unless against public policy 
and contra bonis mores. To make it applicable 
to scuba diving: the launching of a boat 
into large treacherous waves, would be 
grossly negligent, and if a boat capsizes 
and divers sustain bodily injuries, loss of 
expensive equipment or even death, it 
would be contra bonis mores and against 
public policy to enforce an exemption 
clause under these circumstances. 

Bar dinner
In stark contrast to a night spent amongst 
the fish in the uShaka Aquarium in 2018, 
the 2019 KwaZulu-Natal Bar Dinner was 
held at Hangar 8 at the Virginia Airport.

Guests were entertained by musician 
Milton Chessano in a venue decorated 
with light aircraft at the glittering 
aviation-themed event.

The guest speaker, judge of the 
Constitutional Court, Justice Madlanga, 
gave a topical speech on the 16 Days of 
Activism for No Violence against Women 
and Children Campaign.

Camilla du Toit

To summarise, participants in these 
sorts of activities are urged to read the 
terms of the exemption clause before they 
sign, because it may be enforced. A court 
will always interpret exemption clauses 
narrowly (Durban’s Water Wonderland (Pty) 
Ltd v Botha, supra), and that in the case of 
gross negligence, a service provider, like 
for example a diver charter, will not be able 
to use the exemption clause as a successful 
defence against a claim for damages in 
circumstances where it would be contra 
bonis mores and against public policy. 

Chris Snyman SC 
Pietermaritzburg
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Pupillage 2019
The following members have successfully 
completed their pupillage programme. 
The KZN Bar welcomes the following 
members into practice and wish each of 
them everything of the best.

Douglas de Jager
Former Attorney

Francette Gouws
Former Attorney

Byron Houston
Former Commercial 
Forensic Investigator

Nceda Msindo
Former Attorney

Nicole Nickel
Former Attorney

Levanya Moodley
Former Attorney

Hanamika Singh
Former Attorney

Mlamli Magigaba
Former Attorney

Sthembiso Cele
Former Director: Legal 
Services

Ryan Grunder
Former Student

Surayakumarie 
Govender
Former Attorney

Gugulethu Gumede
Former State 
Advocate

Kellie-Kirsty 
Hennessy
Former Attorney

Gwyneth Koyana
Former Attorney

Jessie Jantjies
Former Municipal 
Legal Process 
Manager

Eric Nkosi
Former Attorney

Kirsten Dredge
Former Candidate 
Attorney

KwaZulu-Natal
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The GCB intervenes before the 
Constitutional Court in the 
matter of LLB Degrees offered 
by private universities

Independent Institute of Education (PTY) 
LTD v Kwa-Zulu Natal Law Society and 
others (2019) ZACC 47 

On 29 August 2019, a team lead by 
Max du Plessis SC, with him Andreas 

Coutsoudis and Sanele Lushaba, all of the 
Durban Bar, appeared on behalf of the 
General Council of the Bar (GCB) at the 
Constitutional Court in the matter of the 
confirmation of the declaration of consti-
tutional invalidity of section 26(1)(a) of the 
Legal Practice Act, 2014 (“LPA”). I was for-
tunate to be involved in the matter as one 
of	the	first	Ubunye	Fellows,	a	mentorship	
scheme	at	the	recently	established	Ubunye	
group in Durban.1 

On 28 September 2018, the applicant, 
the Independent Institute of Education 
(Pty) Ltd, brought a review application 
in the Durban High Court against the 
refusal of the Kwa-Zulu Natal Law Society 
to recognise its LLB degree as being 
compliant with the requirements for entry 
into the attorneys’ profession. 

The refusal by the Kwa-Zulu 
Natal Law Society was based on its 
interpretation of the term “university” as it 
appears in section 26(1)(a) of the LPA. The 
applicant challenged the constitutional 
validity of section 26(1)(a) of the LPA to 
the extent that the term “university” in the 
impugned provision unjustifiably excludes 
private higher education institutions 
which are duly registered and accredited 
to offer the LLB degree, such as the 
applicant.

Based on that reasoning, the High 
Court (in a judgment by Carol Sibiya 
AJ) held that the impugned provision 
violated sections 9(1), 22, and 29(3) of 
the Constitution and therefore was 
unconstitutional.

On 29 August 2019, the applicant 
approached the Constitutional Court for 
the confirmation of the declaration of 
unconstitutionality by the High Court. 
In addition, it sought a declaratory order 
that the students who obtained their LLB 
degree from private higher education 
institutions, such as the applicant, are 
just as qualified as those students who 
obtained their LLB degree from public 
universities to enter the legal profession. 

The GCB was cited as the eighth 
respondent in the proceedings, although 
it was initially not involved in the 
proceedings in the lower court. After 
considering the importance of the matter, 
it requested counsel to make submissions 
on behalf of the GCB before the 
Constitutional Court. 

The GCB argued that taking 
into account the rules of statutory 
interpretation, the term “university” is 
reasonably capable of being interpreted 
in a way that includes private higher 
education institutions registered and 
accredited in South Africa. It argued 
further that such an interpretation is not 
unduly strained on the text but rather it 
ensures constitutional compliance and 
gives proper effect to the purpose of 
the legislation. Critically, said the GCB, 

access to justice is fostered and often best 
realised by the assistance of qualified 
legal practitioners. Our argument was 
that legal practitioners are important 
constitutional agents. They assist clients to 
access their constitutional rights. And, as 
officers of the court, they are not merely 
mouthpieces of their clients. In this role, 
they assist the courts to dispense justice 
(indeed, as officers of the Court they 
serve the interests of justice itself) and 
bring about the transformation of our 
society prophesied by the Constitution. 
We argued that the court should prefer an 
interpretation of the section that avoided 
reducing, for arbitrary and irrational 
reasons, the number of competent and 
qualified legal practitioners that are 
available to represent people, assist the 
courts, and advance the rule of law.

Yoloanda Booyzen
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Judgment in the matter was delivered 
on 11 December 2019. The first judgment, 
penned by Chief Justice Mogoeng 
Mogoeng and concurred in by Jafta J, 
Kampepe J, Madlanga J, Mhlantla J, 
Mathopo AJ, and Victor AJ, vindicated the 
position of the GCB in that it held that the 
words “any university” in section 26(1)(a) 
of the LPA are capable of, and should be 
given a meaning that is in conformity with 
the provisions of section 29(3) read with 
section 39(2) of the Constitution.

The second judgment penned by 
Theron J concurred in by Froneman 
J, whilst agreeing with the majority, 
addressed the narrow principle that courts 
should interpret legislative provisions with 
reference to, and consistently with, other 
legislation because a contextual approach 
to statutory interpretation requires a 

consideration of other legislation dealing 
with the same subject matter. 

Anyone who has been to the 
Constitutional Court will appreciate the 
profound satisfaction and pride one feels 
for what our democracy brought about 
for the people of South Africa. My first 
experience at the Constitutional Court 
was an emotional one. It was wonderful 
to read the judgment by the Justices and 
to see many of the arguments that had 
been presented by the GCB featuring 
in the decision. Equally rewarding was 
the opportunity I had to work with two 
of the most respected legal minds in the 
country, Max du Plessis SC and Andreas 
Coutsoudis. 

Du Plessis SC, our leader, guided us 
through the case and I am grateful for his 
mentorship. 

It was a further pleasure to work 
alongside Andreas Coutsoudis. I would 
also wish to thank the GCB for this special 
opportunity. This is one experience that 
a young counsel wishes for, and it has 
entrenched in me the appreciation of 
what a privilege it is to be an advocate in a 
country like South Africa today. A

Sanele Lushaba
Ridge	Chambers,	Umhlanga

Notes
1 See previously on the launch of Ubunye Chambers 

and the Ubunye Fellowship: Sarah Pudifin-Jones’ 
article from “The Advocate” (April 2019), in https://
www.sabar.co.za/law-journals/2019/april/2019-april-
vol032-no1-pp26-28.pdf
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Pretoria Bar
Contributed by Nadine Erasmus

Pretoria Bar’s year-end 
cocktail function 

The annual year-end cocktail function 
of the Pretoria Bar was held on Thurs-

day, 28 November 2019 at The Club Ad-
vocates’ Chambers. This function serves 
as an occasion at which we pay tribute to 
judges who have retired from the Pretoria 
Division of the High Court and to present 
Bar medals and trophies to deserving final 
year LLB students. 

This function was well attended 
by both judges of the Pretoria High 
Court and members of the Society. 
Representatives of the respective 
universities were also present as well 
as the deputy minister of justice and 
constitutional development and the 
Chairperson of the Legal Practice Council.

The Society paid tribute to judges Bill 
Prinsloo and Cynthia Pretorius, former 
members of the Society who retired from 
the Bench during the year.

Judge Prinsloo, joined the Society on 2 
August 1982 and was awarded Silk status 
on 14 December 1995. He was appointed 
to the Bench on 16 May 2005 and retired 
on 18 October 2019. 

Judge Pretorius, joined the Society on 
1 March 1994 and was awarded Silk status 
on 22 February 2006. She was appointed 
to the Bench on 15 May 2006. During her 
tenure as a judge at the Pretoria High 
Court she also acted as a judge in the 
Constitutional Court and as the Deputy 
Judge President on a number of occasions. 
Judge Pretorius retired on 12 May 2019.

Best final year LLB student 
awards

The Pretoria Bar awards medals and 
trophies to deserving final year LLB stu-
dents	at	UNISA,	University	of	Pretoria,	
University	of	Limpopo	and	the	Univer-
sity of Venda for outstanding academic 
achievements during their final year of 
study. The law faculties of the universities 
nominate their respective top achievers.

The Grotius medal for the best student 
at	the	University	of	Pretoria	has	been	
awarded since 1957. The first recipient 
was IWB De Villiers, former chairperson 
of the Pretoria Society of Advocates and 
later a judge of the Pretoria High Court. 
Other recipients of the medal include 
retired Supreme Court of Appeal Judge, 
LTC Harms, retired Constitutional Court, 
Judge J Van der Westhuizen, as well as 
various members of the Pretoria Bar. 

The Grotius medal for 2019 was 
awarded to Ms Viyola Van Zyl. 

Ms Evidence Mathiva, Ms Viyola Van Zyl and Ms Besty Nchabeleng.

The first Johannes Voet medal for the 
best	student	at	UNISA	was	awarded	in	
1963 to JA Louw. Other recipients include 
the late Judge SJ Mynhardt, retired Con-
stitutional Judge E Cameron and former 
Judge Mabel Jansen. 

The 2019 award was given to Dr Ilne 
Van der Westhuizen, but she was unfortu-
nately not available to receive the medal. 

The Judge Bernard Ngoepe trophy 
for the best final year LLB student at the 
University	of	Limpopo	was	introduced	in	
2011. 

The award for 2019 was given to Ms 
Besty Nchabeleng who is currently doing 
pupillage at the Pretoria Bar. 

The McCaps Motimele SC trophy for 
the	best	final	year	LLB	student	at	the	Uni-
versity of Venda was introduced in 2012. 

The award for 2019 was made to Ms 
Evidence Mathiva.
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Errata
In the previous issue the Pretoria Bar 
reported on the new Silks at the Bar. 
In the printing process, an incorrect 
photo was published of Adv PA (André) 
Swanepoel. The correct photograph is 
attached. A

PUTT fore HOPE GOLF DAY 
FUND-RAISER
This year the beneficiaries were Little 
Able’s Children Sanctuary (Services for 
People with Disabilities) and Tshwane 
Haven. They are both charities that are 
largely dependent on events such as the 
one hosted by the Pretoria Society of 
Advocates. The event draws support from 
a wide range of corporate sponsors and 
role-players in the legal trade. The Golf 
Day was again a resounding success and 
the 4 balls were sold out for the 2nd year 
in a row.

The 2020 PUTT fore HOPE Golf Day 
has already received pledges from corpo-
rates and four balls alike. It is scheduled to 
take place on Friday the 13th of November 
2020!

The Waterkloof Country Club (Monu-
ment Park) provided a well-manicured 
venue for the event and ensured that 
the prize-giving dinner and auction took 
place with the expected splendour and 
generosity it deserved. 

The Social Responsibility Committee 
has managed to contribute through this 
event to the vision of the Pretoria Society 
of Advocates, not only to create greater 
awareness of social responsibility, but also 
contribute directly to alleviate the plight 
of Little Able’s Children Sanctuary and 
Tshwane Haven. 

ACTING APPOINTMENTS
The following members of the Pretoria Bar held acting appointments in 
the Gauteng Division Pretoria

Fourth Term 2019
LI Vorster SC 

21 October to 01 November 2019
BP Geach SC 

04 to 08 November 2019
DM Leathern SC 

04 to 08 November 2019
F Diedericks SC 

04 to 13 December 2019
JJ Strijdom SC 

07 October to 13 December 2019
L Kellermann SC 

18 to 22 November 2019
J Holland-Müter SC 

11 November to 13 December 2019
PA Swanepoel SC 

07 October to 01 November 2019
E Seima SC 

25 to 29 November 2019
C Woodrow 

14 to 18 October 2019

GT Avvakoumides 
07 to 18 October 2019 
28 October to 13 December 2019

Recess allocations: 16 December 2019 to 26 
January 2020

LI Vorster SC 
17 to 20 December 2019

HK Kooverjie SC 
20 & 22 January 2020

LC Haupt SC 
23 to 27 December 2019

J Holland-Müter SC 
13 to 17 January 2019

GT Avvakoumides 
13 to 15 January 2020

J Bam 
14 to 16 January 2020
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The topic that we are discussing is a difficult one because 
it often generates more heat than clarity. The reason is 

obvious. It forces us to confront the difficult issue of race and 
merit in the selection process. The issue is present whenever 
an appointment is made – in the private and public sectors. It 
is unavoidably politicised because it also indirectly involves 
questions of access to power and privilege. Even though this is a 
difficult terrain to navigate, it must be done openly and honestly 
so that we can contribute to strengthening the judiciary which 
remains a vital institution for the protection of our constitutional 
order. So I hope my observations will shed more light than heat 
on this vexed topic. I shall advance the following argument: the 

JSC has, particularly over the last decade, overemphasised race 
or other factors and paid less attention to skill and competence 
in the appointment process. This approach does not accord 
with the proper interpretation of the relevant provisions of the 
Constitution. The result is that the judiciary has been denuded 
of skills. This has caused concern in the legal profession and the 
broader public. It is therefore important that the appointment 
of judges is once again placed back on a proper constitutional 
footing.

The relevant provisions that we are talking about, and that 
I was asked to focus on, are s174(1) and s174(2). In its relevant 
part s174(1) requires an appropriately qualified man or woman 

DENUDING THE BENCH 
OF SKILLS

The Judicial Service Commission
and the selection of judges

by Judge Azhar Cachalia

This is an adaptation of a speech given by Judge Cachalia  
at a symposium hosted by the Helen Suzman Foundation  

on 14 December 2019 on the Independence and Accountability of the Judiciary 

Judges M
atter
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to be appointed a judge, who is a fit and proper person. Section 
174(2) requires the need for the judiciary to reflect broadly the 
racial and gender composition of South Africa. Remember what 
we are dealing with here. It is “reflect broadly” and “racial and 
gender composition of South Africa”. I will come back to this 
provision shortly. For now, I need only observe that because 
those provisions lack elaboration, which is really characteristic of 
constitutional provisions, they have given rise to much debate 
and disagreement – especially on how we deal with the broad 
reflection, and racial and gender composition provision. 

In 1998, the JSC at the time adopted the Mahomed 
Guidelines of Chief Justice Mahomed (who was also the 
Chairman of the JSC). I am not going to go through all of the 
guidelines except to say that the important provisions there 
were that the person had to be competent – both technically 
and with respect to his/her capacity to give expression to the 
values of the Constitution. The person had to be experienced 
technically. The question was whether the appointment would 
be more symbolic to send a message to the community more 
broadly. It is a difficult provision to understand and adhere 
to. I will come back to that. What was important then was that 
the JSC noted that the candidate must have acted, at least, as 
a judge for a while; performed satisfactorily with reference to 
qualitative judgments; and the comments of judges who worked 
with the candidate must be taken into account. It should also be 
a consideration whether the judge unduly delayed delivering 
judgment. In the early days of the JSC it became clear that 
acting judges and some judges were not performing their job 
satisfactorily and would sit on judgments for five, six or seven 
years. The JSC elaborated important criteria. They would look 
at the judicial needs of the division concerned. It may require a 
person with a particular skill set. That was the position then. 

In September 2010, shortly after Jacob Zuma was elected 
president, the JSC elaborated another set of criteria and the 
appointment of Constitutional Court judges were suspended 
to give President Zuma the opportunity to make further 
appointments (to the JSC). There was a sea change in the 
culture of the organisation after those appointments. This 
was apparent from the interviews of the candidates for the 
Constitutional Court positions of that year. I was in fact a 
candidate in those interviews. One of the president’s political 
appointments, during those interviews, felt the need to point 
out that his approach to the appointment of judges was to apply 
the governing policies of the National Democratic Revolution 
(NDR). What this required of him, he implied, was to advance 
the interest of what the NDR referred to as “blacks in general 
and Africans in particular”. I refused to answer his question. 
Perhaps that is why I was not appointed. That is besides the 
point. That commissioner’s approach was completely at odds 
with what the Constitution requires. Interestingly enough, 
another candidate was asked why he always seemed to accept 
briefs against the government. 

The first set of criteria used by the JSC was the provisions 
spelt out in the Constitution. Then there were supplementary/
additional criteria, which were requirements of competence, 
technical competence, and experience. Compliance with the 
criteria set out by the Constitution was initially applied as a box 
ticking exercise and then the additional criteria were applied. 
But eventually, the additional criteria became less important 

because there was a drive to meet the transformation needs 
of the country (which was viewed to have been insufficiently 
achieved in the first 10 years of the JSC’s existence). So the idea 
then of technical competence and experience (which is the heart 
of what a judge is about) began to be treated as considerably less 
important. 

I would like to give a recent example of how the JSC 
approaches the formal criteria set out by the Constitution and the 
need for technical expertise. Recently there were five vacancies in 
the SCA for which candidates were shortlisted by the JSC. Among 
the candidates were two white males who were shortlisted. There 
was a third candidate who had acted in the SCA (very competent) 
but he was not shortlisted because there was an unwritten policy 
not to shortlist too many white males. It was almost seen as unfair 
to shortlist them because it would create an unrealistic expectation 
of	appointment	for	them.	Until	then,	we	had	understood	the	
policy to be the following: if you were a competent judge of good 
standing you would at least be shortlisted unless there was a 
compelling reason not to do so. There is now a spectacle of legal 
professionals being asked to “help out” because of a shortage 
of skills – even at SCA level – who are then not shortlisted 
for or appointed to permanent positions because of race. The 
judicial institutions currently have a shortage of skills. The SCA’s 
president was informed that she would not be able to appoint 
more than one white male. I make no comment on the qualities 
of the other candidates, but this policy is applied despite the fact 
that there is a skills deficit in our courts. 

I was recently asked to represent the SCA in the JSC to 
interview candidates for two positions on the Constitutional 
Court bench. The reason I participated was because the 
president of the SCA had to recuse herself for reasons that are 
not important. Some background first: a few years ago the 
Constitution was amended to give the Constitutional Court 
the jurisdiction over arguable points of law of general public 
importance.	Until	then	it	only	had	the	jurisdiction	to	deal	with	
constitutional disputes. The expanded jurisdiction meant that 
the Constitutional Court now had to deal with commercial 
law disputes, tax law, intellectual property law, competition 
law and the like. So I thought that I should test some of the 
candidate’s knowledge and experience in commercial law. And I 
did. Several of my co-commissioners did not appreciate my line 
of inquiry. There was a suggestion that I was, not so obliquely, 
trying to undermine the black candidates who did not have 
commercial experience. This, despite the fact that the criteria 
explicitly required an investigation into technical expertise. I 
was also enquiring into whether some of the candidates were 
aware of trenchant criticisms of some recent Constitutional 
Court judgements in some of the academic journals. There was 
one article in a journal which lamented that no follower of the 
court’s judgments can fail to have noticed a decline in their 

Denuding the Bench of skills

“There is now a spectacle of legal 
professionals being asked to “help out” 
because of a shortage of skills – even at 
SCA level – who are then not shortlisted 
for or appointed to permanent positions 
because of race.”
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recent quality. It argued that over the last few years the court 
has increasingly grown unaccountable to the legal and academic 
communities, to the law (including their own precedents), and 
even to logic and argumentation. To private lawyers, the quote 
continues, it has long been evident that the court lacks sufficient 
expertise in their field. But even to public lawyers, academic 
criticism betrays more than a hint of exasperation. Those are 
some pretty strong views which reflect a growing unease in the 
academic community and, I should tell you, in the profession 
as a whole, as to what is happening even in our top courts. I do 
not wish to dwell on these interviews much longer except to 
say that my line of enquiry had less than universal acclaim in 
the JSC. But I am not too bothered about that. More troubling 
was that there was more of a hint of anti-intellectualism in the 
way that at least one of the senior members of the Commission 
responded to this line of inquiry by suggesting that academic 
criticism should really not be taken too seriously. 

Let me say that these criticisms of the appointment 
process are not new. As far back as 2011, when the National 
Development Plan (NDP) was signed off by President Zuma, 
the NDP warned that there is little or no consensus between the 
JSC and the legal fraternity about the qualities and attributes 
needed for the bench. It recommended reforms because, and 
to quote it, “the composition of the JSC itself … is argued to 
be too large to function effectively, and … [is] ham-strung by 
political interests”. President Ramaphosa was the vicechairman 
of the NDP, so he should be fully aware of the political interests 
at play. For those of you who watch the proceedings of the 
JSC, one has the distinct impression that it is not able to assess 
the merits of applications properly. The results, more often 
than not, are also a foregone conclusion. Regard being had to 
it being hamstrung by political interests, there are also other 
interests at play. So it would not be unusual for a candidate to 
be asked, “why are you not a member of this particular legal 
organisation?” The inarticulate premise is that if you have not 
joined the organisation which represents the interests of its 
members you are not a suitable candidate. Of course it has not 
gone unnoticed that there are lawyers who then join one of 
these organisations in order to find at least one of the pathways 
to appointment as a judge. The question is: Are those judges 
then truly independent? Can they be? Or are they beholden to 
the interests of the institutions and groups that nominated and 
put them there? So the conclusion is really unavoidable that the 
way the JSC has approached its task has led to a weakening of 
the judiciary from top to bottom. As I said, that includes my own 
court in that it now has fewer judges with skills in areas such as 
commercial law, income tax law and intellectual property law. 
There is much anecdotal evidence that commercial disputes 
are increasingly being diverted from the courts to arbitration, 
which is a most unsatisfactory state of affairs. And counsel who 

are asked to advise on the prospects of success in litigation 
will increasingly say “this is the law, but it really depends 
on the judge”. This is a sign that the law is becoming more 
unpredictable and less certain.

So to conclude, let me return to s174(1) and s174(2). In my 
view – properly understood – they must be read together. The 
suitable qualification requirement goes beyond the question 
of whether the person has a formal qualification. It involves 
all other questions – the skills, expertise – all of that comes into 
s174(1). Once those matters have been canvassed properly (that 
applies to all candidates alike) – the question of skills, expertise 
and experience – then s174(2) kicks in. Here, the issue is how the 
provision reads. One always has to pay fidelity to the language 
of a constitutional provision. It’s not simply what one wants 
it to mean. It’s about what in fact it does mean. How does it 
read? The provision says consideration must be given to what 
is broadly representative. This does not mean demographic 
proportionality, as some would have it. This is a statement that 
it is important to build the legitimacy of the judiciary by taking 
into account diversity. Broad representivity means diversity. 
It does not mean exact proportions of population groups. It 
can’t mean that. What does it mean to say “consider”. I suggest 
that when race and gender questions are considered, this must 
mean “take account of” – which must mean “take account of 
seriously”. In other words it is not to be ignored. But this does 
not mean, having taken it into account, an appointment may 
not be made if it does not advance those goals. Typically, if one 
has a situation where candidate A will advance the broader 
goals (the transformation goals), but given the particular needs 
of a particular court (e.g. the need for an intellectual property 
lawyer), the appointment should go to a candidate with that 
particular skill set. 

So let me round up. I think the judiciary has played a crucial 
role in protecting our democracy. It has stood firm against 
the predations of state capture and has largely maintained its 
independence despite often being subjected to unreasonable, 
unfair and sometimes scurrilous criticism. That, we need to 
protect. But that does not mean that we should close our 
eyes to the very worrying approach that has been adopted 
in the methods and considerations that influence judicial 
appointments. As I have said, there has been a gradual loss of 
skill, especially in the last decade, and especially in the areas of 
commercial law and the like. Those are matters that are of public 
concern. I commend the Foundation for making space for this 
debate and the trust that others will follow suit. A

The full text of the contribution can be found on https://hsf.org.za/
publications/justice-symposium-series/report-on-delivery-of-
justice-independence-and-accountability-of-the-judiciary.pdf 
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Social justice and economic inclusion: whereto South Africa

The concept of social justice is hardly free of contestation. In 
the massive literature which the concept of social justice has 

spawned, there is scarcely any agreement about whether liberty, 
equality, solidarity or the common good is the central feature 
on which the concept of social justice must be predicated. Some 
argue that social justice is promoted to the extent that society 
can enhance the collective good without infringing upon basic 
individual freedoms. Others stress that social justice reflects 
a concept of fairness in the assignment of fundamental rights 
and duties, economic opportunities and social conditions. In 
turn, the debate then shifts to three different ideas: legal justice, 
which is concerned with what people owe society, commutative 
justice, which concerns the extent of obligations that the 
citizenry owe to each other, and distributive justice, that is what 
society may owe to each citizen.

SOCIAL JUSTICE AND 
ECONOMIC INCLUSION:
WHERETO SOUTH AFRICA

by Dennis Davis
Judge President of the Competition Appeal Court and 

Judge of the High Court, Western Cape Division

This is an edited version of the inaugural annual  
Social Justice Lecture at Stellenbosch University in February 20201

The topic for tonight has been made somewhat easier for me 
in that the issue of social justice is coupled to that of economic 
exclusion. I need to deal with the distributive component if I 
am to show fidelity to the advertised topic of this lecture. In this 
connection the South African reality at present stands in sharp 
contrast to our constitutional ambition as is evidenced in the 
text. The preamble refers to a Constitution designed to ‘heal the 
divisions of the past and, establish a society based on democratic 
values, social justice and fundamental human rights’. Section 
9, the equality clause, provides that equality includes a full and 
equal enjoyment of all rights and freedoms. To this end a series 
of social and economic rights are included in the Constitution, 
including the right to housing, health-care, food, water, social 
security and education. In addition, powerful rights are given to 
employees including the right to form and join a trade union, to 

Jo
hn

ny
 M

ill
er

 / 
U

ne
qu

al
 S

ce
ne

s



forum

30 Advocate April 2020

Social justice and economic inclusion: whereto South Africa

participate in the activities and programs 
of trade unions and to strike. 

The current reality is depressingly 
different. While there is evidence that 
money metric poverty declined in South 
Africa during the democratic period of our 
history, a 2017 report by Statistics South 
Africa shows that, despite a decline in 
poverty between 2006 and 2011, poverty 
levels have again risen; from a low 53.2% 
in 2011 to 55.5% in 2015. At that time 30.4 
million people were living in poverty. 
Inequality in South Africa, measured in 
terms of the Gini coefficient of income, has 
consistently been above 0.6 from 1993 to 
2015 which easily places South Africa in 
the ‘top 5’ most unequal countries on the 
global scale.2

Regrettably, there has been no 
significant reduction in overall inequality 
or poverty in post-apartheid South Africa. 
Even my short but stark description 
reveals the imperative of embracing social 
justice, without which economic inclusion, 
by which I mean the ability of all South 
Africans to live a dignified life through 
a fair and reasonable participation in 
the economic intercourse of the country, 
cannot be achieved. The Constitution 
insists that basic social provisioning for 
those most in need must be progressively 
realised. True that many budgets have 
devolved much money on social grants 
and education. However the country 
waits in vain for a coherent economic 
policy that gives priority to the vindication 
of these promises. We search for an 
economic policy that radically reduces 
unemployment and increases the chance 
of the dignified life for all. However, 
social justice dictates that we raise our 
gaze beyond distribution, its importance 
notwithstanding.

What then is social justice within the South African 
context?
In attempting to engage with this complex topic, I borrow 
from the work of Nancy Fraser, an American critical theorist.3 
Fraser contends that there are two paradigms of justice based 
on redistribution and recognition. According to the former, 
social justice focuses on socio economic issues, for the absence 
of access to a fair distribution of resources reflects an unjust 
political economy. The remedy requires redistributive economic 
measures. By contrast, the recognition paradigm is primarily a 
matter of cultural evaluation of a status group’s culture and the 
arbitrary prioritisation of a hegemonic culture. The remedy here 
focuses on cultural or symbolic change. 

Fraser argues that an antithesis between the two is a false one 
in that no society which is saturated by social injustice is but “two 

dimensional”. Subordinated groups suffer 
‘both maldistribution and misrecognition 
in forms where neither of these injustices 
was an indirect effect of the other, but 
where both primary and co-ordinals’.4 
She argues that ‘one should roundly 
reject the construction of redistribution 
and recognition as mutually exclusive 
alternatives. The goal should rather be, 
to develop ‘an integrated approach that 
can encompass and harmonise both 
dimensions of social justice.’5 

I have already dealt at some length 
with South Africa and the challenge of 
redistribution. I turn now to recognition. 
Recognition is a matter of social justice 
for ‘the status of full partners and social 
interaction simply is a consequence of 
institutionalized patterns of cultural 
value in whose construction they have 
not equally participated.’6 It is a denial 
of justice to those affected thereby. We 
can embrace all within our society as 
social peers with reciprocal relations of 
equality or we can continue to ensure 
that some will suffer from a state of 
subordination by way of misrecognition. 
In this connection Fraser refers to racial 
profiling in which policing practices treat 
young black males as dangerous because 
of racialised conceptions of criminality. In 
these cases, the institutional perception of 
blackness considered as a danger inhibits 
the targeted group from achieving the 
status of being a full partner social life. 
Recognition and distribution are thus both 
dimensions of justice, for ‘the normative 
core of my conception is a notion of parity 
of participation. According to this norm 
justice requires social arrangements that 
permit all (adult) members of society to 
interact with one another’s peers. For 

participatory parity to be possible, I claim at least two conditions 
to be satisfied [an] objective condition [which] precludes forms 
and levels of economic dependence and inequality that impede 
parity of participation … [and an] intersubjective condition 
[which] precludes institutional norms that systematically 
depreciate some categories of people and the qualities associated 
with them.’7 

The principle of “parity of participation”8 requires the 
construction of social arrangements that permit all members of 
society to interact with one another’s peers. For this to happen 
at least three conditions have to be met: the distribution of 
material resources must be such as to ensure that participants 
enjoy equal capacity for social interaction. Thus, economic 
structures may reproduce deprivation, exploitation and promote 
gross disparities in wealth, income, labour and leisure time. In 
turn, this prevents people from participating on an equal basis 
with others in social life. These structures must be eradicated 

“Section 9, the equality 
clause, provides that 
equality includes a full 
and equal enjoyment 
of all rights and 
freedoms. To this 
end a series of social 
and economic rights 
are included in the 
Constitution, including 
the right to housing, 
health care, food, 
water, social security 
and education.”

Yolanda Booyzen
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if social justice is to be attained. The legal and social system 
must express equal respect for all participants and ensure equal 
opportunity for achieving social esteem. Here institutionalised 
patterns of cultural values systematically undermine various 
categories of people and the qualities associated with them, 
thereby denying them the status of full partners and a fair 
opportunity for social interaction. The third consideration 
concerns the political constitution of society which must be 
designed to accord roughly an equal political voice to all social 
actors. This rules out electoral systems and media structures that 
systematically deprive categories of persons of a fair chance to 
influence decisions that affect them in the public domain. Fraser 
insists that all these conditions are necessary for participatory 
parity. None alone is sufficient. 

To quote Fraser again, ‘encompassing economic, cultural 
and political considerations, (parity of participation) treats 
redistribution, recognition and representation as three 
analytically distinct facets of justice none of which can be 
reduced to the other although they all practically intertwined.’9 
In Fraser’s work the norm of parity of participation extends 
to family and personal life, employment and market relations, 
formal and informal politics and voluntary associations in 
civil society. The mechanism of exclusion takes on a plurality 
of different forms: many women have lacked the standing 
and resources to participate in official politics while enjoying 
the cultural and material prerequisites for meaningful (if not 
equal) participation in family life. Lesbian and gay people, 
until recently, have lacked the standing to participate openly 
in sexual relations and in family life, even if they had access 
to decently remunerated work. For Fraser, this shows that 
exclusion may well not spill from one sphere into another. In 
South Africa, however, apartheid raised the possibility of a total 
radical exclusion. The vast majority of South Africans were 
systematically stripped of participation rights in all spheres of 

society and were treated as no more than a vast reservoir of 
labour at the service of white capital.

Exclusion goes further, for it reproduces itself in more subtle 
ways. It is often rooted in the institutionalisation of hierarchical 
patterns of cultural value which deny some the chance, even 
modest, of participation in vast areas of society, particularly 
where their own lives are affected thereby. A white male norm 
permeates society and is then used to assess competence and 
merit. At a cruder level, undocumented immigrants are denied 
any chance of participation in the political space of the country 
in which they reside.

The application of the parity of participation principle
The Constitution boldly sets out a vision of what can only be 
described as a form of social democratic governance for South 
Africa. The pursuit of substantive equality, the critical role of 
the state in providing social goods and services, particularly to 
the poor and those most in need, as well as strong labour rights 
for workers to organise, are core components of the system of 
governance set out in the Constitution. These provisions form 
component parts of the governance model which the drafters 
of the Constitution considered to be most appropriate if South 
Africa was to transcend the very high levels of inequality which 
were deeply embedded in South African history. 

There can be little doubt that the burden of history weighed 
heavily on those who were charged with constructing a 
democratic society. Colonial dispossession refashioned by the 
mining and industrial revolutions and, after 1910 the advent 
of	Union,	brought	more	stringent	forms	of	exclusion	and	
marginalisation which were incorporated into law. This lasted 
until 1948 when the legislation and social control took on an even 
more pernicious form which characterised South African society 
until 1994. In this way the history of capitalist development and 
inequality in South Africa were inextricably linked.10 

Twenty-six years later, it is fair to say that not only are 
poverty, unemployment and inequality with us today but 
the key indicators outlined above may well have worsened 
during this period. This reflects an abysmal failure to chart a 
new growth path, one which was in keeping with the social 
democratic commitments of the Constitution. While it would be 
churlish not to acknowledge the introduction of the social grant 
system and the determined efforts by successive governments 
to address poverty levels, almost three decades of economic 
policy has not transformed the economic landscape. There has 
been a significant failure to provide high quality education 
and healthcare to the poor, no real expansion of incentives for 
peasant farmers, an omission to focus upon labour intensive 

Social justice and economic inclusion: whereto South Africa

“ Inequality in South Africa, 
measured in terms of the Gini 
coefficient of income, has 
consistently been above 0.6 from 
1993 to 2015 which easily places 
South Africa in the ‘top five’ most 
unequal countries on the global 
scale.”
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industrialisation, to take but a few of the key elements of policy 
implementation which required urgent attention. In addition, 
little has been done to alter the spatial geography of apartheid. 
Let us acknowledge the mass housing construction programme 
after 1994. But it mainly took place on the peripheries of existing 
townships, far from the workplace and, often, on land bought 
for zoned township development under apartheid. Twenty 
six years into democracy South African urban areas look very 
similar to those inherited from the apartheid regime. 

In summary, the kind of structural challenge to deal with 
inequality and reboot South Africa from its deeply imbedded 
patterns inherited from some 300 years of colonial and apartheid 
rule have simply not taken place despite much political rhetoric. 

It is not surprising that the constitutional arrangements, 
born of the 1994 settlement, have been seen by some as nothing 
more than a messy compromise which primarily advantaged 
Afrikaner and black capital at the expense of more than 50 
million South Africans. The underlying assumptions upon 
which the Constitution are based have thus come under 
sustained attack. Take for example the following comment from 
Tshepo Madlingozi:

Language and praxis of human rights collapse when they come 
up against the demands of those who are considered non-
humans. The discourse of human rights has nothing to say to 
those who suffer dehumanisation and social death because it is 
predicted on the humanity of those already inside the wall of 
political society.

These criticisms target the absence of the concrete steps needed 
to conduct the principle of recognition. The white male norm 
remains dominant within our society. We continue to assess 
excellence through this particular prism. As an anecdotal 
illustration, many of my black students have informed me that if 
they speak with a “model C accent” they find less of a barrier at 
university than if they come from the townships. This example 
can be multiplied through various experiences throughout society.

The Constitution envisaged the construction of a new South 
African identity which would embrace the dignity of difference 
and ensure the construction of a new appropriate norm for 
a democratic non-racial, non-sexist society. That, sadly, has 
not happened and, accordingly, levels of alienation, deeply 
embedded in South African history, have not been addressed. 
Unsurprisingly,	this	has	given	rise	to	various	forms	of	populist	
rhetoric which, in turn, promotes new forms of exclusion, all of 
which are also at war with the constitutional commitment to the 
construction of a new non-racial and non-sexist society. None 
of this is surprising because if ‘what you have’ depends upon 
‘how you look’, then apartheid has remained relatively intact. 
The constitutional project will continue to play little by way of a 
meaningful role in the lives of millions of South Africans. That a 
Nobel prize winner and another senior member of a foundation 
that claims to promote the Constitution can claim publicly 
that apartheid was not a crime against humanity is a truly 
disturbing illustration of how far the country needs to travel 
to embrace a new identity. At the same time the disadvantage 
still encountered by millions has promoted a populism that 
resembles fascism far more than it does democracy. With it 
emerges a discourse which is utterly incongruent with a non-
racial, non-sexist democracy. 

The lack of participation to which Fraser refers is equally true 
with regard to our electoral system. The 10 years of rule under 
President Zuma showed that Parliament did not regard itself as 
accountable to the citizenry and thus failed regrettably to execute 
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“Twenty six years into democracy South 
African urban areas look very similar to 

those inherited from the apartheid regime. 
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its responsibilities of oversight 
over the executive. From this 
failure, the constitutional design 
of separation of powers was 
placed in jeopardy. This failure 
ensured that rent seeking rather 
than employment creation and 
an inclusive economy became 
the order of the economic day 
as did the hollowing out of key 
constitutional institutions and the 
concomitant rise in corruption. 
The country still awaits decisions 
by the NPA to enforce the 
principle of legal accountability, 
no matter the political position of 
an alleged offender. 

Fraser’s concerns about 
how electoral systems can 
shape political participation and 
erode the parity of participation 
principle are manifestly 
applicable to present day South 
Africa. This should dictate that 
a serious debate be conducted 
about an electoral system which 
can enhance rather than impede 
a fundamental principle which 
promotes social justice, political 
and economic inclusion.

Conclusion
It is the argument of this paper that the three-dimensional 
framework advocated by Fraser, namely redistribution 
recognition and representation, adequately captures the 
normative framework which makes the best sense of the 
Constitution. The Constitution was drafted within the context 
of a unique pattern of inequality for a country which had been 
subjected to settler colonialism, a dual economy of enrichment 
and impoverishment, spatial geography which promoted human 
development for a few and human confinement for the majority. 
It exalted the principle of stable nuclear families for a few and 
the disruption of family life for the many in the name of a cheap 
labour reserve.11 There can be little doubt that existing patterns 
of poverty and inequality threaten the possibility of continued 
democracy and the stability of the South African state. It is simply 
not sufficient to limp along at a growth rate of less than 1% of 
GDP annually with little vision as to how economic policy can 
be rendered congruent with the fundamental constitutional 
promises. The poverty of policy to redress 300 years of history 
is of course compounded by the challenges posed by the global 
economy in the fourth industrial revolution. Simply put, labour 
can no longer be considered as playing social mediator in the 
conflict for the distribution of the fruits of the economy. For this 
reason, some nostalgic attempt to return to the social democratic 
model of the 1950s and early 1960s is now futile. A fresh set 
of ideas has to be implemented to ensure the vindication of 
the promise of redistribution. This in turn raises the challenge 
of a constitution with politics that embrace new forms of 

countervailing power to resist 
the excesses of capital. 

At the same time we 
need to conduct a national 
debate about what it means 
to be South African and what 
standard we employ to evaluate 
successful participation within 
society. Simply put, the white 
male norm which continues to 
dominate and exclude millions 
from fair participation has to 
be eschewed and replaced 
with transformative content. 
This second challenge leads to 
a further consequence: What 
does the principle of non-racial 
and non-sexist accountability 
look like? Can we fashion some 
agreement that, to borrow from 
Martin Luther King Jnr, is based 
on the character of the human 
being rather than her colour? 
Can this become the decisive 
yardstick? 

The third challenge is to 
ensure that our politics are 
rendered accountable to the 
citizenry. To this end we need to 
acknowledge the failure of our 
present electoral system. There 
is an inability of the present 

electoral system to promote a coherent and viable system of 
separation of powers, particularly between the executive and the 
legislature. 

These are our challenges which cannot be postponed any 
longer or passed on to elaborate think tanks or satisfied with 
empty promises. If all three of these principles are not addressed 
urgently, there will be no social justice for millions and, in turn, 
there will be little left of the great ambition that we had in 1994 
of developing a democratic society based on human dignity, 
equality and freedom for all who live in this land. A

Notes
1 The ideas expressed in this lecture stem from research for a book which I am 

presently writing with Michelle Le Roux of the Johannesburg Bar
2 Statistics South African 2019. Inequality trends in South Africa
3 See in particular Nancy Fraser and Axel Honneth Redistribution or Recognition? 

(2003)
4 Fraser and Honneth, at 19
5 Fraser and Honneth at 26
6 Fraser and Honneth, at 
7 Fraser and Honneth, at 36
8 See Nancy Fraser ‘Social Exclusion, Global Poverty and Scales of (In) Justice: 

rethinking law and poverty in a globalising world’ 2011 (22) Stellenbosch Law 
Review 452

9 At 455
10 See Colin Bundy ‘Post-Apartheid Inequality and the Long Shadow of History’ in 

Crane Soudien Vasu Reddy and Ingrid Woolard Poverty and Inequality: Diagnosis 
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11 See Goran Therborn ‘South African Inequalities in a Global Perspective’ in Sodien 
et al chapter 2
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constitutional arrangements, born 
of the 1994 settlement, have been 
seen by some as nothing more than a 
messy compromise which primarily 
advantaged Afrikaner and black 
capital at the expense of more than 50 
million South Africans.”
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I first met Arthur on 4 November 1994. He had invited me to 
an interview for the job of researcher for the President of the 

Constitutional Court. When we met he struck me as naturally 
kind and welcoming. 

Answering his direct questions about myself I explained how 
the sickness of Bram Fischer in prison in the middle seventies 
and the refusal of the government to allow him to go home 
and die peacefully had an impact on me purely from a human 
perspective.

I explained how in search of who this man was and what 
he had done to deserve such treatment from the government, I 
came across Chris Vermaak’s book The Man with two Faces. The 
book was banned at the time.

I looked at the one face of Bram Fischer by explaining to 

MEETING ARTHUR 
CHASKALSON

by Patric Mtshaulana SC

This is an edited transcript of Mtshaulana’s address at the launch of 
Arthur Chaskalson, A Life Dedicated to Justice for All, by Stephen Ellmann

Arthur the impact of Bram’s statement in the dock where he 
says: 

“het zij wy overwinnen, het zy wij sterven: de vryheid zal in Afrika 
ryzen als de zon uit de morewolken”

[whether we conquer, whether we die: freedom shall rise in 
Africa like the sun from the morning clouds]. 

In the camps, we were in the darkest hour of the night. It was 
difficult to know how long the darkness would last. However, 
the statement that “even the darkest night will end and the sun will 
rise”, gave us hope and kept us together. We loved Bram. He 
inspired us to continue to fight and not to give up even in the 
face of darkness. 

Courtesy of M
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Meeting Arthur Chaskalson

I also gave Arthur the other face of Bram, Bram Fischer as 
a lawyer and a man of justice. I compared Bram with Saint 
Augustine of Hippo who says: “Justice being taken away, then, what 
are kingdoms but great robberies? For what are robberies themselves, 
but little kingdoms?”
Up	to	this	moment	I	did	not	know	that	Arthur	knew	Bram	

Fischer. I was only explaining who I was. This had broken the 
ice. The topics of Bram Fischer and justice had opened the way.

We found each other so much that we could talk about 
everything. I could talk freely about my experience in ANC 
military camps and he spoke freely about his experience of 
meeting ordinary South Africans, his clients, when he was at 
the LRC. He spoke about how this experience exposed him to 
a life very different from his youth. He spoke about how this 
experience moulded him and his outlook of the future. 

Of importance to him was to explain to me the challenging 
task he had been given by President Mandela, to establish a new 
institution, the Constitutional Court. In his vision of the new 
institution, it would be disgraceful if clients from the LRC and 
other poor South Africans could not experience a change in their 
lives under the new Constitution.

The Constitutional Court had to ensure that the Constitution 
had meaning not only to intellectuals and the rich but also to the 
ordinary people in the streets and in the farms. 

Whatever European jurists, scholars and academics thought 
of the distinction between socio-economic rights and classical 
rights, the Constitutional Court would be guided by the Interim 
Constitution. The Court is required to ensure the enforcement of 
all rights contained in the Bill of Rights. The Bill of Rights makes 
no distinction between these two types of rights. 

The Constitutional Court would not copy the decisions of 
other courts. It would be more the case of the Constitutional 
Court being a model to others, than of the court imitating courts 
of other countries. On issues such as freedom and equality the 
court would have to develop principles that more reflected our 
history than copying decisions of other courts developed in 
different circumstances.

I only spent 12 months with Arthur after which I joined the 
Bar. Looking back these were the best twelve months of my life.

It took Chaskalson between 1994 and 2005 to complete his 
project of establishing the Constitutional Court of South Africa.

The Court was situated on the ruins of the Fort, a prison 
where Ghandi had been detained, the same prison in which 
Mandela and his comrades had also spent some time. 

The new court was built using the bricks and other materials 
from the old building. Chaskalson had chosen a site and archi-
tecture which would serve as a reminder to all of us of where we 
come from.

The Court stands there as a symbol of the victory against 
apartheid, a reminder of what we can do if we are united. The 
Court is a reminder of the importance of the unity of our people. 
The court symbolises the rainbow nation with its colours held 
together by the blood and sacrifices of those who had given 
their lives for the Constitution.

The Constitutional Court is a shield, the protector of the 
great victory against apartheid, a protector of our future. It 
symbolises our pride as a nation.

The Constitutional Court that Chaskalson established is a 
building which is in constant and continuous conversation with 

us about our past, our present and our future.
The court is a reminder to all of us that while it is important 

to return the land to those who were dispossessed, while it is 
important to create jobs, while it is important to fight poverty 
and inequality, it is also as important to have projects and 
institutions that remind us who we are, where we come from. 
We need projects and institutions that make us proud of who 
we are, remind us of our proud history and remind us that the 
struggle was not only for material gains to individuals. The 
struggle was also for building a South Africa for all of us.

Chaskalson dedicated his life to destroying apartheid and 
building this South Africa of all. 

For that reason, we should thank Stephen Ellmann for 
making this beautiful portrait of Arthur Chaskalson. Stephen’s 
work is artistic and complex, but it is also an apt description of 
Arthur’s life, of our struggle and of the future we so much desire 
to have, a future without inequality. 

Thank you so much Stephen for this gift to South Africa!
Thank you Tessa!
And thank you to the publishers! A
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Judge Rogers draws on a wealth 
of published and archival material 
to present a lively, occasionally 
provocative, account of the 
lawyers caught up in the Jameson 
Raid – in the dock, at the bar, on 
the bench, behind the scenes. Was 
Kotzé CJ as faithful to Kruger as 
he would have us believe? Did 
the Pretoria bar’s future leader, 
Ewald Esselen, belong to an anti-
Kruger Boer fi fth column? Was 
Johannesburg’s Jim Leonard QC 
part of the conspiracy’s inner core 
or an innocent latecomer? And 
how should we judge his brother 
Charles, a leading attorney, who 
managed to evade trial? These 
and other questions are explored 
in a work full of drama, incident 
and anecdote.

For any further information email orders@fl yleaf.co.za  |  Releasing June 2020

A lively, at times provocative, account 
of the Jameson Raid lawyers.

Since the subject of judicial misconduct hearings is topical, 
readers may be interested in the following instances from 

our distant past which I came across in the course of researching 
a book on the lawyers caught up in the Jameson Raid. Before 
the establishment of the Judicial Service Commission in 1994, 
there were, to the best of my knowledge, only two judicial 
impeachment hearings in South Africa, both dating back to the 
last decades of the 1800s.

The first was an enquiry into the conduct of James Coleman 
Fitzpatrick. This likeable Irishman, father of the more famous Sir 
Percy, began his judicial career in Australia’s Gold Coast. Such 
had been the effects of this territory’s insalubrious climate on his 
predecessors that when asked by the authorities whether he had 

There was an Irishman 
and a Dutchman...

by Owen Rogers,
Judge of the Western Cape Division

of the High Court

any requirements before taking up the position, he remarked 
that he thought it not unreasonable that his funeral expenses be 
paid in advance. But he survived, and in 1861 he relocated to 
South Africa as the judge of a colony with King William’s Town 
as its capital. In 1865, with the establishment of the Eastern 
Districts Court, he was transferred to Grahamstown and in 1869 
to Cape Town. 

In 1878 he became the first South African judge to face 
impeachment. The complaints against him were many: intem-
perance, falling asleep in court, confusing the facts of the various 
cases he was trying, delaying a judgment for more than a year, 
directing a jury that on a count of assault they could convict 
the prisoner of murder, and more. The most recent charge of 
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 mis conduct concerned his behaviour in early June 1878. On 
25 June the Cape parliament established a select committee to 
enquire into the matter. The nine-man committee was headed by 
the	attorneygeneral,	Thomas	Upington.	It	delivered	its	report	
on 30 July, having heard oral evidence from 38 witnesses and 
received affidavits and documents. The witnesses for and against 
the judge were a who’s who of the Cape’s professional world, 
including several future judges. A majority of the committee 
dismissed all the serious charges, and Fitzpatrick was allowed to 
continue in office, but he resigned in 1879 and died in 1880.

The second case was an 1896 enquiry into the conduct of 
Benedict de Korte, a judge in Kruger’s South African (Transvaal) 
Republic. The republic’s chief justice was J G Kotzé, later a judge 
in Grahamstown, Cape Town and the Appellate Division. De 
Korte was an unintended victim of the Jameson Raid. Among 
the documents seized by the prosecuting authorities in the 
course of their investigation into the Raid was a letter-book 
belonging to one of the conspirators, a mining magnate, which 
revealed that De Korte had drawn bills on a mining house which 
he could not honour. Lionel Phillips, the magnate in question, 
wrote to his correspondent: ‘The spectacle of a judge crying in 
one’s office over his misdeeds is novel, and I hope never to have 
to witness it again.’

As soon as the trial of the Jameson Raid conspirators was 
done (this was late April 1896), the state attorney, Herman 

Coster, brought the letter to the attention of the government. De 
Korte said he wanted to have the matter resolved without delay. 
A tribunal headed by Kotzé was set up. Coster prosecuted while 
De Korte was represented by John Wessels, later a chief justice of 
the	Union.	Proceedings	got	underway	on	10	June.	After	taking	
the evidence of five witnesses, including De Korte and Phillips 
(who was still in prison), the Tribunal issued its decision on 19 
June. It found that De Korte should get the benefit of the doubt, 
with the result that the charge of judicial misconduct was found 
not to have been proved, though his behaviour was said not to 
have been compatible with his judicial position (a contradiction 
in terms, one would have thought). 

De Korte, claiming the outcome as a victory, promptly 
resigned and returned to the bar. He was responsible for a 
memorable put-down of his former counsel. After the Boer War, 
De Korte was on circuit with Wessels, by that time a Transvaal 
judge. Wessels complained that he was feeling poorly on 
account of a severe head cold. De Korte commiserated, ‘No 
doubt, a cold always strikes at the weakest spot’. A

Those interested in reading more about these and other legal 
curiosities will be able to do so in Judge Rogers’s book, Lawyers in 
Turmoil: The Johannesburg conspiracy of 1895, to be published 
later this year.
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Judge Rogers draws on a wealth 
of published and archival material 
to present a lively, occasionally 
provocative, account of the 
lawyers caught up in the Jameson 
Raid – in the dock, at the bar, on 
the bench, behind the scenes. Was 
Kotzé CJ as faithful to Kruger as 
he would have us believe? Did 
the Pretoria bar’s future leader, 
Ewald Esselen, belong to an anti-
Kruger Boer fi fth column? Was 
Johannesburg’s Jim Leonard QC 
part of the conspiracy’s inner core 
or an innocent latecomer? And 
how should we judge his brother 
Charles, a leading attorney, who 
managed to evade trial? These 
and other questions are explored 
in a work full of drama, incident 
and anecdote.
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A lively, at times provocative, account 
of the Jameson Raid lawyers.
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WEIGHING 
EVIDENCE
by M.A. Muller PhD 
Department of Mathematics 
University of Stellenbosch 

Arriving at fair and impartial judgements is an important 
objective of legal proceedings. Often different pieces of 

evidence of different degrees of credibility and certainty are 
submitted. Then a court “weighs” the evidence and eventually 
arrives at a conclusion. We consider the following fundamental 
question: Exactly how should evidence be weighed? Merely 
mentioning evidence does not constitute weighing evidence. 
Standard textbooks concerned with the Law of Evidence do not 
address this particular topic. The use of probability theory comes 
to mind. The well-known “Blue and green taxicabs” example1 
will show us how a situation may be analysed using probability 
theory. 

Example 1 
Two taxicab companies operate in a certain city after sunset. The 
Blue Cab Company deploys 15 blue cabs and the Green Cab 
Company deploys 85 green cabs. On a rainy night in an empty 
street with orange street lighting a parked car was damaged by 
a cab as it carelessly scraped past the car. The cab then drove 
off. An eye witness who observed the incident from some dis-
tance away testified that a blue cab was involved. The witness 
was subsequently tested under similar conditions in an effort 
to establish the crediblity of his testimony. It was found that the 
witness could correctly identify the true colour of a cab with 
probability 80%2. Which taxicab company should be held ac-
countable for damages? 

In this example there are two pieces of evidence pointing in 
opposite directions. On the one hand there were many more 
green cabs on the streets than blue cabs. This is motivation for 
the point of view that more likely a green cab was involved in 
the accident. However, on the other hand there was fairly reli-
able evidence by an eye witness who testified that a blue cab 
was involved. So how should available evidence be weighed to 
arrive at the best conclusion?

Solution 1 (Counting cabs) 
Under	the	prevailing	conditions	the	eye	witness	would	have	
identified about 80% of the 15 blue cabs (i.e. 12 blue cabs) as 
being “blue”, and he would have identified about 20% of the 85 
green cabs (i.e. 17 green cabs) as being “blue”. So he would have 
identified altogether about 12 + 17 = 29 of the 100 cabs as being 
“blue”. 

The probability that a blue cab was involved in the accident 
is therefore:

 = 0.413 (= 41.3%). 

Since 41,3% is below 50%, the correct inference is that a blue cab 
was probably not involved in the accident. The Green Cab Com-
pany should therefore be held accountable for damages. 

W
ellcom

e im
age gallery

12
12 + 17

What are the probabilities? As occurred once before with 
the Stellenbosch Law Review, in the last edition of Advocate an 
article by Dr MA Muller of the Department of Mathematics 
at the University of Stellenbosch on the application of 
Probability Theory to the weighing up of evidence appeared 
with several errors and equations jumbled. Advocate 
apologises to Dr Muller and reprints the entire article in this 
edition, with the offending equations corrected.

In the meantime, however, Willem de Bruyn, a member 
of the Johannesburg Bar with degrees in Mathematics, 
produced an unsolicited response to the reasoning 
underpinning Dr Muller’s thesis (which response was in 
no way informed by the erroneous equations). In doing 
so, De Bruyn wears his lawyer’s and logician’s hat. Further 
contributions are invited.  
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Weighing evidence

Solution 2 (Using probabilities) 
This is a more general approach which also leads to the outcome 
obtained in Solution 1. 

Let A1, B and ~B be the following events:
A1: the eye witness testifies that a blue cab was involved in the 
accident,
B: a blue cab was involved in the accident, and
~B: a green cab was involved in the accident. 

We are given the following probabilities: P(B) = 0.15, 
P(~B) = 0.85, P(A1|B) = 0.8 and P(A1|~B) = 0.2 .

P(A1|B) is the conditional probability that the eye witness testi-
fies that a blue cab was involved in the accident, given the event 
that the cab was blue. Similarly, P(A1|~B) is the conditional 
probability that the eye witness testifies that a blue cab was 
involved in the accident, given the event that the cab was green. 
But we are more concerned with P(B|A1), the conditional prob-
ability that the cab was indeed blue, given the event that the 
witness testified that a blue cab was involved in the accident. 

By Bayes’s theorem, 

P(B|A1) = 

 = 

 = 0.413 (= 41.3%). 

Bayes’s theorem gives us the same conclusion as the one arrived 
at in Solution 1. The Green Cab Company should therefore be 
held accountable for damages. 

Remark 
Many people might feel uneasy that the probability that a blue 
cab was involved in the accident turns out to be less than 50%. 
They typically think “a reliable witness testified that he saw a 
blue cab. Surely the probability P(B|A1) should then be above 
50%?” This type of reasoning is seriously flawed. If someone 
mistakenly thinks that P(B|A1) should be above 50%, an incor-
rect conclusion is drawn because an assessment of the probabil-
ity of a proposition is confused with the strength of the evidence 
for the proposition. This error is known as the prosecutor’s fallacy. 
Solution 2 shows at P(B|A1) = 0.413 (= 41.3%), but P(A1|B) = 0.8 
(= 80%). 

We tend to forget that the witness’s testimony is only 80% 
reliable. The further mistake made in such reasoning is that the 
respective numbers of green and blue cabs on the streets are not 
taken	into	consideration.	Using	Bayes’s	theorem	avoids	making	
these mistakes. 

Other ways of weighing evidence 
In more complicated examples we may also use methods based 
on Bayes’s theorem which can be formulated in terms of odds 
and likelihood ratios,3 or methods involving Bayesian networks.4 
Computer software is available to facilitate matters, especially if 
we have to weigh interconnected pieces of evidence. By all the 
above methods at our disposal we would have arrived at the 
same conclusion to Example 1. 

Example 2 
This example is an extension of Example 1 and we assume eve-
rything that was given in Example 1. At a later stage an inde-
pendent second witness comes forward. Suppose that he also tes-
tifies that he saw a blue cab involved in the accident. And under 
the prevailing conditions this second eye witness also correctly 
identifies the true colour of a cab with probability 80%. Which 
taxicab company should then be held accountable for damages? 

Solution of Example 2 
In Example 1 (with one eye witness) it was shown that the prob-
ability that a blue cab was involved in the accident is 41.3%. 
Now there is an independent second eye witness testifying the 
same as the first eye witness. Of course the effect will be that the 
posterior probability that a blue cab was involved will now be 
above 41.3%. But how far above? 

Let A2 be the event that the second witness testifies that 
a blue cab was involved in the accident. As in Solution 2 of 
 Example 1, we know that P(A2|B) = 0.8 and P(A2|~B) = 0.2 .

By Bayes’s theorem the posterior probability that the cab that 
was involved in the accident was indeed a blue cab is:

                 = 0.737 (= 73.7%) .

The correct conclusion is that probably a blue cab was involved 
in	the	accident.	Under	the	circumstances	of	Example	2	the	Blue	
Cab Company should be held accountable for damages. Many 
people might believe that with the testimony of two witnesses 
in Example 2 the assertion that a blue cab was involved must 
be true “beyond reasonable doubt”. Surprisingly this is not the 
case. In fact, the assertion is only true “on preponderance of 
probability”. 

Remarks 
(a) The methods used in [4] gave a conclusion to the case R v 

Blom (1939) AD188 that is different from the judgement in 
that case. 

(b) Not only should the man in the street be informed of the 
outcome of legal proceedings, he should also be able to ob-
tain a detailed exposition explaining exactly how evidence 
was weighed. A

Notes
1. D. Kahneman & A. Tversky “On prediction and judgment” (1972) Oregon Research 

Institute Bulletin 12(4) 
2. More explicly, we mean the following: If the eye witness is exposed 100 times to 

a green cab under similar circumstances he would say about 80 times that the 
cab is green, and he would say about 20 times that the cab is blue. Similarly, if 
the eye witness is exposed 100 times to a blue cab under similar circumstances 
he would say about 80 times that the cab is blue, and he would say about 20 
times that the cab is green. 

3. M.A. Muller “Handling uncertainty in a court of law” (2012) Stellenbosch Law Re-
view 23(3) 599 - 609 section 6, http://scholar.sun.ac.za/handle/10019.1/98245 

4. M.A. Muller “Combining uncertainties in a court of law using Bayesian networks” 
(2017) Obiter 8(3) 505 - 516, http://scholar.sun.ac.za/handle/10019.1/103226 

(0.15)(0.8)
(0.15)(0.8) + (0.85)(0.2)

P(B)P(A1|B)
P(B)P(A1|B) + P(~B)P(A1|~B)

(0.413)(0.8)
(0.413)(0.8) + (0.587)(0.2)
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In the December 2019 issue of Advocate, Dr M.A. Muller from the 
department	of	mathematics	at	the	University	of	Stellenbosch	

made a contribution towards “fair and impartial judgments” 
employing Probability Theory. The golden thread running 
through that article is a suggestion as to how the Courts should 
weigh evidence. I must confess that my initial reaction to the 
article was to query whether it was satire, comparing as it does 
the courts to expert calculators. Overnight, however, I developed 
a curiosity. Could it possibly have been seriously intended? The 
next day, I picked it up again and read the footnotes. It then 
dawned upon me that it may have been intended as a genuine 
alternative towards the weighing of evidence by the Courts.

However, the proposal and the reasoning is flawed and, 
from inception, it is devoid of logic. The reasoning regrettably 
also is likely to mislead if one has regard to what the author 
does not disclose in the article about the assumptions underlying 
Probability Theory. Employing the methodology in a real-life 
identical example is certain to mislead. In Mathematical Statistics, 
of which Probability Theory is a part, “certain” denotes a 
probability of 100% that an unknown future event will occur. An 
example is the probability of pulling a black ball out of a bucket 
that contains only one black ball. 

I have not in two decades at the Bar come across the 
employment of Probability Theory to weigh evidence when 
there are disputes of fact. Dr Muller observes: “Standard textbooks 
concerned with the law of Evidence do not address this particular topic.” 
That is a worldwide phenomenon – and for good reason. 

I briefly repeat the facts used by Dr Muller in his example. 
Two taxicab companies operate in a city after sunset. Blue 
Cab Co employs 15 cabs and Green Cab Co employs 85 cabs. 
An eyewitness testifies that he saw a blue cab collide with a 
stationary vehicle. The evidence that it was a blue cab was given a 
probability of being accurate of 80%.

The first impractical proposition is that “the witness was 
subsequently tested under similar conditions in an effort to establish the 
credibility of his testimony”. Is this the same witness testifying to 
the credibility of his own first version? How would this be done? 

How would you do this with your opponent’s hostile witness? 
Or is it your witness? Will you allow him to submit to this test? 
What is the credibility of the testimony without the second bite 
at the cherry? Real-life litigation is a quantum leap removed from 
laboratory conditions where assumptions are par for the course 
in order to get a workable formula. The assumptions are there for 
the formula. The converse is that, in any real-life application, 
assumptions destroy the formula. Conveniently, so Dr Muller 
proceeds: “It was found that the witness could correctly identify the 
true colour of a cab with probability 80%.”

We are then helpfully reminded by Dr Muller: “We tend to 
forget that the witness’ testimony is only 80% reliable. The further 
mistake made in such reasoning is that the respective numbers of green 
and blue cabs on the streets are not taken into consideration. Using Bayes 
theorem avoids making these mistakes.” I must again point out that 
the “assessment” of the 80% has already moved the experiment 
out of the realm of litigation. Ordinarily, the eyewitness could be 
mistaken about anything, as demonstrated below, unless all of the 
examples below are excluded by assumptions, in which event we 
are in a theoretical waste of time. 

For very good reasons our courts do not decide matters based 
on a calculated percentage. But, even if we (incorrectly) assume 
courts arrive at findings of fact based on calculations, the moment 
it is accepted that the witness is “probably” 80% correct, it is the 
end of the matter. A probability of 80% or 80% reliability would (if 
we force probabilities into our Courts) exceed the threshold of “on 
a balance of probability” but fail the test of “beyond reasonable doubt”. 
So why infect this with the number of cabs employed by each 
company? I hope I have not lost Dr Muller by now, but this is the 
law at work. It is exactly what happened in the OJ Simpson civil 
and criminal trials. The jury was not bothered by what percentage 
of men in Los Angeles wear gloves of a certain size. The only 
question was whether OJ Simpson wore them on the night in 
question.

Every attempt by Dr Muller statistically to calculate the 
probability of the eyewitness having seen a blue or green cab 
is based on (omitted from the article) the assumption of an even 

ON
PROBABILITY 
AND
SHORTCUTS
by Willem de Bruyn

M
att Buck
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distribution of blue and green cabs in the city that night. This omitted 
assumption is then relied upon to fortify (or not) the eyewitness’ 
account, which he himself has verified as to 80% correct. There is 
a myriad of problems:

In the first example, Dr Muller assumes that the eyewitness 
would have identified 80% of the 15 blue cabs, namely 12 blue 
cabs, and 20% of the 85 green cabs, namely 17 green cabs. How 
can he limit the 80%/20% distribution to the colour of the cab? 
The ability to identify blue from green on a rainy night is not a 
constant. Another fatal assumption. 

What if the assumption of an even distribution of green 
cabs and blue cabs in the town that night is disturbed, which it 
certainly will be. I am also interested in why we were not told 
about this fundamental underlying assumption, given to be 
artificial. Once this is exposed there is no argument left for Dr 
Muller. 

Has Dr Muller considered the reliability of the verification 
by the witness of his own testimony? Remember it is the same 
witness who says his observation is probably 80% correct. This 
then becomes an assumption that influences the remainder of Dr 
Muller’s calculations. If it is not 80%, the court will never know 
that the calculations produced an incorrect answer.

Has it occurred to Dr Muller that the witness may have 
had a serious argument with a blue cab driver about taking 
a roundabout to grind fees? Or that the witness’ sister is the 
accountant of the green cab company? Or that only half the 
blue fleet operate at night? Or that the blue cab company may 
predominantly serve another area of town, operate in more 
(or less) affluent areas of town due to a new fleet of vehicles, 
operated only half its fleet that night due to a strike, issued an 
internal instruction to drivers to avoid certain areas or its drivers 
may be subject to rigorous selection and training, rendering them 
far less likely to damage another vehicle? 

The undisclosed assumptions by Dr Muller, on its own, render 
both proposed solutions valueless. If all these factors have to be 
investigated based on samples from the two populations of taxi 
cabs and quantified for purposes of assessing the weight of each 
variable, Dr Muller will be occupied for months. And what if the 
eyewitness in the last moments of re-examination says, “even if it 
was not a taxi, which I think it was, it definitely was a blue car”. Bayes 
would have been utterly confused by then. What does this do to 
the 80%? The probability distribution of blue cars that are not taxis 
during the city that night on that corner will keep Dr Muller busy 
for the next six months. 

The next patent flaw is the assumption that because there 
are 15 blue cabs and 85 green cabs in town “it is a piece of evidence 
pointing in one direction”. This is not evidence. It is entirely 
irrelevant. If the eyewitness saw a Ferrari scratching a stationary 
car, do we discount his evidence because there are eight Ferraris 
and 2000 Citi Golfs in town? Do we then conclude that it was in 
all likelihood a Citi Golf?

The next argument of Dr Muller is based on a calculation of 
conditional probability using Bayes’ Theorem. The condition 
employed is “given the event that the cab was blue”. Is that not 
what the witness testified about? How can you now make an 
assumption about the issue in dispute? Dr Muller identifies that 
in laymen’s terms P(B | A1) is the probability that the eyewitness 
testified that a blue cab was involved in the accident, given the event that 
the cab was indeed blue. But the eyewitness has testified it was a blue 

cab. We are 100% (not 80%) certain that he so testified. The real 
question, Dr Muller, is not whether he so testified, but whether 
he was correct when he so testified. Now trying to work this out 
based upon the assumption that it was a blue cab, is nothing short 
of painful. 

Dr Muller needs to read up on the demeanour of witnesses 
and the value of cross-examination. Assessing the eyewitness 
evidence from a soft spoken gentle old lady whose pension has 
been stolen and the evidence of the CEO in his Savile Row suit 
is an art based on decades of experience and has nothing to do 
with Probability Theory, even though our courts quite often – 
incorrectly in my view – use the term “possibility” to denote 
something of less accuracy than when it is a “probability”. 

The employment of Probability Theory may lead to flawed 
shortcuts based on incorrect and, more likely, unknown 
assumptions, which underpin most Probability Theory 
calculations. It is artificially removed from the real-world through 
assumptions (which we are not told about) and a waste of time. 
Statistics in general may assist where we work with uncertain 
future events such as estimating a deceased’s future earning 
capacity, but not where we attempt to establish what had 
happened in the past. 

The best demonstration in favour of the wholesale rejection 
of Probability Theory is to be found in the film Twelve Angry 
Men. The entire movie is a jury deliberation by biased, white 
working-class men in New York in 1957, starring Henry Fonda. 
They have to decide the fate of a young black male with a 
criminal background charged with the murder of his father based 
upon the testimony of a number of eyewitnesses. Watching this 
movie will not only make for a most enjoyable evening, but it 
will hopefully forever jettison Probability Theory as an aid in 
the	assessment	of	evidence.	Unless,	of	course,	Dr	Muller	can	
formulate and quantify all the probabilities in that matter and all 
we need to do is to plug in the … I suppose the assumptions. The 
complexity of this gravitates towards the formulation of general 
relativity. At least Dr Muller is in good company. A

Willem de Bruyn
BSc (Maths) (Stell), BSc (Hons) (Computer Science & Digital 
Systems)	(UCT);	Cert	in	Actuarial	Techniques	(Institute	of	
Actuaries,	London);	BJuris	(UNISA);	LLB	(UNISA);	Postgrad	dipl	
(Corp	&	Int	Finance)	(SOAS,	University	of	London);	and	Postgrad	
Cert (Competition Law) (Wits), member of the Johannesburg Bar

On probability and shortcuts
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It happens on occasion that a person is taken from this life all 
too early, having already contributed enormously, and with a 

promise to contribute so much more in the future. Judge Willem 
van der Linde, who died of a heart attack on 9 November 2019, 
was such a person.

Willem Hendrik Gabriel van der Linde, born on 29 March 
1956 in Port Elizabeth, joined the Johannesburg Society of 
Advocates on 5 December 1983, having been admitted as an 
advocate on 29 July 1983. He had done pupillage with Johan 
(Groot Dup) du Plessis, who practised in a different group 
to mine, and so I did not know Willem until he made his 
impression on me in court as a young practitioner.

It must have been in 1984. I was plying my trade in the 
unopposed motion court in the Johannesburg High Court, 
when a counsel unknown to me stood up to move his matter. It 
was Willem, and he made an immediate impression. He had a 
presence which was tangible, a command of his papers and of 
the matter, and he was so obviously able and competent, even 
in a matter as mundane as an unopposed application. Therein 
lies a lesson for young juniors; we make a name for ourselves by 
the way we perform in our profession, whether in consultation 
or in court, and if you are well prepared and perform well, 
your colleagues will take notice. A short while later, I happened 
to be in the presence of our Group leader, Clive Cohen SC, 
who was discussing potential new members with a few of our 
other Group members. I mentioned the impression Willem had 

REMEMBERING
JUDGE WILLEM VAN DER LINDE

by André Gautschi SC

tribute

There is a special and present relationship between 
Advocate and Willem van der Linde. The April 2002 

edition features Willem as the new chair of the editorial 
committee and me as a newbie, the (now) current chair 
railroaded into the project by the (then) new chair. Willem 
served as chair of the editorial committee, with the late 
Hennie Mellet as editor, from April 2002 to August 2007. 
Willem liked, and encouraged the birth and continued 
flight of, Fly on the Wall from the December 2002 edition 
onwards. He was the first to let Fly know when a particular 

made on me in the unopposed motion court. As a result he was 
invited to join Group 621.

Willem’s presence and ability would characterise his career 
at the Bar from the beginning until he was elevated to the Bench 
in 2016. He built up a formidable commercial practice, was well 
regarded by his peers, his juniors, his attorneys and his clients 
alike. He took silk in 1996. As counsel he appeared in at least 
61 reported judgments, 31 of which were in the then Appellate 
Division or the Supreme Court of Appeal, as it is now known, 
and three as lead counsel in the Constitutional Court. The latter 
are well known to legal practitioners, namely Mansingh v General 
Council of the Bar and Others 2014 (2) SA 26 (CC), Cool Ideas 1186 
CC v Hubbard and Another 2014 (4) SA 474 (CC), and Loureira and 
Others v Imvula Quality Protection (Pty) Ltd 2014 (3) SA 394 (CC).

Such was his standing in the Group, and his obvious 
leadership qualities, that when Clive Cohen SC stepped down as 
Group Leader, and the Group introduced rotational leadership 
with effect from 2008, Willem was the first to take over as Group 
Leader. 

Willem played his role as Bar leader as few have done before 
or since. He served on the Johannesburg Bar Council from 
1991 to 2001, from 2000 to 2001 as its chairperson. He served 
on the General Council of the Bar from July 2002 to July 2004 
as its chairperson. He was a champion of transformation and 
gender representivity at the Bar. He was instrumental in shared 
governance in the advocates’ profession being adopted by the 

landing was pleasing or perhaps slightly less so. He also, sua 
sponte, and mero motu, advised Fly which grappies worked 
and which bombed in one of Fly’s rarer Afrikaans efforts in 
April 2007 (nou weer gaan kyk, Willem, en ek dink dit werk nogal 
mooi – dankie vir “oersonde”). For what Advocate still tries to 
achieve, Willem’s main contributions were his recognition 
of the need for different perspectives and his sense that we 
should welcome polemic. Advocate and its present editorial 
committee chair are grateful to be able to publish these 
tributes to Willem.

Willem van der Linde and Advocate
by Frank Snyckers SC
Chair, editorial committee
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deprived of an otherwise worthwhile candidate, since not only 
did Willem clearly have legal ability but by that time he had 
more than proved himself as a champion of transformation and 
our constitutional values, both at Group level, and as a leader of 
the Bar.

To his credit, Willem applied again in 2015, and this time 
he was accepted, being appointed with effect from 1 January 
2016. He was an asset to the Bench in his short four years there, 
diligently hearing matters assigned to him, never ducking 
a matter on some pretext of non-urgency or for some other 
spurious reason. He delivered at least 163 judgments during his 
time on the Bench, reported in various mainstream and on-line 
law reports, 12 of which are reported in the South Africa Law 
Reports. An impressive record indeed.

Although he was a no-nonsense person, and did not suffer 
fools gladly, he always gave legal representatives who appeared 
before him a courteous hearing, testing their arguments, but 

Remembering Judge Willem van der Linde tribute

GCB for all its constituent Bars. For about 10 
years he served on the editorial board for this 
magazine, five of which as its chairperson.

Willem had a heart condition which caused 
him to have a heart attack at the young age of 
39. This drove him to lead a healthy lifestyle 
after that. He ate healthily, and exercised 
diligently. I do not think that I know of another 
human being who was more disciplined in 
those spheres. He once told me, when we were 
in our forties, that exercise is not a luxury, but a 
necessity. Wise words. Although one might be 
tempted to say that it did not ultimately assist 
him, because he was still taken from this world 
at the relatively tender age of 63, that would be 
a false way of looking at things. The fact is that 
he extended his life despite his heart condition 
for almost 25 years, enjoying good quality life 
in that period. 

Although he was a natural runner, Willem’s 
quest for fitness also led him to swim, and for 
a while we trained together at the Zoo Lake 
swimming pool. I wanted him to swim the 
Midmar Mile in one of the Johannesburg Bar 
teams, and indeed he did swim the Midmar 
Mile one year, but with his brothers as a 
family team. I don’t think that he enjoyed the 
experience, because I could never tempt him to 
swim the Midmar Mile again.

In August 2000 Willem and I found 
ourselves as part of a group of 18 men who 
set off to conquer Mount Kilimanjaro, led by 
Panayiotis Stais (now SC). We spent the first 
night in a rudimentary hostel type building, 
sharing rooms two-two. The next morning 
Willem came to me and asked if we could 
share from then on, because the chap he had 
shared with on the first night had snored as if 
he had swallowed a chainsaw, and Willem said 
he had not slept a wink. This was obviously 
true, because one could hear this chap snoring 
through the tented camps every night after 
that. So for the next six nights, Willem and I shared a tent as 
we slowly ascended Mount Kilimanjaro. He was a pleasant 
companion and considerate. I do not remember what we 
chatted about at night in the tent, but in retrospect I realise 
that he never spoke about his own achievements, for instance 
as an athlete and student leader, of which I learnt for the first 
time through the eulogies at his memorial service and the 
commemorative events held in his honour. He was a modest 
man, self-assured, but never boastful.

In 2010, Willem applied to become a judge on the 
Johannesburg High Court Bench. He had an unfortunate 
interview in front of the Judicial Service Commission, where he 
was criticised for his membership of the “Ruiterwag”, a secret 
Afrikaans youth organisation, which he had joined as a student, 
and had remained a member of until 1988. Apparently on the 
strength of that former membership, he was turned down for 
judicial appointment. The decision meant that the judiciary was 



44 Advocate April 2020

Our late colleague, Willem van der Linde, will rightly be 
remembered for his forensic skills as an advocate and 

his incisiveness as a judge, in the latter capacity for all too 
short a season. I wish, however, to pay tribute to the hours 
of tireless service he dedicated to bar affairs, starting as a 
member of the Johannesburg Bar Council, progressing to the 
chair of that council and culminating in his chairmanship of 
the General Council of the Bar over the period July 2002-July 
2004. This coincided more or less with my chairmanship of 
the Cape Bar Council.

Those unacquainted with bar service may not appreciate 
quite how much time such work occupies. I dare say that if 
one were to lump together all the time Willem spent on bar 
council work, from the time he joined the Johannesburg Bar 
Council until he laid down the chairmanship of the GCB, it 
would fill two or three solid years – years taken out of his 
professional practice for the benefit of the profession as a 
whole and indeed the administration of justice in general.

Willem would have been the last person to point this 
out to anyone. He never sought the limelight or public 
applause. He brought to his chairmanship of the GCB a no-
frills determination of purpose and a steely and principled 
dedication to duty. My impression of him, both in practice 
and in bar affairs, was that in a milieu characterised by 
structured contestation he abhorred personal confrontation. 
He was perhaps one of the GCB’s least ‘political’ leaders. 
What you saw was what you got; he never spoke less than 
his mind, but he did so without giving offence.

Willem’s annual reports and contributions to Advocate 
reflect some of the matters which occupied his attention as 

leader of the bar. It was during his term that the constituent 
bars were first required to take concrete steps to advance 
racial transformation. He wrote of the need to attract and 
retain a broad spectrum of members, not least so that the 
bar could supply judicial candidates in accordance with 
a transformative agenda. (At Willem’s interview by the 
Judicial Service Commission in 2015, Ishmael Semenya SC 
remarked that he had yet to encounter a more cooperative 
colleague on the issue of transformation than Willem.)

Willem expressed concern at the lack of gender 
representivity at the bar. Gender-neutral semantics and 
discounted bar fees during pregnancy would, he wrote, 
count for little, and might even be condescending, unless 
they were ‘evidence of attempts to pull straight the skewed 
practices of law, a function of years if not decades of male 
dominance’. He had to speak out against attacks on the 
judiciary in Zimbabwe and Swaziland and even against 
some intemperate outbursts in this country. He spoke 
frankly with the chief justice about the perceived ill-
treatment by the Judicial Service Commission of some bar 
candidates for judicial office. He had to bear his fair share of 
the Legal Practice Bill’s long gestation. 

An important development inaugurated under his 
chairmanship was the extension of pupillage from six 
months to one year, something which has improved pass 
rates and helped to turn out better young practitioners. And 
he was able to view with satisfaction the first readmission to 
the roll of advocates under the Reinstatement of Enrolment 
of Certain Deceased Legal Practitioners Act 32 of 2002 – that 
of Bram Fischer. A

Tribute to the late Willem van der Linde as bar leader
by Judge Owen Rogers
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never in a demeaning or rude manner. I experienced this first-
hand in three matters in which I appeared before him, one of 
which went in my favour, and the other two not. His conduct 
and work ethic as a judge was exemplary, and he will be sorely 
missed as a member of the judiciary. 

Willem is survived by his wife Iza, and two daughters from 
his previous marriage, Yvonne and Carien. 

A fine epitaph for Willem lies in a poem composed by Les 
Morison SC, which he read at the commemorative event held at 
Group 621 in honour of Willem on 22 November 2019:

On the death of Willem van der Linde

Is it too much to ask for him back? 
Tell me that this is all dream, that I’m just out of whack. 
Tell me that he will walk into tea, tall, robed and smiling, 
I’ll believe, I’ll believe, no need for beguiling. 
Come, let us do some lying, yes lying, 
instead of this crying. 
Look, I can see him now – his long strides, 

his little gold glasses, his eyes twinkling a tease. 
Do you think that he’s planning a soirée, or perhaps a trip 

overseas? 
Do you know that he loves literature, music, theatre and wine? 
Yes, he’s a good friend, a good friend of mine. 
I’ll sure have him and Iza over for supper again soon, 
we’ll sing old Afrikaans songs – he knew all the tunes. 
What fun we will have if only you knew, 
if only, if only, if only it were true.

What is true is that he had weathered rejection, pain, and 
dismay, 

had come fighting back onto the field to show us the way. 
Colleagues, take note, his was the way of the heart grown 

stronger. 
But if I cannot ask for him back then I’ll ask questions no longer
but for one more my Lord, if you will permit, 
I will try not to be long … my question? this is it:
why him, why Willem, why he who was so strong, 
why in Your name was it he who had to be gone?
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REFLECTIONS ON 
LITIGATION Part 2
By Jeremy Johnson*

As one settles down to induct the client into the hallowed 
halls of litigation from which one knows that they will 

graduate in time heavyhearted and light of pocket, it is as well 
to reflect on whether they should be a plaintiff or a defendant. 
Particularly advantageous to the defendant is possession of the 
contested item, be it a fund of money, a property, a business or 
other income generating thing, commonly known as an asset. 
She who has the asset should be the defendant. She who wants 
the asset back should be the claimant, plaintiff or applicant, 
as the dominatrix litis is generally referred to. Then arises the 
question of speed. Dominatrices tend to want things to happen 
rather quickly, whereas the other side, those in possession of the 
asset are often genially content to wait a century or two while 
they strip the fruits from the tree. This causes an inevitable 
tension - which the rather clogged role of the High Court tends 
to	exacerbate.	Understandingly,	most	defendants	appreciate	
that judges are busy people, that the rules of court need to be 
observed with due regard to the opportunity to delay things and 
that postponements are an essential part of the administration 
of justice. The client will have to be advised of the importance 
of discovery, how inadequate it invariably is and how essential 
it is that the matter be postponed on the morning of the trial 
because the other side has failed to make discovery of some 
fundamentally critically important and relevant document. 
Amendments are a dark art in themselves. A now deceased 
giant of the bar once confided in me that the general pattern 
of litigation was to rush to getting the particulars of claim out 
and then on the eve of the trial realising that the evidence 
doesn’t fit the pleadings so one tries to make the evidence fit the 
pleadings so as to avoid a postponement at one’s own clients 
cost occasioned by one’s own amendment. Coming back to the 
defendant’s position, there is always the sicknote. You can say: 
“Doctor has booked my client off” and that would normally 
do the job of buying about a year. Opponents who insist upon 
seeing the sicknote and then calling the doctor who wrote it to 

testify are an unpleasant source of stress, particularly when the 
client is male and the doctor turns out to be a gynaecologist. 
For the frustrated dominatrix, urgency can be used to dash into 
court	in	terms	of	the	notorious	rule	6(12).	Urgent	court	normally	
ends with an E, thus the old saying “E4 edgent”. The first rule 
of urgency is that it depends upon the availability of counsel. 
Once counsel is available the matter is urgent, when counsel gets 
a better brief, or has to go on holiday, the matter is not urgent. 
Arguing urgency is an art. The test is whether the applicant 
would not be able to get relief in due course. In other words if 
they join the queue of ordinary litigants would they be unable 
to get that which the urgent court is uniquely positioned to 
dispense? Not much academic attention has been devoted to the 
concept of “the ordinary course” but it requires some pondering. 
The ordinary course in the Pretoria high court is probably a year. 
A lot can happen in a year. But it normally doesn’t, if I think 
back. Looking into the future is one of the harder parts of a 
judge’s job. Stock market speculators and weather forecasters get 
involved in it with equally mixed results. When a decision goes 
against one’s client there is nearly always an appeal, now that 
the ConCourt (what a name that is for a court) has broadened 
its appeal jurisdiction (though not its appeal). Back in the HC 
there is the little formality of obtaining leave to appeal. Here 
the new test based on the word “would“ features large on a 
daily basis at about 9:30am in most urban centres in the country. 
Endless speculation about the shades of meaning of this word 
leave judicial officers unmoved. They have two stock responses 
to applications for leave to appeal. The first is to say “but you 
argued this in front to me before“, the other is to say “but this 
was not argued in front of me before”. Joseph Heller could not 
have done better. In both instances the result is fairly predictable, 
so one had best explain to client that sometimes even judges can 
see into the future. A

*Nom de Plume

“Looking into the future 
is one of the harder parts 

of a judge’s job. Stock 
market speculators and 
weather forecasters get 

involved in it with equally 
mixed results.”
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LAW
MATTERS
By Franny Rabkin

There is something very wrong with our system of judicial 
discipline. In critical respects, it is simply not working. 
Under	the	Constitution	and	the	Judicial	Service	Commission	

(JSC) Act, the commission has two main roles: to appoint judges 
and to discipline them. There has, over the years, been much 
criticism of how the JSC has exercised its appointment function. 
But, while we may sometimes disagree with its choices in 
specific instances, while we may even think its approach is not 
the best, at least it works. Judges are interviewed and they are 
appointed. 

Not so with its other function. 
Yet the importance of the ability to hold judges accountable 

when they misbehave cannot be overstated. When we think 
of judicial independence, we think of security of tenure and 
constitutional protections. But a working mechanism to impeach 
a judge (when warranted) is also a component of judicial 
independence – without it, the conduct of an individual judge 
can discredit the whole of the judiciary in the eyes of South 
Africans. Public confidence is the judiciary’s greatest strength 
– that is why we have open courts and published judgments. 
Without public confidence, the judiciary is vulnerable and easily 
undermined.

The JSC Act envisages three different kinds of complaints 
against judges: spurious ones, ones that would be considered 
serious but not impeachable; and ones that, if established, would 
amount to impeachable conduct.

When it comes to spurious complaints, the system works 
somewhat. We hear every now and again – usually because 
a complainant is disgruntled – that a complaint has been 
dismissed by the Judicial Conduct Committee as spurious. 

We also hear, less frequently, that a judge has been found 
to have committed misconduct that is not serious enough to 
warrant impeachment. Instead he or she has been reprimanded 
or sanctioned in some other way.

But when it comes to potentially impeachable conduct, it is 
another matter. 

There have, thankfully, not been that many cases that the JSC 
has decided warranted impeachment processes. To my knowledge, 
there have been two instances in which the judges concerned 
resigned before the impeachment process got under way. 

Then there is the case of Judge Nkola Motata, who was last 
year cleared by the JSC of a complaint of racism and misleading 
a court. But it took 10 years. 

There is the case of the four judges of the Pretoria High 
Court – Ntsikelelo Poswa, Ferdi Preller, Moses Mavundla and 
George Webster, all of whom had been so dilatory in delivering 
judgments that the JSC felt their conduct was potentially 
impeachable. A tribunal was held in 2018 – with no public 
announcement, thus escaping the notice of the media – and we 
still await an announcement from the JSC. At the last set of JSC 
interviews, in October 2019, we heard an announcement was 
imminent. As I write, in February 2020, we have heard nothing.

Then there is the case of Judge President John Hlophe. The 
history here is long and complex but the salient fact is that 12 
years later, the complaint is yet to be resolved. 

When asked about this at a press conference last year, 
Chief Justice Mogoeng Mogoeng said it was not the JSC’s fault 
that these processes had dragged on and on. It was because 
of intervening litigation. The JSC could not stop people from 
exercising their rights to litigate, he said.

I am not satisfied with that answer. For one thing, all the 
litigation and the fight about the members of the tribunal ended 
in July 2018 and there is still no new tribunal established. When 
we enquire, we are told of a dispute around legal fees. Whoever 
is at fault here, that a dispute on fees can derail an investigation 
into potentially impeachable conduct for over a year is appalling.

Even without litigation, the process is ponderous. In 
Judge Mabel Jansen’s case, in which there was no intervening 
litigation, it took almost a year for the JSC to decide a tribunal 
was warranted. Yes, there are a number of steps that must be 
followed under the JSC Act, but still, why should these steps 
each take so long? 

Judges M
atter
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I have another concern about the answer given by the chief 
justice. I wonder whether judges have all of the same rights 
in litigation as other, ordinary citizens. Can judges adopt a 
Stalingrad approach, for example? I feel we should be entitled to 
expect more from our judges. 

We know already that the JSC treated Judge Motata 
differently to an ordinary citizen. One of the complaints of 
judicial misconduct against Motata J was that, in his drunk 
driving case, he relied on a defence that he knew to be untrue. 
Ordinary criminal accused may use any defence at their disposal 
and leave it to the state to prove the charge. Not judges though. 
And the JSC agreed that, if established, this would amount to 
impeachable conduct. 

Should judges not similarly be held to a higher standard 
when it comes to litigating over misconduct complaints? 

I think for example about the way Constitutional Court 
justices Chris Jafta and Bess Nkabinde litigated over the 
complaint against Hlophe JP. They were not even the subject 
of the complaint; they were the witnesses. Yet they attacked 
the lawfulness of the tribunal in the high court, in the Supreme 
Court of Appeal – all the way to their very own court – and they 
lost at every step. When the Constitutional Court would not 
entertain their case, they even went so far as to apply to rescind 
the judgment.

It was their litigation that was responsible for a big chunk of 
of the 12 years of delay in the complaint against Hlophe JP. And 
quite apart from the ethical questions, their dogged pursuit of 
a case that was found to be without merit by so many of their 
colleagues left people wondering about their competence. This 
cannot be a good thing for judges of the highest court.

I readily admit that this is not an easy question because 
of course judges are human beings and have rights. But if 
intervening litigation can give rise to such lengthy delays as to 

jeopardise the integrity of the system, this is something I think 
we need to think about.

Now there is a new complaint against Hlophe JP and his 
counter complaint again his deputy, Patricia Goliath. This 
complaint has exposed yet more troubling features of the JSC’s 
process. As I write, the judicial conduct committee is deliberating 
on whether to find that the complaints, if established, would 
amount to impeachable conduct. It has already been over a 
month since Goliath’s complaint was made. Then the JSC will 
still need to consider and decide the same question. It is only at 
this point that – if the complaints are considered impeachable – 
Hlophe JP and Goliath DJP could be suspended. 

It seems we cannot rely on their own sense of probity to take 
special leave while the JSC decides. The chief justice too has 
thrown up his arms, saying there is nothing he can do. So, the 
Western Cape division must now go about its business, with its 
two leaders in bitter dispute, but still there at court every day 
and presumably still running the show. Other judges, potential 
witnesses, have been dragged in. It cannot be right.

As a journalist I spend a lot of time on Twitter, where a small 
army of anonymous accounts are working industriously to 
undermine the integrity of the judiciary – targeting, in particular, 
cases involving the public protector. Mixing little fact with much 
fiction, the damage they could do should not be underestimated. 
This year the biggest case involving the public protector – her 
challenge to Parliament’s impeachment rules – is coming before 
the Western Cape High Court. 

I’m not a panicky person, but this is all making me very 
anxious. A

law matters
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Flyon the wall …

As we grow up and move about in the 
world, we learn to deal with risk. 

Some of us face more risk than others, and 
some are more risk averse than others. 
All risks entail a particular likelihood of 
eventuating and a particular degree of 
severity of the consequences if the risk 
does eventuate. Rational and reasonable 
action, the rule of the diligens paterfamilias, 
demands adjusting one’s behaviour 
according to an assessment of the 
function of these two factors – probability 
and consequence. Prudence obviously 
dictates that it is best to steer away from 
situations that create a high likelihood 
that something seriously bad may 
happen, and not to alter one’s behaviour 
appreciably for the sake of avoiding a 
negligible chance that something only 
mildly unpleasant may happen. But no 
calibration device exists for deciding 
precisely when and how to alter one’s 
behaviour when the likelihood tends to be 
low and the consequence catastrophic, or 
the likelihood high but the consequence 
relatively harmless, not to mention all the 
gradations in between.

Humans are said to be very bad at 
doing this weighing exercise. We worry 
unduly about, and go out of our way to 
avoid, risks at which we ought rationally 
not to bat an eyelid, and we are oblivious 
to incurring risks to which we should 
prudently pay more attention.

Fly’s homeland is one of those places 
where the risk that one might meet a 
nasty end or be violently injured is quite 
a lot higher than elsewhere on the planet. 
Fly’s habit of driving long distances in 
various machines that entail a real risk 

of ceasing their propulsion capabilities 
at very inconvenient times and in very 
inconvenient (risky) places, for example, 
adds appreciably to his chance of meeting 
a sticky end.

Fly and his fellow citizens accordingly 
acquire risk-ignoring habits that might 
strike others elsewhere as being on the 
wrong side of prudent. Why? They say 
you can’t live in fear. That’s not entirely 
true. Of course you can, but fear is no 
fun, and if you are aiming at maximising 
fun while you are around, fear should be 
minimised. The absence of fear may be 
not be prudent, but is certainly more fun 
than its presence. It does, however, risk 
having something happen that is very 
much not fun, or even removing any 
ability ever to have any fun at all again. 
Most of us therefore accept that at least 
some fear at the right time is necessary 
for more fun in the long run. In this way, 
love of life, rationality and prudence 
eventually blend into what for each of us 
becomes his or her own common sense.

And so we learn to manage fear, and 
risk, in a way that allows us, in different 
senses of the word, to live. If we manage 
the same old risks for many years and 
emerge lucky, we act increasingly as if 
these risks never eventuate. They don’t go 
away, and we don’t really think they do, 
but we become inured to them. We simply 
cannot keep worrying about the same 
risks day in and day out. It’s exhausting, if 
nothing else.

These are some of the reasons why 
we find it exceptionally difficult to deal 
with new risks. We now all know there’s 
a new flu virus loose that may kill us or 

our loved ones if we get infected. We 
are also told it probably won’t. We know 
there are many such things around, and it 
has not made us radically alter our ways 
before. But now we have this new virus, 
which has become the new dominating 
reality, and which has had governments, 
including ours, take positively medieval 
steps to respond to, and we don’t know 
how to compare it to risks we have 
managed up to now. We simply don’t 
know how or where to fit it into our own 
common sense. The unprecedented scale 
of the international apocalypse (at least 
in modern times) does not help in this 
exercise.

Of course, now that we are legally 
and socially compelled to do our utmost 
to ‘flatten the curve’, we do so. We take 
extraordinary measures we have never 
taken before. For some, this is much easier 
than for others. For how long we do this, 
nobody really knows. One thing is clear: 
our extreme (and apparently necessary) 
current behaviour cannot continue in 
this form for several months on end. 
And so, Fly fancies, we will be freaked 
out for a while. We will take this extreme 
risk avoiding action we generally do not 
take for risks that either entail a higher 
degree of likelihood of eventuating, or 
more catastrophic consequences when 
they do. We will then gradually process 
this new risk and, one way or another, 
end up increasingly acting less and less 
differently from before. We will do this for 
the same reason we do it with other risks 
in our daily lives – we need to live, and to 
live as well as we can reasonably try to do. 
Unless,	of	course,	it	kills	us.	A


