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Scuba diving and exemption/
indemnity clauses 

When	I	arrived	at	the	University	of	
Port Elizabeth in 1979 as a first year 

student, I resided in a university koshuis, 
which was very close to the sea. I realized 
within a few days that apart from law-
books, I also needed a set of diving fins, 
a mask and snorkel, because before and 
after lectures many students were diving, 
depending on what Port Elizabeth’s notori-
ous wind was doing with the ocean. If the 
sea was flat, we dove! We were spearfish-
ing, just snorkeling or diving for abalone 
(perlemoen – it was still legal then). I often 
sold the perlemoen to a well-known five-
star beachfront hotel to supplement my 
pocket money. If I speared a decent size 
fish, that would be braaied in the evening 
in the koshuis bathroom on a “TV braai”, 
and shared with my friends.

My experience in the sea at university 
led to scuba diving, and I started scuba 
diving 25 years ago. I have now logged 
about 700 scuba dives, from the South 
Coast of KwaZulu-Natal, the Eastern Cape, 
to Mozambique and Egypt – around the 
Sinai Peninsula. I think I have seen (and 
filmed) most underwater creatures on the 
East Coast of Africa, including many shark 
species. I once had an encounter with an 

inquisitive 3.5-meter great white shark. 
This was almost at the end of the dive with 
little air left in my tank and he gave me 
the look “I have lots of time … you don’t”, 
but fortunately he swam away peacefully 
without any of my limbs!

Most of the reefs that we as scuba 
divers are diving on are only accessible 
by boat, and for that purpose we have to 
charter a boat, skipper and a dive-master 
to lead us through the dive and to show 
us interesting things peculiar to that 
reef. No two reefs are the same. A diver 
pays the dive charter operator for this 
service. Very often, especially in KwaZulu-
Natal, a boat full of divers with all their 
equipment (expensive scuba diving gear 
and underwater cameras) must make its 
way through treacherous waves and big 
swells before getting to the open, flat, 
beautiful blue ocean. From the backline it 
is normally an easy ride to the reef. When 
going through the big waves on a rubber 
duck	in	the	Umkomaas	River	mouth	to	
dive on the Aliwal Shoal, a diver must hold 
on for dear life. You then depend on the 
experience of a 25 year old skipper who 
holds your life in his hands. 

It is then that you think about the 

“indemnity form” which you signed 
(before launching) that was pushed under 
your nose on a clipboard while putting on 
your wetsuit and assembling your scuba 
gear at the same time. When a boat turns 
upside down in the surf (which can easily 
happen when the skipper has negligently 
taken a wave or swell at an incorrect 
angle), divers fall into the sea and often 
lose their equipment and serious bodily 
injuries and, even death, may result. Sadly 
this has happened in the past. While all 
scuba divers are well trained, and have 
to provide proof of their qualifications 
before getting onto a boat, we have no 
control over the experience and skills of an 
adventurous skipper. 

Mainly for this reason, a dive charter 
would require each diver to sign an 
agreement with exemption or exception 
clause (commonly known as “an 
indemnity”) before diving. The policy is 
simple: If you don’t sign an “indemnity”, 
no dive. 

An “indemnity form” of a well-known 
dive charter on the KZN South Coast reads 
inter alia as follows: “I specifically … waive 
any and all claims that I may in the future 
… based upon negligence, active or passive 
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(against the dive charter), its … employees, 
its crew or its owners…To release their 
directors, employees, representatives, agents 
and volunteers from any and all liability and 
responsibility whatsoever and for any claims 
or causes of action that I, my estate, heirs, 
executors may have for any personal injury, 
property damage or wrongful death arising 
from the activity whether caused by active or 
passive negligence”. If a diver is a minor, his 
parents or guardians are required to sign 
the indemnity form.

This is obviously not limited to scuba 
diving, but to all sorts of adventurous 
activities that one pays for. For example 
to travel on a 4x4 route on a private farm, 
going on a game drive on the vehicle of a 
game reserve, bungy-jumping, parasailing, 
and even when admitted to a hospital. 
There is no numerus clausus. 

Brand JA remarked in Afrox Healthcare 
Bpk v Strydom 2002 (6) SA 21 (SCA) 42, 
that nowadays exemption clauses in 
standard contracts are a rule rather than 
an exception. An exemption clause can 
be a very expensive trap for the unwary 
client. Each case will depend on its own 
facts, but the courts have protected the 
public from the worst abuses of exemption 
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clauses by setting limits to the exemptions 
they will permit, and by interpreting 
exemption clauses narrowly (Durban’s 
Water Wonderland (Pty) Ltd v Botha (1999 (1) 
SA 982 (A) 991 P – D).

The basis on which the courts decide 
on what is, and what is not permissible in 
this regard is public policy. 

In Morrison v Anglo Deep Gold Mines Ltd 
1905 TS 775 on 779 Innes CJ said: “Now it is 
a general principle that a man contracting 
without duress, without fraud, and 
understanding what he does, may freely 
waive any of his rights. There are certain 
exceptions to that rule, and certainly the 
law will not recognise any arrangement 
which is contrary to public policy.” 

In general, it may be said that 
exemption clauses are lawful and 
enforceable, unless against public policy 
and contra bonis mores. To make it applicable 
to scuba diving: the launching of a boat 
into large treacherous waves, would be 
grossly negligent, and if a boat capsizes 
and divers sustain bodily injuries, loss of 
expensive equipment or even death, it 
would be contra bonis mores and against 
public policy to enforce an exemption 
clause under these circumstances. 

Bar dinner
In stark contrast to a night spent amongst 
the fish in the uShaka Aquarium in 2018, 
the 2019 KwaZulu-Natal Bar Dinner was 
held at Hangar 8 at the Virginia Airport.

Guests were entertained by musician 
Milton Chessano in a venue decorated 
with light aircraft at the glittering 
aviation-themed event.

The guest speaker, judge of the 
Constitutional Court, Justice Madlanga, 
gave a topical speech on the 16 Days of 
Activism for No Violence against Women 
and Children Campaign.

Camilla du Toit

To summarise, participants in these 
sorts of activities are urged to read the 
terms of the exemption clause before they 
sign, because it may be enforced. A court 
will always interpret exemption clauses 
narrowly (Durban’s Water Wonderland (Pty) 
Ltd v Botha, supra), and that in the case of 
gross negligence, a service provider, like 
for example a diver charter, will not be able 
to use the exemption clause as a successful 
defence against a claim for damages in 
circumstances where it would be contra 
bonis mores and against public policy. 

Chris Snyman SC 
Pietermaritzburg
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Pupillage 2019
The following members have successfully 
completed their pupillage programme. 
The KZN Bar welcomes the following 
members into practice and wish each of 
them everything of the best.

Douglas de Jager
Former Attorney

Francette Gouws
Former Attorney

Byron Houston
Former Commercial 
Forensic Investigator

Nceda Msindo
Former Attorney

Nicole Nickel
Former Attorney

Levanya Moodley
Former Attorney

Hanamika Singh
Former Attorney

Mlamli Magigaba
Former Attorney

Sthembiso Cele
Former Director: Legal 
Services

Ryan Grunder
Former Student

Surayakumarie 
Govender
Former Attorney

Gugulethu Gumede
Former State 
Advocate

Kellie-Kirsty 
Hennessy
Former Attorney

Gwyneth Koyana
Former Attorney

Jessie Jantjies
Former Municipal 
Legal Process 
Manager

Eric Nkosi
Former Attorney

Kirsten Dredge
Former Candidate 
Attorney

KwaZulu-Natal



bar news

21Advocate April 2020

Antique | French | Contemporary
FURNITURE & ACCESSORIES

011 463 6060 | info@thecrowncollection.co.za      
www.thecrowncollection.co.za       thecrowncollectionstore
20 Ballyclare Drive, Bryanston, Sandton, Johannesburg

Mirrors | Tables | Chairs | Settees | Sofas 
Chandeliers | Lanterns | Armoires | Chests 

Cabinets | Bookcases | Linen Presses 
Gilded Furniture | Crystal

Silver

BUY ONLINE OR VISIT THE STORE

AS UPMARKET FURNITURE 
AND INCREASE IN VALUE

C O S T  T H E  S A M E

Antiques



bar news

22 Advocate April 2020

KwaZulu-Natal

The GCB intervenes before the 
Constitutional Court in the 
matter of LLB Degrees offered 
by private universities

Independent Institute of Education (PTY) 
LTD v Kwa-Zulu Natal Law Society and 
others (2019) ZACC 47 

On 29 August 2019, a team lead by 
Max du Plessis SC, with him Andreas 

Coutsoudis and Sanele Lushaba, all of the 
Durban Bar, appeared on behalf of the 
General Council of the Bar (GCB) at the 
Constitutional Court in the matter of the 
confirmation of the declaration of consti-
tutional invalidity of section 26(1)(a) of the 
Legal Practice Act, 2014 (“LPA”). I was for-
tunate to be involved in the matter as one 
of	the	first	Ubunye	Fellows,	a	mentorship	
scheme	at	the	recently	established	Ubunye	
group in Durban.1 

On 28 September 2018, the applicant, 
the Independent Institute of Education 
(Pty) Ltd, brought a review application 
in the Durban High Court against the 
refusal of the Kwa-Zulu Natal Law Society 
to recognise its LLB degree as being 
compliant with the requirements for entry 
into the attorneys’ profession. 

The refusal by the Kwa-Zulu 
Natal Law Society was based on its 
interpretation of the term “university” as it 
appears in section 26(1)(a) of the LPA. The 
applicant challenged the constitutional 
validity of section 26(1)(a) of the LPA to 
the extent that the term “university” in the 
impugned provision unjustifiably excludes 
private higher education institutions 
which are duly registered and accredited 
to offer the LLB degree, such as the 
applicant.

Based on that reasoning, the High 
Court (in a judgment by Carol Sibiya 
AJ) held that the impugned provision 
violated sections 9(1), 22, and 29(3) of 
the Constitution and therefore was 
unconstitutional.

On 29 August 2019, the applicant 
approached the Constitutional Court for 
the confirmation of the declaration of 
unconstitutionality by the High Court. 
In addition, it sought a declaratory order 
that the students who obtained their LLB 
degree from private higher education 
institutions, such as the applicant, are 
just as qualified as those students who 
obtained their LLB degree from public 
universities to enter the legal profession. 

The GCB was cited as the eighth 
respondent in the proceedings, although 
it was initially not involved in the 
proceedings in the lower court. After 
considering the importance of the matter, 
it requested counsel to make submissions 
on behalf of the GCB before the 
Constitutional Court. 

The GCB argued that taking 
into account the rules of statutory 
interpretation, the term “university” is 
reasonably capable of being interpreted 
in a way that includes private higher 
education institutions registered and 
accredited in South Africa. It argued 
further that such an interpretation is not 
unduly strained on the text but rather it 
ensures constitutional compliance and 
gives proper effect to the purpose of 
the legislation. Critically, said the GCB, 

access to justice is fostered and often best 
realised by the assistance of qualified 
legal practitioners. Our argument was 
that legal practitioners are important 
constitutional agents. They assist clients to 
access their constitutional rights. And, as 
officers of the court, they are not merely 
mouthpieces of their clients. In this role, 
they assist the courts to dispense justice 
(indeed, as officers of the Court they 
serve the interests of justice itself) and 
bring about the transformation of our 
society prophesied by the Constitution. 
We argued that the court should prefer an 
interpretation of the section that avoided 
reducing, for arbitrary and irrational 
reasons, the number of competent and 
qualified legal practitioners that are 
available to represent people, assist the 
courts, and advance the rule of law.

Yoloanda Booyzen



bar news

23Advocate April 2020

KwaZulu-Natal

Judgment in the matter was delivered 
on 11 December 2019. The first judgment, 
penned by Chief Justice Mogoeng 
Mogoeng and concurred in by Jafta J, 
Kampepe J, Madlanga J, Mhlantla J, 
Mathopo AJ, and Victor AJ, vindicated the 
position of the GCB in that it held that the 
words “any university” in section 26(1)(a) 
of the LPA are capable of, and should be 
given a meaning that is in conformity with 
the provisions of section 29(3) read with 
section 39(2) of the Constitution.

The second judgment penned by 
Theron J concurred in by Froneman 
J, whilst agreeing with the majority, 
addressed the narrow principle that courts 
should interpret legislative provisions with 
reference to, and consistently with, other 
legislation because a contextual approach 
to statutory interpretation requires a 

consideration of other legislation dealing 
with the same subject matter. 

Anyone who has been to the 
Constitutional Court will appreciate the 
profound satisfaction and pride one feels 
for what our democracy brought about 
for the people of South Africa. My first 
experience at the Constitutional Court 
was an emotional one. It was wonderful 
to read the judgment by the Justices and 
to see many of the arguments that had 
been presented by the GCB featuring 
in the decision. Equally rewarding was 
the opportunity I had to work with two 
of the most respected legal minds in the 
country, Max du Plessis SC and Andreas 
Coutsoudis. 

Du Plessis SC, our leader, guided us 
through the case and I am grateful for his 
mentorship. 

It was a further pleasure to work 
alongside Andreas Coutsoudis. I would 
also wish to thank the GCB for this special 
opportunity. This is one experience that 
a young counsel wishes for, and it has 
entrenched in me the appreciation of 
what a privilege it is to be an advocate in a 
country like South Africa today. A

Sanele Lushaba
Ridge	Chambers,	Umhlanga

Notes
1 See previously on the launch of Ubunye Chambers 

and the Ubunye Fellowship: Sarah Pudifin-Jones’ 
article from “The Advocate” (April 2019), in https://
www.sabar.co.za/law-journals/2019/april/2019-april-
vol032-no1-pp26-28.pdf
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