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THE BAR’S CONTRIBUTION 
TO THE WORK OF THE JSC 

Craig Watt-Pringle SC, chair, General Council of the Bar of South Africa 

Elsewhere in this edition of Advocate is an extract from an 
address by Supreme Court of Appeal Judge Azhar Cachalia 

to a Helen Suzman Foundation roundtable on the independence 
and accountability of the judiciary, held in Cape Town on 4 
December 2019, on the performance of the Judicial Service 
Commission in relation to the selection of judges. His address 
was honest, forthright, insightful and troubling. 

The thrust of Justice Cachalia’s talk is mentioned early on:
“the JSC has, particularly over the last decade, 
overemphasised race or other factors and paid less attention 
to skill and competence in the appointment process. This 
approach does not accord with the proper interpretation of 
the relevant provisions of the Constitution. The result is that 
the judiciary has been denuded of skills. This has caused 
concern in the legal profession and the broader public. It is 
therefore important that the appointment of judges is once 
again placed back on a proper constitutional footing.”

The skills deficit is a common refrain echoed in the corridors 
of advocates’ chambers and elsewhere. The superior courts 
and particularly the Supreme Court of Appeal (SCA) and the 
Constitutional Court, have over the past decade, steadily been 
denuded of specialised skills essential for the effective operation 
of apex courts, given the binding nature of their judgments. The 
first and essential requirement for appointment to the bench is 
that the candidate must possess adequate skills. 

The level of skill required for appointment to the SCA and 
the Constitutional Court is higher than for the High Court. 
Crucially, the appeal courts need judges with specialised skills, 
including those in areas of law such as commercial law, income 
tax and intellectual property.

The increasing skills deficit in the apex courts, Justice 
Cachalia says, is due in part to the JSC’s misinterpretation of 
the requirement in section 174(2) of the Constitution of the 
Republic of South Africa, 1996,1 that the judiciary is to reflect 
broadly the racial and gender composition of South Africa. 
The manner in which the JSC has interpreted and applied this 
requirement has on occasion led to worthy candidates falling 
out of consideration, on the basis of unofficial race and gender 
quotas. Another important factor is the over-politicisation of the 
selection process in which the specialised skills of the candidates 
appear to play a minor role.

I was provoked, in the benign sense of the word, by 
Justice Cachalia’s address, to write on the topic of the GCB’s 
contribution to the important work performed by the JSC, before 
having to face the following reasonable question: If there is 
reason to be concerned about the JSC’s selection process and its 
outcomes, what is the GCB doing about it?

As advocates we ought to have more than a passing interest 
in the quality and efficiency of the bench. Advocates may think 
that they “sell” their time and legal expertise. If so, I would beg 
to differ. The ultimate “product” of our services is the effective 
resolution of legal disputes. We do so by providing legal opinions 
and by assisting our clients to launch and prosecute legal procee-
dings to their final conclusion. Our “product” is nothing less than 
the resolution of disputes by use of the threat and institution of 
court proceedings. If courts are not effective in bringing disputes 
to a satisfactory end, we have no product to sell.

Our interest in the quality and efficacy of the bench is 
therefore not limited to the existential ideal of practising before 
competent and diligent judges. It goes to the heart of our reason 
to exist as a profession.
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Litigation is an expensive undertaking. Any litigant asked 
to fork out substantial fees should be entitled to do so in the 
belief and expectation that the judicial process will produce a 
better result than either letting the matter rest, or compromising, 
or taking the law into their own hands. Faith in that outcome 
depends in part in counsel’s ability to predict, with a reasonable 
degree of accuracy, how our judges will see the law and apply it 
to the facts. Anything else would be a lottery.

Nor is it a total answer to say that arbitration offers a viable 
alternative to unpredictable judges who preside, both at puisne 
and appeal court level. Firstly, many legal disputes can only 
be resolved by the courts, such as matters involving status, 
notably matrimonial disputes and insolvency matters. Second, 
arbitrations are only viable if all parties have agreed to submit to 
arbitration and can afford the additional costs of the arbitrator 
and venue. Recalcitrant debtors in particular are generally 
not eager to do so. Finally, arbitration awards are susceptible 
to judicial review and the less effective the court system, the 
greater the scope for judicial reviews to be used to frustrate the 
enforcement of arbitration awards and to lead to unpredictable 
outcomes. 

It follows that, as practising advocates, we should be 
concerned that our ability to deliver on the advice that we give is 
the very life-blood of our profession, without which we are little 
better than snake-oil salesmen. And so, we, as the purveyors of 
litigation, so to speak, ought to do whatever we can to ensure 
that the judges selected by the JSC will enhance the ability of the 
bench to deliver on the notion that litigation ought to give rise to 
competent judgments, without undue delay. 

About twice a year, the JSC publishes its shortlists of judicial 
candidates and invites submissions on the suitability of the 
candidates. The GCB has, from the outset of the JSC’s existence, 

submitted comments elicited from the members of its constituent 
bars to the JSC. The bars have been a valuable source of relevant 
information on the candidates, particularly when the candidates 
have been drawn from the ranks of senior counsel. In the early 
years, the comments submitted to the JSC were largely based 
on anecdotal information, lacking in any uniform structure or 
adherence to relevant criteria. 

However, from 2011, the Johannesburg Bar approached the 
task in a far more structured manner which aimed at providing 
the JSC with a consistent and uniform format of review for each 
candidate which sought, as objectively as possible, to address the 
relevant criteria identified in the Constitution and by the JSC in 
its assessment of the candidates. The objective is not to “rank” or 
recommend some candidates above others, but to comment on 
the virtues and weaknesses of each candidate in such a way as 
to afford the commissioners the ability to make an “apples versus 
apples” comparison of their own. Another important purpose of 
the reviews is to assist the Commissioners to identify issues that 
they may wish to probe in more depth during the candidate 
interviews.

Over the past few years, the GCB has encouraged all bars 
to use Johannesburg’s methodology. A significant amount of 
work is required to produce the reviews. The GCB has therefore 
sought to coordinate the efforts of the bars so that there is only 
one GCB review for each candidate. It makes sense for the better 
resourced bars, like Johannesburg, Pretoria, Cape Town and 
Durban, to accept a disproportionate work load and to take on 
the reviews of candidates for appointment to the Constitutional 
Court, SCA, Competition Appeal Court, Labour Appeal Court, 
Labour Court, Land Claims Court and Electoral Court. Bars 
generally deal with reviews in respect of candidates for the high 
courts at which they practise, although not invariably so.
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Each bar is requested to appoint a coordinator and the 
coordinator, in turn, recruits members from her bar to prepare 
the reviews. Ideally, there ought to be a team of three or more 
advocates per candidate review, usually comprising a senior 
and two or more juniors. Pupils have frequently been willing to 
assist and have made valuable contributions over the years.

The review team carefully considers the candidates’ 
application for judicial appointment or promotion, which 
contains important information relating to the candidate’s 
academic record, relevant work experience, academic writing, 
judicial record as acting or permanent judge, as the case may 
be, written judgments – both reported and unreported – and 
judgments taken on appeal and whether the candidate’s 
judgments were overturned or upheld on appeal.

A time consuming, but invaluable part of the process is for 
the team to read judgments handed down by the candidate 
and record on appeal. This is the “proof of the pudding”, as 
few judges are appointed without having shown what they are 
capable of as acting judges. 

Anecdotal evidence of a candidate’s suitability for the bench 
usually plays a minor role, if any. 

Each review contains precisely the same sub-headings, each 
of which succinctly describes the criterion to be addressed. 
They are as follows:

•	 The	candidate’s	appropriate	qualifications

•	 Whether	the	candidate	is	a	fit	and	proper	person

•	 Whether	the	candidate’s	appointment	would	help	
reflect the racial and gender composition of South 
Africa

•	 The	candidate’s	knowledge	of	the	law,	including	
constitutional law

•	 The	candidate’s	commitment	to	the	values	of	the	
Constitution

•	 Whether	any	judgments	have	been	overturned	on	
appeal

•	 The	extent	and	breadth	of	the	candidate’s	
professional experience

•	 The	candidate’s	linguistic	and	communication	skills

•	 The	candidate’s	ability	to	produce	judgments	
promptly

•	 The	candidate’s	fairness	and	impartiality

•	 The	candidate’s	independent	mindedness

•	 The	candidate’s	ability	to	conduct	court	proceedings

•	 The	candidate’s	administrative	ability

•	 The	candidate’s	reputation	for	integrity	and	ethical	
behaviour

•	 The	candidate’s	judicial	temperament

•	 The	candidate’s	commitment	to	human	rights	and	
experience with regard to the values and needs of 
the community

•	 The	candidate’s	potential

•	 The	message	that	the	candidate’s	appointment	
would send to the community at large

List of judgments considered

•	 Reported	decisions

•	 Unreported	decisions

•	 Judgments	upheld	on	appeal

•	 Judgments	overturned	on	appeal

This is a fairly comprehensive list. In relation to the issue 
which seems to enjoy significant attention in the JSC, namely 
“Whether the candidate’s appointment would help reflect 
the racial and gender composition of South Africa,” a typical 
answer might read like this:

“Currently, the SCA comprises of twenty-two permanent 
judges. Five are black women, eleven are black men, one is a 
white woman and five are white men. 

It is apparent, therefore, that while strides have been taken 
to address racial representivity, the Court is not representative 
of either the racial or gender composition of South Africa. 
In particular, gender representivity still lags behind. While a 
positive step was taken in the appointment of a black woman 
as the President of the SCA, there remains a significant gender 
imbalance in the ranks of permanent Judges of the SCA.

The candidate is a black woman of “Indian” descent 
and her appointment would therefore assist in reflecting the 
gender and racial demographics of the Republic.”

The Bar’s contribution to the work of the JSC 

“And so, we, as the purveyors of 
litigation, so to speak, ought to do 
whatever we can to ensure that 
the judges selected by the JSC will 
enhance the ability of the bench to 
deliver on the notion that litigation 
ought to give rise to competent 
judgments, without undue delay.”
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We	seek	to	ensure	uniformity	in	the	reviews.	Using	the	same	
example, if there were two women of “Indian” descent applying 
for the same court, then the comment under this criterion ought 
to be identical, because in relation to this particular criterion, 
there is no basis on which to make the same point differently 
for each of the candidates. Not all criteria lend themselves to 
such a high degree of uniformity, but I simply seek to illustrate 
how we strive to provide the Commissioners with an objective 
basis for comparison of the candidates’ relative suitability for 
appointment to fill a particular vacancy.

Circling back to where I started, perhaps our reviews ought 
to include commentary on whether the specialised skills, if 
any, of the candidates will assist in filling perceived gaps in 
the expertise of the bench in question. It would be invidious 
to comment on the extent to which, for example, the SCA may 
currently have, or lack, experts in particular fields of law. But 
one way to avoid offering uninformed and potentially offensive 
advice, would be simply to draw attention to the specialised 
skills of each candidate, if any, and to leave it to the heads of 
court (the Judges President, President of the SCA and the Chief 
Justice) to advise the JSC of their particular court’s need for 
specific skills. In addition, candidates could be required by the 
JSC to identify any specialised skills to which the candidate lays 
claim and to provide substantiation of the claim.

It can only be hoped that the Commissioners would take 
note of the pleas of the heads of court to provide them with the 
means to do the job. As the GCB, we will do our bit to assist the 
JSC in their important task. 

Finally, I hope that this contribution will have provided 
insight into the importance of the reviews and will impel 
many of our members to volunteer their services next time 
a call is made for members to prepare JSC reviews. For the 
reasons mentioned earlier in this contribution, our credibility as 
purveyors of litigation may depend on it. A

Craig Watt-Pringle SC 
Chairperson 
General Council of the Bar of South Africa

Notes

1 Sub-sections 174 (1) and (2) of the Constitution, 1996, read:
“174 Appointment of judicial officers
(1) Any appropriately qualified woman or man who is a fit and proper person 

may be appointed as a judicial officer. Any person to be appointed to the 
Constitutional Court must also be a South African citizen.

(2) The need for the judiciary to reflect broadly the racial and gender composition 
of South Africa must be considered when judicial officers are appointed.”
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A Critique of Statist-individualist Constitutionalism

Koos Malan

None of the articles of faith of the South African Constitution is plausible. The 
Constitution is not supreme and entrenched. Vulnerable to potent socio-political 
forces it changes continuously and often profoundly regardless of stringent 
amendment requirements. The trite threefold separation of powers is more 
metaphorical than real and therefore unable to secure effective checks and 
balances. Though institutionally separated with their own personnel and functions, 
the three powers are ordinarily integrated in a single dominant political leadership, 
committed to achieving the same ideological goals. The bill of individual rights 
cannot guarantee justice, because rights are subject to the ideologically-driven 
exercise of judicial interpretation, often with damaging consequences for those 
relying on the bill of rights. This situation does not only apply to South Africa, but 
to all Constitutions premised on the same articles of faith, in this book described 
as the doctrine of statist-individualist constitutionalism. An improved mode of 
constitutionalism is called for - one which is equipped with a sounder system 
of checks and balances and better endowed towards the achievement of justice 
through a balanced constitution.
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