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REFLECTIONS ON 
LITIGATION Part 2
By Jeremy Johnson*

As one settles down to induct the client into the hallowed 
halls of litigation from which one knows that they will 

graduate in time heavyhearted and light of pocket, it is as well 
to reflect on whether they should be a plaintiff or a defendant. 
Particularly advantageous to the defendant is possession of the 
contested item, be it a fund of money, a property, a business or 
other income generating thing, commonly known as an asset. 
She who has the asset should be the defendant. She who wants 
the asset back should be the claimant, plaintiff or applicant, 
as the dominatrix litis is generally referred to. Then arises the 
question of speed. Dominatrices tend to want things to happen 
rather quickly, whereas the other side, those in possession of the 
asset are often genially content to wait a century or two while 
they strip the fruits from the tree. This causes an inevitable 
tension - which the rather clogged role of the High Court tends 
to	exacerbate.	Understandingly,	most	defendants	appreciate	
that judges are busy people, that the rules of court need to be 
observed with due regard to the opportunity to delay things and 
that postponements are an essential part of the administration 
of justice. The client will have to be advised of the importance 
of discovery, how inadequate it invariably is and how essential 
it is that the matter be postponed on the morning of the trial 
because the other side has failed to make discovery of some 
fundamentally critically important and relevant document. 
Amendments are a dark art in themselves. A now deceased 
giant of the bar once confided in me that the general pattern 
of litigation was to rush to getting the particulars of claim out 
and then on the eve of the trial realising that the evidence 
doesn’t fit the pleadings so one tries to make the evidence fit the 
pleadings so as to avoid a postponement at one’s own clients 
cost occasioned by one’s own amendment. Coming back to the 
defendant’s position, there is always the sicknote. You can say: 
“Doctor has booked my client off” and that would normally 
do the job of buying about a year. Opponents who insist upon 
seeing the sicknote and then calling the doctor who wrote it to 

testify are an unpleasant source of stress, particularly when the 
client is male and the doctor turns out to be a gynaecologist. 
For the frustrated dominatrix, urgency can be used to dash into 
court	in	terms	of	the	notorious	rule	6(12).	Urgent	court	normally	
ends with an E, thus the old saying “E4 edgent”. The first rule 
of urgency is that it depends upon the availability of counsel. 
Once counsel is available the matter is urgent, when counsel gets 
a better brief, or has to go on holiday, the matter is not urgent. 
Arguing urgency is an art. The test is whether the applicant 
would not be able to get relief in due course. In other words if 
they join the queue of ordinary litigants would they be unable 
to get that which the urgent court is uniquely positioned to 
dispense? Not much academic attention has been devoted to the 
concept of “the ordinary course” but it requires some pondering. 
The ordinary course in the Pretoria high court is probably a year. 
A lot can happen in a year. But it normally doesn’t, if I think 
back. Looking into the future is one of the harder parts of a 
judge’s job. Stock market speculators and weather forecasters get 
involved in it with equally mixed results. When a decision goes 
against one’s client there is nearly always an appeal, now that 
the ConCourt (what a name that is for a court) has broadened 
its appeal jurisdiction (though not its appeal). Back in the HC 
there is the little formality of obtaining leave to appeal. Here 
the new test based on the word “would“ features large on a 
daily basis at about 9:30am in most urban centres in the country. 
Endless speculation about the shades of meaning of this word 
leave judicial officers unmoved. They have two stock responses 
to applications for leave to appeal. The first is to say “but you 
argued this in front to me before“, the other is to say “but this 
was not argued in front of me before”. Joseph Heller could not 
have done better. In both instances the result is fairly predictable, 
so one had best explain to client that sometimes even judges can 
see into the future. A
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