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FROM THE EDITOR

In my last From the Editor, writing in October last year, I said that 
we were hoping against hope that we had seen the back of the 

Covid-19 pandemic. I was entirely unprepared for the second wave 
that swept through South Africa in December, felling whole families 
and leaving most of us bereaved in one way or another.

This edition of Advocate is full of tributes, as was the last. It is a sad 
edition. But we felt it was important to record and honour our own. 

The team in this edition – particular thanks to Jean Meiring this time round – went 
out of its way to seek out the names of those members we have lost and to record 
those losses on our pages. If we have missed any colleagues, please do let us know.

Author Milan Kundera said: “The struggle of man against power is the 
struggle of memory against forgetting.” In this way, remembering, recording, 
bearing witness, is an act of struggle.When people die in numbers, when we 
can’t even attend their funerals (this was the hardest part for me), it is particularly 
important to remember them as individuals. 

For my part, I loved reading Marumo Moerane’s tribute to KK Mthiyane  – “a 
gentleman” said former Chief Justice Pius Langa to me once and one of those 
figures in the legal community who seemed to be loved by everyone. Moerane 
has captured his warmth, compassion and gentle soul so well. I feel like I know 
Willie Burger, so evocative is the tribute we received from Jeremy Gauntlett.

Covid took people from us and also changed practice. This edition we run a 
piece on how the Covid-19 lockdown – perhaps, speeding up the inevitable – 
contributed to massive changes in the practices of RAF lawyers and we touch 
base on the housing issue. 

I was thinking of Kundera because this week (as I write) journalist Karima 
Brown died of Covid-19.

In 2010 when I was still a fairly junior reporter at Business Day, I reported 
a judgment on polygamous marriages. The judgment – per Bertelsmann J – 
held that unless there was a court-approved contract regulating the future 
matrimonial property regime, a second marriage under the Recognition of 
Customary Marriages Act would be invalid. It was widely criticised by women’s 
rights organisations.

I had initially reported it fairly blandly and dryly. But of course Business Day 
being a newspaper, and not this venerable publication, my editors wanted to 
know: what did this mean for the status of the marriages of the country’s most 
famous polygamist?

Ugh, so I had to call an ANC spokesperson, who proceeded to – there’s only 
one way to describe it – k** on me from a dizzy height and hang up. I was almost 
in tears when Karima, who was political editor at the time, saw me. When I told 
her what happened, she called him. And boy, did she ever give him hell. Within 
five minutes, he had called me back, apologised and politely refused to answer 
my questions.

Advocate may seem a strange place for me to be paying tribute to Karima. 
She was not a lawyer and she used to joke about my “legal things”. But I would 
perhaps not be the editor of Advocate if it were not for her encouragement and 
guidance during the very early days of my journalism career. 

I’m not the only one. In amongst the hate and criticism (some fair criticism 
also) for Karima that we saw on social media, are the voices of all the women 
journalists she raised – generations of us.

I hope readers don’t mind me taking this space to say, as she used to often say: Go 
gently, Karima. Shukran. A

The editor contributes to Advocate as an autonomous author. The views she 
expresses are entirely her own, and do not purport to represent any view or 
position of Advocate or of the GCB.
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The Worst of Times, 
the Best of Times
Chairman’s Annual Report 2019/2020

Craig Watt-Pringle SC, chair, General Council of the Bar of South Africa

It was the worst of times; it was the best of times. I have 
deliberately inverted the opening phrases of Charles Dickens’ 

oft quoted lines from A Tale of Two Cities, so as not to trivialise 
the hardship that the Covid-19 pandemic has brought upon 
us, some more than others, whilst acknowledging that some 
positive developments have emerged from the pandemic. The 
full quotation reads:
 “It was the best of times, it was the worst of times, it was the 

age of wisdom, it was the age of foolishness, it was the epoch 
of belief, it was the epoch of incredulity, it was the season 
of Light, it was the season of Darkness, it was the spring of 
hope, it was the winter of despair.”

Perhaps 2020 has been all of those things, but it has also shown 
the resilience of our profession, of our constituent bars and of 
the dedication displayed by all those involved in the pupillage 
and training activities of the bar, not least the pupils themselves.

Some of our superior courts and judicial officers rose 
magnificently to the occasion, while others quite frankly took 
advantage of the pandemic to take an unscheduled holiday. 
Some judicial officers went out of their way to accommodate the 
proper disposal of matters, using their own resources, where 
necessary, whilst others took a stand against the department’s 
failure properly to equip the judges, a problem that well 
predates this crisis. 

The GCB engaged directly with the Office of the Chief 
Justice, the minister, and the Heads of Court in an effort to 
highlight the need for some courts to do more to facilitate court 
hearings and to offer the GCB’s cooperation in seeking a more 
uniform approach to lock-down practice directives. 

Although our invitation was not directly taken up and the 
Chief Justice took umbrage at the suggestion that some judges 
were at best supine in the face of the pandemic, there did appear 
to be an improvement in some divisions and some heads of court 
engaged with local bars in relation to draft practice directives. 
Several had done so before the letter. 

The Supreme Court of Appeal rose magnificently to the 
occasion and I wonder whether anyone has missed the most 
uncomfortable seats ever designed (those in the well of the 
courts in Bloemfontein) or the nightlife on offer in Bloem. 

Initial resistance to conducting hearings and consultations 

via video link have made way for a “new normal” way of doing 
things. It is doubtful that we will ever totally return to the old 
ways. The technology keeps improving and we have become 
more adept in its use.

Without video conferencing it is doubtful that the GCB 
and bars could have completed the pupillage training and 
assessments. Advocacy training was conducted in smaller groups 
and often with the involvement of overseas trainers. Although 
advocacy training via video link may not be ideal, the benefit in 
using trainers from different jurisdictions without incurring the 
time and costs of travel are significant and should remain part of 
the “mix”, in my view. 

The editorial board of Advocate usually meets in 
Johannesburg. As there are members from various bars around 
the country, the three-hour meeting required of the “out of 
towners” to give up their entire Saturday to attend. Video 
conferencing proved to be more economical both in terms of cost 
and time. I want to pay tribute to our editor, Franny Rabkin, and 
the editorial board under the leadership of Frank Snyckers SC for 
the excellent publications that they have produced this year. The 
December issue pays particular tribute to the late George Bizos 
SC. In view of the cost savings forced upon us by the lockdown, 
the GCB was able to allow the publication of bumper issues. It 
seems that our contributors were able to use the lockdown to 
good effect and the lockdown also provided new material for 
them to write about.

THE 74th ANNUAL GENERAL MEETING
The Pretoria Bar hosted the AGM of the GCB, held at the Capital 
Hotel, Menlyn Park on 20 July 2019.

The Legal Practice Act (LPA) and the Legal Practice Council 
(LPC) dominated several debates, in part because the LPC has 
statutory competence to deal with core functions traditionally 
performed by the GCB: pupillage training and assessment, and 
discipline. The LPC has displayed an appetite to take over the 
silk selection process and to extend the concept of senior status 
to attorneys as well. 

As a result of decisions taken at this AGM, the GCB has 
engaged with the LPC on all these issues. To date there is no 
complete resolution on any of them. 

The LPC has been provided with copies of the silk selection 
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criteria and procedure of several of the bars but has yet to 
decide how it intends to approach the matter. The GCB has 
adopted the attitude that whilst the LPC may be within its 
rights to recommend legal practitioners for the conferment of 
silk, it remains the prerogative of the president to accept those 
recommendations from whomsoever he deems appropriate. To 
date the President has accepted recommendations from voluntary 
bar associations and from the NPA in relation to State Advocates.

There is no controversy about the LPC’s right and duty 
to discipline legal practitioners and to seek their striking off. 
Nor does the LPC contest the bars’ rights to discipline their 
own members for breaches of their rules. The GCB has taken 
the view that bars should not look to discipline non-members 
as in the past, but that they retain locus standi to apply for the 
striking off of any advocate and to oppose the readmission of 
an advocate who had been struck off. Members of the public 
are entitled to decide to whom they will take their complaints 
of unprofessional conduct, be it the LPC or the bar of which the 
advocate is a member. The issue of double jeopardy has yet to 
raise its head, to the best of my knowledge.

The most contested area is that of pupillage training and 
assessment. The LPC has been late to accredit the bars and 
has, in fact, deferred its decision in this regard for 2021 until 23 
January 2021. However, the bars have in good faith accepted 
pupils for 2021 and since the LPC has no capacity of its own 
to provide pupillage, accreditation is sure to follow. That does 
not, however, mean that the NBEB’s role in the assessment of 
pupils in 2021 will be sanctioned by the LPC, which is intent 
on setting up its own examination authority, examiners and 
markers. The exact format that pupillage will take as well as the 
course content remain uncertain. The LPC also appears intent 
on virtually eliminating any distinction between candidate 
attorneys and pupil advocates insofar as course content is 
concerned. The GCB is opposed to this approach and has 
strongly voiced its opposition. The reasons are that pupils will 
be forced to spend time on aspects of the curriculum which 
are not relevant to their intended careers at the bar, instead 
of focusing all their efforts on relevant material and training. 
Conversely, candidate attorneys may be forced to spend time on 
acquiring advocacy skills which they may never require, whilst 
potentially neglecting other areas of study more germane to 
their intended careers as attorneys.

The bars have been well served by some of our members 

on the LPC, for which we are grateful. Their terms of office 
expire in 2021 and it is important that the bar elects dedicated 
members of ability to serve on the LPC.

The process of revising the GCB’s constitution and code of 
conduct in the wake of the LPC and its code of conduct was 
also discussed. That process gained some initial traction but fell 
somewhat into abeyance because of the pandemic and must be 
approached with more vigour in 2021.

The GCB decided to intervene in the Seth Nthai 
readmission matter, at the appeal stage. The GCB was 
successful in its intervention application and the SCA 
judgment in that matter is pending. Thanks are due to Faizel 
Ismail, Peter Smith and Makhotso Lengane who represented 
the GCB in the appeal. 

The GCB also decided to intervene in the application by 
Jennifer Wild in the Gauteng Division of the High Court, 
Pretoria, in which Ms Wild challenges the Eastern Cape bar ’s 
entitlement to discipline her, her contention being that the LPC 
is the sole entity entitled to discipline and to seek the striking 
off of advocates, regardless of their membership of constituent 
bars.

The AGM was rounded off in splendid fashion with the 
gala dinner at which former President of the SCA, Justice 
Lex Mpati was the guest of honour and recipient of the 
Sydney and Felicia Kentridge Award. Justice Mpati, a much-
admired judge and affectionately held friend of the GCB 
who has served for many years on the NBEB, made an 
inspirational speech which will long be remembered by those 
in attendance.

Our thanks are due to McCaps Motimele SC and his bar 
council for the hospitality displayed by the Pretoria Bar and for a 
well-organised AGM.

The incoming GCB Exco was as follows:
Chairman   Craig Watt-Pringle SC
Deputy-Chairman  Moss Mphaga SC (AFT)
Vice-Chairman  Adithya Kissoon-Singh SC
Honorary Secretary  Johanni Banardt
Asst. Honorary Secretary Motepanya Boikanyo (AFT)
Additional members  Abraham Louw SC
    Jannie van der Merwe SC
    Charles Simon (AFT)
    Sesi Baloyi (AFT)
    Gregory Papier (AFT)

EXCO MEETING
At the Exco meeting held on 23 November 2019, the LPC once 
again came into sharp focus. By then the GCB, bars and NBEB 
had received accreditation for pupillage training and assessment 
for 2020. The future role of the NBEB in relation to examinations 
under the auspices of the LPC, for all pupils was discussed, 
amongst other issues.

Another issue that received attention was the LPC’s 
intention to take over from the bars, the right to nominate 
members for the conferment of silk. Since the LPC had (and 
still has) no process in place, it was decided that the bars should 
continue as normal with their silk selection processes.

The March 2020 Exco meeting was cancelled due to the 
pandemic.

“The GCB has taken the view that bars 
should not look to discipline non-members 

as in the past, but that they retain locus 
standi to apply for the striking off of any 
advocate and to oppose the readmission 

of an advocate who had been struck 
off. Members of the public are entitled 
to decide to whom they will take their 

complaints of unprofessional conduct, be it 
the LPC or the bar of which the advocate is 

a member.”
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PUPILLAGE
In 2019, 260 pupils wrote the NBEB examination of whom 241 
passed and 19 failed. The consistently low failure rate achieved 
in these examinations bear testimony to the wisdom of the 
policy of extended pupillage (from six to 12 months) and of 
selecting pupils on the basis of their probable ability both to pass 
the examinations and to develop into good practitioners.

Our thanks are due to Jannie van der Merwe SC who has 
been our National Pupillage Coordinator for several years and 
who will step down at this AGM in December 2020, for another 
successful year of training and assessment. We are equally 
grateful to the evergreen Archie Findlay SC, National Convener 
of the NBEB, and to the examiners and members of the NBEB, 
several of whom are judges or retired judges. 

ADVOCACY TRAINING
The GCB once again held an outstanding Wallenberg advanced 
advocacy training course, involving our top trainers, judges 
and colleagues and judges from abroad. Our thanks go to Anna 
Annandale SC and her team and to Jacqueline de Gouveia, 
the GCB’s National Advocacy Training Administrator, whose 
organisational skills are always invaluable.

Advocacy training remains at the core of the GCB’s most 
important activities. It is essential to the maintenance of 
appropriate skills levels at the bar and in our ongoing efforts 
to transform the bar by, inter alia, the transfer of skills to our 
younger members. 

JUDICIAL SERVICE COMMISSION REVIEW COMMITTEE
The GCB and its bars have made progress in building capacity 
to review applications for judicial appointment. The purpose of 
this exercise is to provide useful commentary on the applications 
for judicial appointment and on the prior judgments written 
by the candidates, so that the Judicial Service Commission 
members are made aware of matters that they might profitably 
raise with each candidate. In this way we hope to contribute to 
the strengthening of the bench. 

Our thanks are due to Kirsty McLean of the Johannesburg 
Bar who has since inception carried an enormous workload in 
coordinating this project, which includes doing the final edit of 
hundreds of pages of reviews, invariably under tight deadlines. 

All members of the bar are once again encouraged to offer 
their services in relation to this important project.

CONFERENCES 
The Deputy Chair and I were privileged to represent the GCB 
at the International Bar Association (IBA) Conference held in 
Seoul, South Korea, over the period 22–27 September 2019, at 
the very moment when the Rugby World Cup simultaneously 
kicked off in Japan, nogal. Seoul is a mere two hours flight from 
Japan and it should not have surprised me to learn that our Irish 
colleagues were not content (as I was) to watch the opening 
games in a sports pub in Seoul, but instead flew to Japan and 
back on the weekend immediately before the commencement of 
the IBA Conference.

The IBA Conference, which was scheduled to be held 
in Miami, Florida, went the way of virtually all conferences 
supposed to be held in 2020. The next IBA Conference will be 
held in Paris.

Chairman’s Annual Report 2019 / 2020

The International Arbitration Week, a conference which was 
scheduled to be held in Johannesburg from 17 to 19 March 2020, 
organized under the leadership of Michael Kuper SC with AFSA 
as the main host and the GCB as one of several co-hosts, was 
initially postponed for one year, but the likelihood of it being 
held in 2021 currently appear slim. 

The World Bar Conference organized by the International 
Council of Advocates and Barristers (ICAB) was to have been 
held in Hong Kong in April 2020, but also had to be postponed 
indefinitely. 

GENERAL
It was decided to postpone our July AGM and to retain the 
current leadership of the GCB until later in the year to maintain 
continuity through the lockdown and because it was impractical 
to hold an AGM in the traditional way. A truncated AGM is 
scheduled for 5 December 2020, to be held remotely.

Our former Executive Officer, Lilane Hattingh, resigned with 
effect from the end of March 2020, to work closer to her home in 
Pretoria. We thank Lilane for her dedication to the GCB over the 
past few years. 

As a result of Lilane’s departure and changes that that have 
developed over time in relation to the GCB’s staffing needs, a 
thorough review and consultation process culminated in the 
promotion of Tracy Nothnagel to the position of Executive 
Officer and of Michelle Ndaba to the position of Senior 
Office Administrator. Susan Molefe formerly employed as 
our receptionist, accepted early retirement with a negotiated 
package, after twenty-four years of service to the GCB.

Following a recruitment agency facilitated process, the 
outside consultant whom the GCB had employed to assist 
with the accounts function for the past few months, Christine 
Baek has been appointed as the GCB’s Accounts Administrator. 
The total staff complement of the Secretariat has accordingly 
been reduced from four to three. Our thanks go to Susan 
Molefe for her many years of loyal service to the GCB and our 
congratulations to the three new appointees.

It remains for me to thank my Exco members and the GCB 
secretariat under the leadership of Lilane Hattingh and more 
lately, Tracy Nothnagel, for their assistance whenever called upon. 
Tracy has had a baptism of fire, as her elevation to the position of 
acting executive officer coincided with the initial lockdown. I am 
grateful for her unruffled efficiency and good humour in dealing 
with that most difficult of customers, the busy advocate.  A

4 December 2020

“Another issue that received attention was 
the LPC’s intention to take over from the 
bars, the right to nominate members for 
the conferment of silk. Since the LPC had 
(and still has) no process in place, it was 
decided that the bars should continue as 
normal with their silk selection processes.”
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GCB MEDIA RELEASE on
Public comments of the JG Zuma Foundation

25 November 2020 

The General Council of the Bar of South Africa (“the GCB”) 
an association of fourteen Societies of Advocates across the 
country condemns the recent statement of the JG Zuma Foun-
dation dated 19 November 2020 on the Judicial Commission 
of Inquiry into Allegations of State Capture, Corruption and 
Fraud in the Public Sector Including Organs of State (“the 
State Capture Commission”). 

The statement asserts that that the “unexplained presence” of 
Tembeka Ngcukaitobi SC, a member of the Johannesburg Society 
of Advocates (one of the GCB’s constituent bars) in the chambers 
of the Commission’s chairperson, Deputy Chief Justice Zondo, 
was “irregular” and of “grave concern” because Ngcukaitobi SC 
represents other parties appearing before the Commission.

No basis was provided for the assertion that Ngcukaitobi 
SC’s presence in the company of Deputy Chief Justice Zondo 
was irregular and this assertion constitutes an unwarranted per-
sonal attack impugning the ethics of both Deputy Chief Justice 
Zondo and Ngcukaitobi SC. It is incorrect and inappropriate to 
assume judges and legal professionals are guilty of ethical im-
propriety and publicly accuse them of impropriety, particularly 
when these assertions are made by the foundation bearing the 
name of a former head of state and apparently with his blessing. 

Former President Zuma has publicly stated his intention to 
take Deputy Chief Justice Zondo’s decision not to recuse him-
self from the Commission on judicial review. That is his right. 
As Mr Zuma lives in a constitutional democracy governed by 
the rule of law, there is no warrant for unrestrained unfounded 
extra-curial attacks on the Commission or its personnel, or the 
legal counsel who participate in its proceedings, such as that: 
•		the	State	Capture	Commission	is	“an irregular process dis-

guised as a legitimate Commission” and a “comedy of errors”; 
•		in	making	the	decision	not	to	recuse	himself,	Deputy	Chief	

Justice Zondo acted without integrity, with “evil intentions” 
and “blind prejudice”, and was doing the bidding of uniden-
tified persons “pulling the strings behind the scenes”; and 
•		the	Commission’s	Evidence	Leaders	and	Deputy	Chief	

Justice Zondo are “bullying” President Zuma and are im-
properly “plotting” criminal proceedings against President 
Jacob Zuma. 

Given that the JG Zuma Foundation has furthermore failed to 
identify any other legitimate basis that could possibly give rise 
to these conclusions, the GCB condemns them as a danger-
ous, unjustified and cynical attack on the rule of law. 

These comments are especially worthy of censure in cir-
cumstances where the statement itself indicates that Mr Zuma 
is prepared to “face jail”, and thus evidently recognises that his 
conduct in failing to comply with the Commission’s subpoena 
and directions exposes him to prosecution and imprisonment. 
It does not behove an ex-President to make unfounded claims 
of an infringement of the rule of law whilst simultaneously 
brazenly thumbing his nose at the very principle that he 
claims to champion. 

General Council of the Bar of South Africa

GCB MEDIA RELEASE on
The SCA Judgment against the readmission to the 

roll of advocates of Mr Seth Nthai
18 December 2020 

The General Council of the Bar welcomes the unanimous 
judgement handed down by the Supreme Court of Appeal 
(“SCA”) on Tuesday, 15 December 2020 in which the SCA 
overturned the judgment of the full bench of the High Court 
in Polokwane, which had ordered the readmission of Mr 
Nthai to the roll of advocates and granted Mr Nthai leave to 
execute that order pending any appeal to the SCA. 

The judgment is of considerable importance to the legal 
profession, the administration of justice and public confidence 
in the integrity of advocates. 

The judgment is important in the context of its own 
extraordinary facts and because it has corrected a judgment of 
the High Court which many believed to have been be wrongly 
decided.

The SCA judgment however has much wider significance 
in that it reaffirms the ongoing role of voluntary associations 
of practising advocates in upholding the ethical standards 
of the profession despite the creation in 2018 of a statutory 
regulatory body over all legal practitioners, the Legal Practice 
Council (“LPC”). 

The SCA reaffirmed that advocates of the High Court 
are required to maintain the highest levels of honesty and 
integrity and are expected fearlessly to advance their client 
causes whilst at the same time complying with their duties to 
the court. 

Mr Nthai was until 2010 a leading senior counsel and 
member of both the Pretoria and Johannesburg Societies of 
Advocates respectively, both of which are constituent bars of 
the GCB. He was also the Deputy Chairperson of the GCB. 
He was struck from the roll of advocates in 2013 because, 
in 2009, whilst acting for the South African Government in 
an international arbitration in which a number of Italian 
mining companies were the claimants, he met privately with 
a representative of one of the claimants and attempted to 
solicit a bribe of R5 million in return for securing a settlement 
adverse to the interests of his client, the South African 
Government. 

In his own words: “I then told Marcenaro [the lay 
representative of the claimants] that if the claimants would 
pay me R5 million into my foreign bank account, I would 
use my influence to get the Government to agree to settle 
the matter with each party paying its costs. I further told 
Marcenaro that I had prepared the proposal for settlement 
and if the claimants agreed to pay the money, I would get the 
Government to accept the settlement proposal. He said that 
he would discuss the proposal with his partners. I however, 
cautioned him strongly against disclosing our discussion to 
third parties.” 

At paragraph 47 of the judgment the Supreme Court of 
Appeal had this to say about Mr Nthai’s conduct: “Properly 
characterised, what Mr Nthai did went way beyond mere 
professional misconduct. With deliberate calculation and 
clear intent, he attempted to solicit a bribe of R5 million in 
exchange for his assistance, settling the matter on terms 
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disadvantageous to his client. On his own version, there was 
no escaping the fact that this constituted a serious crime, for 
which he surprisingly does not appear to have been charged. 
Thus, given the severity of the transgressions, Mr Nthai would 
have had to establish truly exceptional circumstances to be 
considered for readmission.” 

In order to secure his readmission to the roll of advocates, 
Mr Nthai had to show full appreciation for the gravity of his 
misconduct which led to his striking from the roll and that 
he is a reformed individual who can be trusted to uphold 
the highest standards of the advocates’ profession. The court 
however held that Mr Nthai’s opposition to the intervention 
in his application for readmission of the Pretoria Society of 
Advocates, the Johannesburg Society of Advocates, and the 
GCB, was not consistent with the conduct of a person who is 
fully reformed. 

At paragraph 89 the court observed: 
 “Instead of inviting rigorous scrutiny of his application by 

the very parties who had conducted the disciplinary pro-
ceedings and brought the striking off application, he has 
endeavoured to exclude them from the proceedings. Mr 
Nthai contested the standing of the JSA and the PSA in his 
application for readmission. This despite him having said 
that he ‘felt ethically duty-bound to bring the application 
to the attention of both bars’ and that he understood that 
they had an interest in his readmission. Contradictorily, he 
later denied the existence of the JSA and the PSA because 
‘the new South African LPC has now been established 
in terms of the Legal Practice Act (“LPA”) with oversight 
regulatory powers to all legal practitioners, including 
advocates.’” 

At paragraph 25 the Court held: “The LPA does not, however, 
render nugatory the role of the GCB and the constituent bars 
in the advocates’ profession or in the professional conduct of 
advocates. It instead affirms the role of persons other than the 
LPC in these matters.” 

And at paragraph 26 the court stated that “[S]ection 44 [of 
the LPC] must thus be construed to empower the Bars, which 
are juristic entities with legal personality and which have an 
interest in promoting and protecting the advocates profession, 
to involve themselves in readmission applications and other 
matters concerning the professional conduct of advocates.” 

More specifically, at paragraph 29, the court stated that 
“[E]ach of the JSA and the PSA has an ongoing interest in the 
adherence of advocates to the highest professional standards 
and whether an applicant for admission or readmission is a 
fit and proper person. The fact that the LPC also has such an 
interest does not deprive the JSA or the PSA of its own interest 
- and therefore legal standing - in legal proceedings such as 
this.” 

The court furthermore stated at paragraph 30 that “[P]
ractising advocates - and, more so, associations of advocates 
that represent their interests - plainly have a material interest 
in protecting and promoting the status and dignity of their 
profession, including by making submissions on the conduct 
of errant practitioners and its consequences.” 

At paragraph 33 the court likened the JSA and GCB’s 
intervention in Mr Nthai’s application for readmission 

and appeal respectively, (despite the failure of the LPC to 
apply to the SCA for leave to appeal), to the application by 
individual medical professionals and two associations of 
medical professionals to review a decision of the then South 
African Medical and Dental Council (which was the statutory 
body empowered to strike doctors from the roll of medical 
practioners, without requiring a court order) in relation to 
misconduct by certain doctors who had failed to ensure that 
Mr Steve Biko was properly treated and cared for whilst in 
police custody. 

The SCA held (at paragraph 35) that the court’s decision 
in that matter to accord locus standi (legal standing) to non-
statutory medical associations and members of the profession 
applied equally in the present matter. “These principles apply 
equally to the professional bodies and their members in this 
case. Advocates have a legal interest in protecting the status 
and dignity of their profession. It is well established that the 
GCB and its constituent bars, including the JSA and the PSA, 
are the custodes morum of the advocates profession. They act in 
the interest of the legal profession, the Court, and the public. 
Indeed, in a matter such as this, they may well have been 
failing in their duty had they failed to place the information at 
their disposal, which was obviously material to the question 
of Mr Nthai’s fitness, before the court. The High Court was 
accordingly wrong to conclude that the GCB, the JSA and 
the PSA were no longer custodes morum of the advocates’ 
profession and to conclude that the JSA and the PSA had 
no standing in the readmission application. The GCB and 
its constituent bars are voluntary associations with legal 
capacity as governed by their Constitutions and, not statutory 
bodies, as supposed by the High Court. Likening them to ‘de-
registered companies’ was likewise inapt.” 

The enactment of the LPA and the establishment of the 
LPC in November 2018 resulted in some confusion in relation 
to the continued role of the GCB and its constituent bars in 
important matters affecting the profession, such as their rights 
and obligations to uphold the standards of the profession. 

In addition to this role, the GCB, the National Bar 
Examination Board, a body independent of but created by the 
GCB, and the constituent bars, continue to play an invaluable 
role in teaching, training, and assessing new entrants to the 
bar through the pupillage system, under the aegis of the LPC. 

The GCB welcomes the clarity which the SCA judgement 
has brought to its role and those of the constituent bars as 
custodes morum of the advocates profession. 

Craig Watt-Pringle SC 
Chairperson 
General Council of the Bar of South Africa
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The General Council of the Bar, representing fourteen affiliated 
associations of advocates countrywide, deems it necessary once 
again to issue a media statement in defence of the judiciary in 
South Africa and the Zondo Commission in particular. 

There is a developing trend that all too frequently certain 
public figures in South Africa and their supporters launch 
spurious and unwarranted attacks against the judiciary in South 
Africa, and the Zondo Commission and its personnel. 

The latest attacks on these institutions come in the form 
of public statements made by Mr Julius Malema and former 
President Jacob Zuma during and after the opening day of the 
State of the Nation debate. 

The statements by Mr Malema accuse certain judges of 
receiving bribes from white businessmen. Ironically, the State 
Security Agency “Project Justice” was allegedly set up to persuade 
members of the judiciary to influence the outcome of cases against 
Mr Zuma in Zuma’s favour. Mr Malema continues with the threat 
that if they [the judges] think they are the law, then the people 
will rise against those judges who are conspiring with politicians 
to deal with the supporters of the current establishment. 

Mr Malema suggests that judges have in fact received bribes 
to decide cases in a certain way and that judges are simply an 
extension of the political forces of the State. Those statements lack 
any semblance of veracity, as no detail is provided as to which 
judges are being referred to, what they are alleged to have done, 
nor are any specific court proceedings identified. 

The absence of any such detail renders the statements 
simultaneously damaging to the judiciary and the rule of law, 
but unhelpful to any possible enquiry into the vaguely alleged 
misconduct to which the statements allude. The reasonable 
inference is that these statements are simply baseless rhetoric, 
issued for political or other personal ends.

The attacks by Mr Zuma on the Zondo Commission, and 
his complete disregard for the Constitutional Court decision 
upholding the legality of the subpoena issued to Mr Zuma to 
appear before the Commission, are equally misguided and appear 
to be politically motivated. 

The GCB has recently issued a media statement which 
was strongly critical of the JG Zuma Foundation’s statements 
condemning the Zondo Commission. The attacks were described 
in the media statement as a dangerous, unjustified, and cynical 
attack on the rule of law. That criticism applies in equal measure 
to Mr Zuma’s latest public defiance of the Commission, and of the 
Constitutional Court’s ruling. 

The GCB condemns these unwarranted attacks on our 
judges, our judiciary, the Constitutional Court, and the Zondo 
Commission in the strongest terms. 

Attacks against our judges undermine public confidence in 
the judiciary. An independent judiciary is the cornerstone of any 
constitutional democracy. In a fledgling democracy such as ours, 
its independence assumes an even greater importance. It is vital 
that public confidence in its independence be maintained. These 
unwarranted attacks are a danger, not only to the rule of law in 
South Africa, but also to our democracy. 

The GCB agrees with and supports the statement made by the 
Minister of Justice and Constitutional Development in response 
to these unsubstantiated attacks on our democracy and the rule 
of law to the effect that the Constitution and the rule of law are 
sacrosanct components of our democracy. The GCB joins the 
Minister in condemning these public attacks in the strongest 
terms. 

General Council of the Bar of South Africa

MEDIA RELEASE – In defence of the judiciary in South Africa
19 February 2021
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At the funeral of the late Justice Khayelihle Kenneth Mthiyane 
his erstwhile colleagues on the Bench, black and white, 

female and male, described him in the following glowing terms:
 “A treasured, generous and deeply principled colleague, an excep-

tional human being, a good, warm and kind man, someone who 
made it his task to see to the welfare of his junior colleagues, mak-
ing sure that they were not overwhelmed by the heavy workload 
to breaking point, always willing to lend a patient ear and a help-
ing hand, whose love for others knew no bounds, a lovely human 
being, a person of great integrity, an excellent judge, a wonderful 
human being, friend and colleague, a beautiful soul and a fount of 
wisdom, the epitome of a scholar and a gentleman.”

This is an accurate depiction of the person that we came to 
know and love and fondly refer to as “KK”. In this tribute I shall, 
with the same fondness, refer to Justice Mthiyane as “KK”.

KK’s life story is a classic example of the triumph of the 
human spirit over adversity. He was born on 13 September 
1944 among the undulating hills of Mzinyathi, in the district 
of Ndwedwe in rural Natal (as it was then called). His father 
was Dlokwakhe Mthiyane and his mother Thobi Eslina, born 
Nxumalo (MaNxumalo). They were humble rural folk with not 
many earthly possessions. By the time KK reached the age of 
four he had lost not only his father but his young sister. The 
death of KK’s father and his sibling compelled MaNxumalo and 
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her young family to relocate to uMkhumbane (Cato Manor). 
UMkhumbane was to Durban what Alexandra Township is to 
Johannesburg, an overcrowded, squalid dormitory slum-land, 
where some women augmented the meagre family income 
by brewing illicit alcoholic concoctions called isishimeyane 
and ugavini. Within a short period of KK’s family’s arrival 
eMkhumbane, in 1949, racial friction broke out between Africans 
and Indians in the area. However, the area soon became a fertile 
recruiting ground for the then lawful African National Congress 
led by the Nobel laureate, iNkosi Albert Luthuli, which sought 
rapprochement and reconciliation between these two racial 
groups. I have no doubt that the events of that time must have 
had a profound effect on the youthful KK in moulding him to be 
the non-racialist that he became.

As KK grew and became a teenager, he also had to 
supplement the paltry family income by working as what 
was then offensively referred to as a “garden boy”, a steamer 
at a dry-cleaning firm, a messenger and later a clerk at the 
Durban Post Office, a soccer player for the then Zulu Royals, a 
general labourer sweeping the roof at the Maydon Wharf Sugar 
Terminal, whilst also trying his hand at photography. 

According to one of his daughters, Zama Mkosi, it was while 
KK was working at the Sugar Terminal that he met the love of 
his life, Sithandiwe Phyllis Khuzwayo, who was then a qualified 
Nursing Sister. At the time KK was studying through Unisa, read-
ing for the B Juris Degree, having completed his Matriculation by 
private study. He completed that degree in 1972. The couple were 
married in December 1972 and were blessed with five girls.

I met KK during 1972 when he commenced his articles 
of clerkshipwith the late attorney HJ Bhengu on the 5th floor, 
Lodson House, House, Grey Street,1 Durban. At the time I was 
practising as a professional assistant to Attorney AVB Nyembezi 
on the 7th floor of the same building, having been admitted as 
an attorney the same year. Both Messrs Bhengu and Nyembezi 
were pioneering African attorneys in Natal. KK was admitted 
as an attorney in 1975 and opened his own practice under 
the style of KK Mthiyane & Company on the very day of his 
admission as an attorney with a borrowed desk and chair. His 
practice involved mainly public interest and political cases, 
apart from general commercial, civil and criminal cases. His 
clientele was drawn mainly from disadvantaged communities. 
In a questionnaire dated 14 June 2011 submitted to the Judicial 
Service Commission (“JSC”) for judicial appointment, in answer 
to the question: What would you regard as your most significant 
contribution to the law and the pursuit of justice in South Africa?, his 
first response was the following:
 As an attorney, rendering legal assistance to people who were 

evicted from their homes in terms of Proclamation R293 of 1962. 

After plying his trade at the Side Bar, for nine years, and after 
completing his LLB degree at the University of Natal, Durban, 
KK joined other black colleagues and me at the Durban Bar in 
1984. He spent 13 years at the Bar, where his practice initially 
involved public interest and political cases, especially in the 
Eastern Cape, where in the ‘80s black advocates, particularly 
from Natal, were in great demand. The likes of Advocates (as 
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they then were) Norman Arendse, Jerome Brauns, Shyam 
Gyanda, Pius Langa, Alois Mncwabe, Dikgang Moseneke, KK 
Mthiyane, Legoai Pitje, Kessie Naidu, Justice Poswa, Thembile 
Skweyiya, and others, crisscrossed the length and breadth of the 
Eastern Cape representing persons that were involved in the 
struggle against the criminal policy of apartheid. In answer to 
the same question in the above-mentioned questionnaire, KK’s 
second response was the following:
 As an advocate, doing political cases during the dark days of 

apartheid.

KK was a much loved and valued member of the Natal Bar and 
involved himself in the affairs of the profession, in general. 
He was particularly concerned with issues relating to the 
transformation of the legal profession and joined the National 
Association of Democratic Lawyers in 1987 and was the 
Chairperson of the Durban Branch from 1995 to 1997.

In 1994 KK acquired the LLM degree from the University of 
Natal, Durban. The following year he had a feel of what it was 
like to be a judge when he was appointed in an acting capacity 
to the Eastern Cape High Court, Bhisho, during which time his 
Letters Patent2 came through. Leading up to the first democratic 
elections in South Africa in 1994 KK participated actively in 
rendering legal assistance and providing voter education to 
the then disenfranchised communities. In 1995 he chaired 
two commissions of enquiry which investigated racism at the 
University of Zululand and the then University of Durban-
Westville. He also chaired a commission which investigated 
corruption and racism and other irregularities in 22 provincial 
hospitals in KwaZulu-Natal with a view to establishing clean 
governance. The report and the recommendations of the 
Commission resulted in the abatement of the chaos that had 
threatened to destabilise service delivery in the province and 
resulted in a number of dismissals and prosecutions.

In October 1997, KK came before the Judicial Service 
Commission, of which I was a member, to be interviewed for a 
judicial position on the KwaZulu-Natal Bench. Typical of him, 
he had meticulously filled out the prescribed questionnaire and 
submitted a comprehensive curriculum vitae. He dealt with 
all the questions of the commissioners in his usual calm and 
engaging manner. The commissioners were highly impressed 
with the story of his resilience and the manner in which he had 
overcome his deprived and disadvantaged circumstances and 
achieved academic and professional success. He was indeed an 
impressive candidate. Needless to say, he was appointed to his 
first permanent judicial position after that interview.

KK appeared again before the JSC in 2000, when he 
unsuccessfully contested the position of Judge President of the 
KwaZulu-Natal Bench. Once again, he performed very well in 
the interview, but the majority of members of the JSC believed 
that the position should go to his more senior colleague, Justice 
Vuka Tshabalala. Justice Tshabalala has nothing but praise for 
KK for the way in which he took this and continued to have a 
good, friendly and collegial relationship with him thereafter. He 
continued to pull his weight on the KwaZulu-Natal Bench and 
deliver prompt and sound judgments.

KK had a meteoric rise in the judiciary. His next appearance 
before the JSC was in April 2001 when he sought appointment 
to the Supreme Court of Appeal (“SCA”). Once again, he was 

well prepared for the interview and demonstrated his readiness 
for elevation to a higher level of the judiciary. His was a stellar 
performance culminating in the JSC’s recommendation of his 
appointment.

KK further appeared before the JSC when he was 
appointed Chairperson and Head of the Electoral Court 
in 2002. Once again, he acquitted himself very well in the 
interview and his knowledge of the Electoral laws, and his 
previous experience with voter education in 1994, stood him in 
good stead. 

I did not attend KK’s last appearance before the JSC, 
which was held during the latter part of 2011, as I had left the 
Commission in February 2010. KK had been nominated by the 
then president of the Republic of South Africa for the position 
of deputy president of the SCA. Much of the biographical 
material contained here has been gleaned from the prescribed 
questionnaire and the curriculum vitae that KK completed 
on 14 June 2011 in preparation for his interview for the said 
position. KK’s third response to the question relating to his most 
significant contribution to the law and the pursuit of justice was 
the following:
 As a judge, participating in and running judicial education 

programmes for aspirant and new judges.

KK immersed himself in in his work on the SCA Bench, writing 
several significant judgments. Time and space do not permit 
the mention and review of his numerous judgments. However, 
in order to illustrate the kind of jurist and person that Justice 
Mthiyane was, I thought it important to refer to one dissenting 
judgment of his, namely, “The Citizen 1978 (Pty) Ltd and Others 
v McBride”3, which dealt with the interpretation of the Truth 
and Reconciliation Act4 (“the TRC Act”) in the context of the 
law of defamation. The main question that the court had to 
answer was whether or not a person (“McBride”) who was 
convicted and sentenced for murder and thereafter applied 
for and was granted amnesty in terms of the TRC Act, can 
still be referred to as a murderer, or whether a statement to 
that effect was rendered false and hence fatal to the defence 
of fair comment.5 The majority in the SCA opted for the latter. 
KK was a lone dissenter. The main reasons for his minority 
judgment were (a) that the relevant provision in the TRC 
Act6 was a deeming provision expunging all references to the 
conviction in state records;7 (b) that the majority’s expansive 
interpretation unwarrantably curtailed freedom of expression 
and (c) that the aim of the TRC process was not to suppress 
expression but to promote an understanding of the truth. KK’s 
dissenting judgment was upheld by a significant majority in the 
Constitutional Court.8 

“He spent 13 years at the Bar, where 
his practice initially involved 
public interest and political cases, 
especially in the Eastern Cape, 
where in the ‘80s black advocates, 
particularly from Natal, were in great 
demand.”
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The significance of the judgment lies in that it not only 
expanded and refined the jurisprudence of the law of 
defamation as seen through the prism of the Bill of Rights, but it 
also demonstrated the courage, independence and integrity of 
KK. It was a principled decision. In many quarters, his dissent 
could not have been a very popular one. Having represented 
Robert McBride with the late David Gordon SC in the High 
Court and in the SCA,9 I must confess that I did not particularly 
like KK’s dissent!

KK was an enlightened and progressive man. Testimony 
of this fact was given at his funeral by the president of the 
SCA, who, in a tribute read on her behalf, recalled how, when 
she arrived at the court in 2005 for an acting stint, as the first 
black female, she felt like an unwelcome stranger. KK took 
her under his wing, introduced her to his colleagues and 
generally mentored her. She also recounted that when she 
had had enough and wanted to give up and leave the court, 
he persuaded her to stay. He also encouraged her to apply 
for a permanent position on the court, which she did and 
was appointed in 2006. Later, he persuaded her to take up the 
court’s leadership, thus securing the SCA its first female Deputy 
President in 2015 and President (2017) in over a century. She also 
described KK as a “pillar of strength to all his colleagues including 
the senior ones, a calming presence and a unifying force in a court filled 
with intellectual giants, who could pacify warring colleagues and heal 
rifts among them.” KK, himself, had held the position of Deputy 
President of the SCA from 2012 until he retired in 2014.

In a tribute to KK issued by the Office of the Chief Justice of 
the Republic of South Africa, mention is made of the fact, inter 
alia, that he was Chairperson of the Commission of Enquiry into 
the Remuneration and Conditions of Service in the Public Service 
and Public Entities; that in 2011 he was an Acting Justice of the 
Constitutional Court; that he was part of the Chief Justice’s team 
of judicial officers who, after accompanying the Chief Justice on 
his fact finding mission in various jurisdictions abroad to study 
the best practices for the enhancement of, inter alia, access to 
justice on court modernisation, judicial education, judicial case 
management and the like, contributed to the Court Automation 
System that the judiciary are in the process of implementing in 
our courts; that he also served as Chairperson of the Judicial Case 
Flow Management Committee which recommended the case 
flow management system which is currently used by superior 
courts to enhance access to justice. KK is also credited with having 

single handedly drafted the Court-Annexed Mediation report 
on behalf of the South African Judiciary. It is stated that that 
report is about the most effective court mediation system that has 
enhanced access to justice and the expeditious finalisation of cases 
in all countries where it has been used. The message concludes 
by recording that KK was hard working, a team player, a humble 
person and a good leader.

Apart from sitting on the Bench, KK had other interests and 
pursuits. He loved and participated in sport. He used to play 
tennis, which he had to give up because of a knee problem. He 
frequented the gymnasium and was a keen golfer. As a former 
amateur Zulu Royals player, he was, according to his daughter 
Zama, a die-hard AmaZulu supporter and an unwavering 
Arsenal supporter. I doubt though if he would have been happy 
with the current lack of form of both teams!

KK was a Council member and Deacon of the Beatrice Street, 
Durban Congregational Church. He had been a member of the 
Council of the University of Pretoria for 17 years.

KK was also a family man. He was devoted to his wife, 
loved her and stood by her throughout their life together and, 
particularly during the last few years when her health was failing. 
I believe that he could not bear the idea of life without her. He 
loved and was devoted to his daughters, whom he brought 
up, ultimately in the leafy suburb of La Lucia, Umhlanga, to be 
the confident, independent and lovely women that they have 
become. He bore the tragic loss in a 1999 car accident of one of his 
daughters with equanimity and resignation. 

My best memories of KK are his ever-present smile, his soft 
voice, his kindness and generosity of spirit – to a fault –, his 
humility, his friendliness, his honesty and integrity. He was 
indeed a well-rounded human being. He was all the things 
mentioned at the beginning of this tribute, and more. It was 
therefore fitting that, in recognition of his immense contribution 
to the law and the pursuit of justice, he was given an official 
funeral. His legacy will be in the numerous sound judgments 
that he penned and the exemplary life that he led. As the legal 
profession, particularly the advocates’ profession, we sorely 
miss him and his sage advice and views. Those of us that knew 
him well are sad to have lost such a good friend and a treasured 
colleague. Our hearts go out to his family and loved ones. May 
they find consolation in the knowledge that he did everything 
for them and his was a life well lived.

Hamba kahle Sohlaza, Sokhulu. Siyohlala sikukhumbula.  A

Notes
1 Now, Dr Yusuf Dadoo Street.
2 He was appointed a Senior Counsel on 19 October 1995.
3 2010 (4) SA 148 (SCA).
4 Act 34 of 1995.
5 That is how Cameron J set out the issue when the case landed in the Constitutional 

Court.
6 Section 20(10).
7 The provision essentially states that once a person convicted of an offence with a 

political objective has been granted amnesty, any entry or record of the conviction 
shall be deemed to be expunged from all official documents and “the conviction 
shall for all purposes, including the application of any Act of Parliament or any 
other law be deemed not to have taken place”.

8 Reported under the same name at 2011 (4) SA 191 (CC).
9 S v McBride 1988 (4) SA 10 (A).
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bar news Cape Bar
Contributed by Sasha e Câmara

South Africa’s first Legal Services 
Ombud is from the Cape
by Sascha e Câmara

The Western Cape High Court’s recently 
retired Judge Desai is no doubt about 
to be busy in his new role as Ombud. 
President Ramaphosa announced this 
appointment, made in terms of section 47 
of the Legal Practice Act, on 22 December 
2020 after discussions with Minister 
Lamola of Justice and Correctional 
Services. The announcement of the 
appointment of Judge Desai has been 
widely welcomed by various role-players 
in the legal field, including the National 
Association of Democratic Lawyers and 
the Law Society of South Africa.

Judge Desai, who effectively retired 
on the last day of the last court term of 
2020, took up his new position from 16 
December 2020. The seven years he is 
expected to devote to this task will add to 
the distinguished service in law of some 
43 years he has already completed – first 
as an attorney, then as an advocate and 
finally as a judge for about two and a half 
decades. 
Like all those who have had the pleasure 
of dealing with him over the years, we 
wish Judge Desai the very best with his 
new justice project.

Acting appointments at the Western 
Cape Division for the first term of 2021
by Patrick MacKenzie

Nine acting judges have joined the ranks 
of the Western Cape Bench for the first 
term of 2021. Those appointed have been 
drawn from the ranks of magistrates, 
attorneys and advocates. Although several 
of the appointees have prior experience 
acting in the Western Cape division, three 
will be in the hotseat for their first time.

Members of the Cape Bar will 
immediately recognise advocates Almero 
De Villiers, Bryan Hack and Nobahle 
Mangcu-Lockwood as members of the 
Cape Bar, and from their prior acting stints.

Attorneys Matthew Francis, from 
Pietermaritzburg, and Selwyn Hockey, 
from Cape Town, have also previously 
acted in the Western Cape division. 

Magistrate James Lekhuleni, who is the 
President of the Western Cape Regional 
Court, returns to the Bench for his second 
acting appointment. 

On the bench for the first time are 
magistrates Constance Nziweni, Mas-Udah 
Pangarker and Nolundi Nyati. Magistrate 
Nyati serves as district court magistrate in 
Cape Town Magistrate’s Court. Magistrate 
Nziweni is a familiar face to those that 
have appeared in the Parow and Bellville 
Regional Courts. Likewise, Magistrate 
Pangarker is familiar to those that have 
appeared in the Bellville and Cape Town 
Civil Regional Courts.

We wish them all the best during their 
appointments.

Cape Bar pupillage matters
by Qhawe Maxongo

In 2020, there were 30 pupils at the Cape 
Bar (out of about 100 candidates that 
had applied). Of those 30, 29 passed the 
Bar examinations. One pupil failed one 
or more of the papers, but has applied 
successfully to redo their pupillage at the 
Cape Bar in 2021. Of the 29 that passed 28 
have been admitted as advocates; 18 have 
become members of the Cape Bar.

The remaining 10 who have been 
admitted as advocates are due to become 
members of the Cape Bar either at the 
end of this month, or, for the very latest, 
at the end of March 2021. Their delay 
in applying for membership was due to 
difficulties related to documents that were 
required to be attached to their Cape Bar 
membership applications.

In 2021, there are 20 pupils (out of 
about 60 candidates that applied). The 
LPC has accredited 12 Bars, including 
the Cape Bar, to offer the PVT structured 
programme for 2021.

D
iscott
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REMEMBERING WILLIE
by Jeremy Gauntlett SC QC

W.G. Burger SC died on 25 Janu-
ary, at the age of 87 after a 

short illness. This was as he had always 
lived: privately. He left no immediate 
family, besides a brother, had no circle of 
friends, and wanted no commemoration 
of any kind. But he is remembered for 
several things. 

He is the last member of the Cape 
Bar to have started practice in Parliament 
Chambers, where he shared a room with 
Harry Lawrence KC, the last member 
to have been a Minister of Justice, this 
in Smuts’ final cabinet. (While the room 
was modest, it was not as modest as that 
of Jack Bleiman in Temple Chambers. 
Bleiman had taken over a dentist’s room, 
with a washbasin in the corner. Bleiman 
said this was so that he could be sure to 
go to court ‘with clean hands’).

He was known, also in judges’ 
chambers, always and only, as ‘Willie’. 
For some, this pronounced with a ‘w’ and 
not a ‘v’. (He said he had no objection at 
all – until an innocent Margaret Thatcher, 
much dependent on her loyal colleague 
William Whitelaw, convulsed a gathering 
by confiding that in her view every Prime 
Minister needed a Willie.) 

After a slow start at the Bar (Cape 
practice of the late 50’s was a tundra for 
baby juniors, boredom and brieflessness 
eased only by card-playing, pranks 
and tea) his gifts received their proper 
recognition. The law reports testify to him 
becoming a junior of choice (even though 
overt choice by seniors was not allowed, 
attorneys could take a hint). He worked 
with leaders like Duncan KC, De Villiers 
QC, Snitcher QC, Van Zijl Steyn SC (who 
emigrated and in due course became Lord 
Steyn), Vivier SC, EM Grosskopf SC and 
Friedman SC (all of whom became AD 
judges, and in Friedman’s case, also JP). 

He was a lawyer’s lawyer: scholarly, 
acute, brief and clear in what he wrote 
and how he argued. Werner Vivier and he 
were an inseparable and formidable team. 
They shared a suite for many years on the 
11th Floor of Huguenot Chambers. Thanks 
to Leslie Weinkove’s cunning as Bar 
secretary in designing the new building, 
a room was left off the plans to make a 
lunch room on what just happened to 
be his own floor. There King and Burger 
exchanged cracks (King put it about 

that Willie celebrated Hitler’s birthday), 
Williamson, Berman and Selikowitz 
sparring too. Willie tried to protect 
Vivier, a strait-laced ouderling, from Leslie 
Weinkove’s side-splitting mimicry of a 
mythical, sexually active old couple, Abie 
and Rubey. ‘Reelly’, Vivier would splutter, 
when Willie had failed to head off at the 
lunch table an overly detailed Lithuanian 
version of the Kama Sutra, ‘No, reelly, 
Leslie, that’s too much’.

A diffident Willie took silk in 1977. 
This was at his mentor’s urging, because 
he (Vivier) was being appointed, and 
Willie was a natural successor. Willie 
was more fortunate in that regard than 
Corbett, who had been urged by Graeme 
Duncan, his mentor, to take silk because 
he, Duncan, was retiring. Corbett duly 
did – and then to his chagrin, Duncan 
changed his mind and remained in 
practice for two more long years.

Water, municipal law, contract, delict 
and judicial review were all Willie’s forté. 
But he was an adept generalist. He could 
be that, because firstly he had a surgical 
eye for facts that mattered. The same 
applied to the most crabbed statute or 
contract: he read them like music scores. 
Secondly, his proficiency in common law 
raised him head and shoulders over most 
of his colleagues. But here too he had 
an ability not to let himself or the court 
itself become bogged down – by a crafty 
opponent or judicial obtuseness – in 
distracting reams of authority. 

Once he was tackled in oral argument 
in the AD by the much-feared CP Joubert, 

presiding. Joubert liked to fell unwary 
counsel with one or other venerable 
vellum work he would produce from 
under his robes in court. (These texts 
Joubert winkled out of the AD’s library 
of the old authorities, showing it the day 
before argument to colleagues – those 
with whom he was on speaking terms – 
chortling about how he would spring it 
on counsel the next day).

When Joubert did this to Willie, Willie, 
irritated, stood up to him. He could do 
so, because he thought his argument was 
sound in its fundamentals, and he also 
knew that the text in question (from some 
waterlogged edge of the Netherlands) 
carried no weight. Joubert asked Willie 
if he had not considered the exotica in 
question. ‘Nee, u Edele’ answered Willie. 
He added, levelly: ‘En ek stel ook nie belang 
nie’. He said why. Joubert was unhorsed. 
He was left (his colleagues enjoying his 
comeuppance) to hiss, malevolently: ‘Dis 
baie jammer, mnr Burger. Ôk vir u kliënt.’ 
In fact, Joubert’s bluff had been called. 
When the judgment came out, there was 
no reference at all to the provincial post-
glossator – and Willie had won. 

Willie was always self-effacing and 
shy. He had no large court presence. But 
when he rose to speak, in his deliberate, 
rather reedy voice, with a bry more 
Overberg than Swartland, he was a 
feared opponent (Roger Whiting called 
him Sir William Citizen, KC). Judges 
too were careful with him, because he 
could in a flash show up the flaws in 
disorderly thinking. So often his dry wit 
silenced them too. Once, arguing before 
Beyers JP et Tebbutt AJ, Beyers scoffed at 
a proposition by Willie: ‘What do you take 
us for, Mr Burger? A pair of baboons?’. Willie 
gave them a long, appraising look. ‘My 
lords, for the purposes of my argument it is not 
necessary to go quite that far.’

In similar circumstances, an impatient 
Martin Theron said: ‘Well, Mr Burger, you 
can argue that until you’re blue in the face’. 
‘My lord’, came the instant response, ‘I’m 
quite prepared to argue that particular point 
in any colour scheme of Your Lordship’s 
choosing.’

At times he could be effectively 
sarcastic. Desai J tackled him about a 
Transnet consultative process for the 
development of the Waterfront. ‘Looking at 
the list, Mr Burger, all I see are white names’. 
Willie gave him a long look: ‘Unfortunately 
I lack your Lordship’s gift to look at a list of 
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names and to know everyone’s race’. 
For him clients were a necessary evil. 

One asked him at lunchtime how it was 
going. Willie thought for a moment: ‘So 
far, so-so’.

Willie is also to be remembered as the 
person Wilfrid (Tiger) Cooper SC chose 
for the daunting task of being his junior in 
defending Dimitri Tsafendas, assassin of 
Dr HF Verwoerd. Tsafendas was charged 
on 6 October 1966. Beyers JP rang Cooper 
on 26 September to take the brief. He said 
to Cooper (who kept voluminous personal 
records) that the only possible defence 
was insanity: ‘If not, then “I will not hesitate 
to hang him. He will swing”’. 

Beyers however was hostile when 
expert evidence was led. He poured 
scorn and badgered the main witness. 
The State piled in. By lunch on the first 
day the only defence seemed doomed, 
and Beyers’ words rang in the defence 
team’s ears. Cooper and Burger girded 
their loins, and went with the Attorney-
General after just the first morning to see 
Beyers in chambers. They expressed their 
concern that bias was being indicated. 

Tension rose. The young Burger turned to 
Cooper, and (in the delicate paraphrase of 
Toon van den Heever in Marruchi v Harris 
1943 OPD 15 at 19) audibly proposed 
they go forthwith, ‘the verb of motion being 
substituted by a verb signifying the sexual 
act’. They did so. It was good advice to the 
senior. Beyers behaved himself thereafter. 

Tsafendas was certified and 
committed. His trial had been set down 
just 10 days before it was heard. It was 
over in four days. Cooper and Burger had 
appeared, in the best traditions of the Bar, 
as Beyers pointed out in the judgment, pro 
deo. (Willie’s fee was R15 per day, thus R60 
for the entire trial, including two weeks’ 
desperate preparation from the day of the 
judge’s call.) 

Willie was not sad to leave the Bar 
four years ago. The world he had known 
was gone, and with it the big beasts of 
Bar and Bench who had inhabited it. At 
a short farewell function on his floor – he 
attended it reluctantly – he said so. For 
him, he said, Roman law was what he 
had regarded (with fine wine, Haydn 
and Bach, pursuing all three with his 

brother on a trip down the Rhine, or on 
decorous evenings with the redoubtable 
Mrs Smallie, an Edwardian registrar who 
did not hesitate to rebuke her own judge 
in court). It was a pillar whose structural 
importance would only be seen when 
it was completely gone. He mourned 
the demise of rigorous principle and the 
return of the chancellor’s foot (in the 
mutant form of the ‘interests of justice’). 
There was, he said, just too much spin on 
the wicket.

Had he lived a few weeks more he 
would doubtless have given a terse 
answer to the curial hullabaloo about 
the witness who would not go to a 
floundering inquiry. It is the second of 
the Twelve Tables: ‘Si in ius vocat, ito. Ni 
it, antestamino. Igitur em capito’. Why say 
more, and say it worse?

Willie’s library, mind and ineffably 
sweet nature were each open to all his 
colleagues.

11 January 1966 to 20 January 2021
by Hanri Loots SC

The second wave of Covid has abated, 
but not without claiming more of our 
own. Our colleagues, and our friends. 
So it is with Donald Ackerman, who 
passed away on 20 January 2021 from 
complications associated with Covid-19.

Following Donald’s passing, the so-
cial media platforms many of us use as 
part of navigating our lives, also through 
this pandemic, contained not only the 
daily statistics, opinions, and prognostica-
tions relating to Covid, but also messages 
about Donald. Messages which allow one 
to see the measure of a person when he 
or she is no longer there to be offended 
by what is said or, more importantly, by 
what is not said.

Donald had nothing to fear, not that 
I think he would have given it much 
thought. The messages that were posted 
following his passing were not of the 
“sadly missed” and “deeply mourned” 
variety; they were real stories, showing 
someone who had touched those around 

him with his passion, with his integrity, 
with his humour.

In law he meticulously researched 
all aspects of any matter in which he 
was involved. So it was with the first 
case we worked on together, a case 
relating to fibromyalgia. Donald could 
authoritatively tell me about the latest 
developments in fibromyalgia and its 
treatment, simply because he had been 
corresponding with the leading lights in 
the field, in Canada, in the United States, 
and I think even in Israel.

While one does not necessarily wish 
to compare winemaking to cases about 
fibromyalgia, the comparison does 
illustrate a point. Donald approached 
winemaking like he approached law, the 
result necessarily being that he made 
excellent wine. So good, in fact, that his 
2018 Pinot Noir was voted the best Pinot 
Noir in the Country in the 2020 Prescient 
Awards. This he did under the Flying 
Cloud label. Donald’s Flying Cloud was 

named after a famous clipper ship, not 
only because it held the New York to San 
Francisco record for 130 years, but also 
because it set the record in hands of a 
husband and wife team, in 1854.

In Donald’s case this team consisted 
of him and Urice Deetlefs, also an 
advocate. Donald and Urice practised 
together in Cape Town, and then in 
George; for the lifestyle, and for their 
daughter Gabriella. They went from 
strength to strength until the virus 
claimed him as another victim.

He will indeed be sadly missed. But 
really, not just as a tagline.

COVID-19 CLAIMS DONALD ACKERMAN
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TRIBUTE TO TRACEY 
PHAROAH
by Renee Graham and Jenna Cook

The unexpected passing of Tracey 
Pharoah was a shock to us all. My heart 
was deeply saddened to know that we 
would no longer see her walking up 
Keerom Street. Although Tracey was not 
known to me intimately, I had numerous 
conversations with her and she was 
my opponent in a matter. During the 
brief encounters that we shared, I learnt 
that Tracey loved her daughters, had a 
passion for law; and would never pass 
up an opportunity to watch tennis. 

It takes a minute to find a special 
person

An hour to appreciate them
And a day to love them
But it takes an entire lifetime to forget 

them.
 – Kahlil Gibran

— RG

Tracey commenced her LLB at the 
University of Cape Town in 2014. She 
embarked on this degree as a mature 
student and returned to study after hav-
ing completed her MSc Med (Bio-ethics 
and Health Law) at the University of 
Witwatersrand.

Tracey took on Kramer for all its 

worth. She sat two rows from the front 
in lectures and was never afraid to ask 
questions, despite a packed lecture 
theatre of 300 students.

Perhaps she did not know this, but 
to other mature LLB students in our 
year (like myself), she was a beacon of 
hope, shining bright from the second 
row and showing us that we could 
endure. I do not think that Tracey ever 
missed a day of varsity and her work 
ethic continued at the Bar.

Tracey held chambers out of 50 
Keerom Street Chambers and had 
motion court and civil practice.

Tracey was never too intimidated 
to accept challenging briefs and loved 
research. She believed that because 
she could read, she could take on any 
matter.

She loved a good biryani and often 
went to the Thursday market to get 
her fill. She also enjoyed walks on the 
promenade and catching the last of the 
sun, on Clifton, after a day at chambers.

Tracey is remembered by her 
two daughters, Daisy and Alice, and 
husband Paul.

Tracey, you shall be sorely missed.

— JC

KOSIE OLIVIER SC 
REMEMBERED
by Trevor Emslie SC

This is but a short tribute to Kosie Olivier 
SC, who passed away at about 11am on 
Saturday morning, 7 November 2020, an 
arbitrary and much-lamented victim of the 
Covid virus, apparently contracted at an 
October wedding celebration. How cruel 
and sad is that?

Kosie, as he was known to all, recently 
vacated his ‘room with a view’ on the 15th 
floor of Huguenot Chambers, having been 
exempted from keeping chambers. He told 
me that he intended to continue his prac-
tice from home.

To give you an idea of how widespread 
the affection for Kosie was, I heard from 
my wife’s cousin, a doctor practising in 
Bermuda, that all was not well with Kosie, 
and that his family had been summoned to 
the hospital the night before he died. The 
affection for Kosie knew no boundaries.

Kosie was a much-loved member of 
the 15th Floor, well-known for his wry and 
mischievous humour (which on occasion 
went a bit far, but never failed to raise a 
smile), but to me he was much more than 
that. He was a true friend, not in the sense 
of living in one another’s pockets (as it 
were), but in the sense that he was de-
pendable and could always be counted on 
when it mattered.

Kosie’s daughter, Engela, now an attor-
ney, spent time a few years ago reading in 
chambers with her dad, and to Engela and 
her brothers, Johan and Pieter, we extend 
our sincere condolences on the loss of a 
father of whom they can be very proud.

Dr Charles Swart’s message from Ber-
muda says it all: ‘Such a waste of a brilliant 
life!’
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VAUGHN VICTOR FRANSCH 
PASSES ON
19 February 1964 – 31 December 2020
by Claire Cawood

The Cape Bar is deeply saddened 
by the untimely passing of Vaughn 
Fransch, who succumbed to the 
Covid-19 virus on 31 December 2020. 

Vaughn commenced practice 
at the Cape Bar in the end of 2012 
and remained a member up until 
his passing. We all recall with great 
fondness how Vaughn and his band 
would entertain us at many of the Cape 
Bar dinners with the beautiful sounds 
of blues and jazz.

Vaughn grew up in Bulawayo in 
former Rhodesia and from a young age 
showed great promise in music. He 
became the youngest member of the 
Bulawayo Philharmonic Orchestra and 
the National Symphony Orchestra.

Upon completing schooling, 
Vaughn enrolled at the Godfrey 
Huggins Medical School at the 
University of Zimbabwe. He graduated 
with an honours degree in pharmacy, 
specialising in clinical pharmacy in 
1986. 

Vaughn’s pharmaceutical and 
musical career provided him with 
an opportunity to travel extensively. 
He had various interests and was 
a dynamic individual, which is 
evidenced by the fact that he obtained 
his private pilot’s licence, a diploma in 
homeopathic medicine and a brown 
belt in karate. At the young age of 
thirty-five, Vaughn retired, involving 
himself in property investment in Cape 
Town.

Thereafter Vaughn attained a 
BMus degree at UCT in classical 
and jazz music summa cum laude, he 
completed the MMus cum laude and 
took a licentiate from the Royal College 
of Music in London and a licentiate 
from Trinity College in London (with 
distinction). 

Vaughn also became actively 
involved in teaching and examining 
jazz at UCT. He attained great heights 
internationally and within South Africa 
where his performing career took 
him to the North Sea Jazz Festival, to 
the International Association of Jazz 
Educators Symposium in California 
and to concerts in New York, Russia, 
Egypt and England, to name but a few. 

In South Africa, Vaughn came to be 
reckoned a leading session trumpeter, 
sharing a stage with Sting, Brian May 
of Queen, the Eurythmics, Deodata, 
Jonathan Butler and Abdullah Ibrahim. 

Vaughn later became a father and 
took to fatherhood naturally. He came 
to the realisation that his professional 
musical career would at some point 
have to end. Accordingly, he decided 
to study law and completed his LLB 
degree at UCT. After graduating, he 
was accepted to do pupillage at the 
Cape Bar. Whilst at the Bar Vaughn 
pursued the areas of medico-forensics 
and specialised in medical, criminal 
family law.

Vaughn will be remembered for 
his kindness, his generous spirit, the 

sparkle in his eye and for always 
having a smile on his face. He was both 
liked and respected by his colleagues 
and somebody whom they could 
always depend on. Vaughn would in 
all probability consider his greatest 
achievement to be a father to his 
children and anyone who knew him 
would be aware of how he would 
always delight in telling stories about 
them. As a member of our floor for 
many years, we came to know his flair 
as he would march into chambers often 
declaring that something had to be 
cleaned or renovated and consequently, 
lifting the standard of our chambers. 

During his time at the Cape Bar, 
Vaughn took on the local coffee spot, 
Costello’s on Keerom Street, by adding 
a touch of jazz. He decided to open 
the bistro on Monday and Thursday 
nights as a place to play alongside and 
listen to top local and international Jazz 
artists.

Vaughn has been described as an 
advocate by day and a trumpet player 
by night and has certainly made his 
mark as a member of the Cape Bar. 
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by Joel Krige, Cape Bar

Suffering from cabin fever at the end of 
the hard lockdown, I pulled out my 

first generation carbon-fibre tennis racket 
last seen 30 years ago and invited an old 
mate for a game. He promptly thumped 
me 6-0, 6-1, 6-0. The fault must be with the 
racket (of course); I had it restrung with 
soft strings that enhance control and in-
vited my mate for a return game. This time 
my performance was less shabby: I was 
leading 5-1 when we were rained out, my 
mate complaining of a sore elbow.

Nostalgia set in as cabin fever eased. My 
mind turned to the old tennis photographs 
that were displayed in the Bar Library, in 
the old Common Room on the 13th Floor 
of Huguenot Chambers in the time of 
afternoon teas. Colleagues congregated at 
4 o’ clock as the sun streamed in after a day 
in court, young and old rubbing shoulders. 
Upon making enquiries, I found the 
pictures packed in a box in the basement of 
Huguenot Chambers. 

There are two photographs of tennis 
matches – Father’s Tennis Party, February 
1927 and Bar-Navy, 1933. The occasion of 
Father’s Tennis Party was to commemorate 
“Father” Close QC (I’ve written about him 

previously) standing fifth from the left, 
holding a walking stick. The late judge Pat 
Tebbutt explained that the name “father” 
harked back to an earlier career when Close 
was a Catholic priest. The photograph 
shows him celebrating a tennis party with 
his more recent happy flock at the Bar. 

It is on the tennis match of 1933 that 
I concentrate here as it talks to the good 
values of the Bar, an institution greater 
than its members. The photograph 
reminds us of those who stood up for 
human decency against the might of the 
apartheid regime and its multifaceted 
denigrations of humanity. Standing 
second from the right in the back row 
is Graham Duncan KC wearing a broad 
smile and his Bishop’s Old Boys jacket, 
a dainty handkerchief tucked into his 
pocket. In the photograph of Father’s 
Tennis Party, Graham Duncan is sitting 
on the ground fourth from the left, 
immediately in front of Father Close. 

Graham Duncan is celebrated here 
for several reasons. He left an indelible 
mark on the Bar and was respected for 
standing up to power unbendingly. He 
served with the Gurkha Rifles in Palestine, 

and practised at the Cape Bar from 1922. 
He was editor of Juta’s South African 
Law Reports for over 30 years from their 
inception in 1947 to his death on 15 May 
1979. He is remembered for leading the 
team comprised of Harry Snitcher QC 
and DB Molteno in Harris v The Minister of 
Interior & Another 1952(2) SA 428 (A), which 
set aside the Separate Representation 
of Voters Act, 1951, that removed non-
European voters from the voters’ roll. He 
argued that this Act was in conflict with 
the Statute of Westminster, pointing out 
key clauses from this Statute that were 
entrenched in the South Africa Act, 1910.

There were also matters of petty 
apartheid. It is well known that former 
Judge President Beyers was opposed to 
petty apartheid and refused to allow it 
to be implemented in the Cape Supreme 
Court. He ordered the removal of wooden 
divisions, separating the public galleries 
into white and black areas. When he 
retired, petty apartheid was enforced. 

At the Bar at the time was Bennie 
Kies, a committed member of the Unity 
Movement who believed in non-racialism. 
Banned from being a teacher, his chosen 

ANYONE FOR TENNIS?
SPORT AND THE RULE OF LAW AT THE CAPE BAR
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profession, he turned to law, obtained 
a LLB and joined the Bar. He built a 
successful practice and is well-remembered 
for appearing at the inquest of Iman 
Haroun who was tortured to death. When 
word got out that Bennie Kies, because 
of his race, was no longer welcome in the 
members robing room of the Supreme 
Court, his colleagues took umbrage. 

Graham was chairman of the Cape 
Bar at the time. In a spirit of solidarity 
he reputedly declared “All for one and one 
for all; if Bennie does not go to the robing 
room to robe, then none of us will.” And so 
the convention that counsel robe in the 
robing rooms of all the High Courts is not 
observed in Cape Town. Only one old 
member insisted on robing in the robing 
room which soon became a domain of dust 
and cobwebs. To this day, we walk from 
chambers down the court precinct with 
our robes billowing in the south-easter. 

Bennie Kies died on 19 December 1979 
in the circuit court in Hermanus where 
he was appearing for the defence in a 
terrorism trial. Judge Siraj Desai tells me 
that as a young attorney he had instructed 
Bennie to be counsel in the trial. On his 
feet, delivering closing argument, Bennie 
had a heart attack and collapsed; he died 
as he had lived, fighting the good fight and 
completely coherent to the end.

My pupil master told me a story about 
Graham that is worth retelling. A young 
counsel was having a hard time in court 
under a grumpy judge. At lunchtime 
counsel went to Graham, chairman of 
the Bar, to complain that he was being 
poorly treated in court. Graham put on 
his silk’s gown and walked slowly down 
to court with the young counsel. When 
the case was called after lunch, he stood 
up, bowed to the court and sat down 
next his junior for the afternoon. As the 
story goes, the judge’s eyes dilated in 
surprise when he saw Graham in court. 
The young counsel had a smooth run 
without any interruption. The story serves 
as a reminder to senior counsel that when 
young counsel face difficulties, the Graham 
Duncan rule of practice should kick in.

In the 1933 photograph are the 
brothers Ogilvie Thompson and Newton 
Thompson. Standing in the centre is the 
tall Newton Ogilvie Thompson. He was 
appointed a puisne judge in 1949 and 
became Chief Justice in 1971 (until 1974). 
His height and arm length must have 
made him a formidable tennis player. 

His brother, Cyril Newton Thompson, 
appointed as a puisne judge (1947–1958) 
is seated in front of Graham. He appears 
fourth from the left standing, next to Close, 
at Father’s tennis party. He looks dashing 
in his cravat and white jacket, round 
glasses and two tennis rackets, presumably 
one strung for speed, the other for control, 
holding a cigarette in his right hand. His 
wife was Joyce Newton Thompson, Mayor 
of the City of Cape Town from 1959 to 
1961. 

His son, Ossie Newton Thompson, 
flying in the South African Air Force 
in Italy, during the second World War, 
was awarded the DFC. After the war, he 
returned to Oxford University, played 
seven first class cricket matches for Oxford 
and was capped for England at rugby, 
playing two test matches, against Wales 
and France. He came back to South Africa, 
played cricket for Western province in 1948 
and served as the United Party MP for 
Pinelands, until he was killed in a plane 
crash in Namibia in 1974. In the ensuing 
by-election, Alex Boraine was elected the 
MP for Pinelands.

Finally, in Father’s tennis party, second 
from the right, in the back row standing, is 
Sport Pienaar, who featured in many of the 
Bar/Navy cricket photographs from 1924, 
as a wicket keeper, to a cricket match in 
January 1939, on the cusp of war. He is best 
known for having the rugby shield of the 
country districts competition named after 

him, called the Sport Pienaar Shield.
More recently, in my generation, 

several of us as young members of the 
Bar, were involved in death penalty cases 
in circuit courts in the Eastern Cape. Our 
instructing attorney, Bulelani Ngcuka, had 
perfected his tennis skills in prison where 
he had been sent for five years for refusing 
to testify against a colleague in a terrorism 
trial; Anwar Albertus had access to a family 
tennis court, and all I had was a sense of 
the bounce of the ball, having mucked 
about with friends at school. Staying at 
the Mpekweni Sun near Port Alfred, we 
took along our tennis rackets, mine a new 
generation carbon fibre. 

We worked to a rigorous regime: up at 
6am for a run down the coastal highway, 
shower, breakfast, in court from 9am till 
4pm, and by 5pm were on the tennis court. 
Inevitably, every line call was disputed as 
we sweated out the day’s stress. Reaching 
a more stable equilibrium, we rotated our 
team of two counsel and an attorney, with 
one sitting as umpire. This arrangement 
reduced, but didn’t eliminate, disputes 
about line calls. A little competition was all 
in the game. 

Tennis filled us with endorphins, 
enabling us to relax under pressure and 
work late into the night, the principle of 
mens sana in corpore sano. A
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STALWART OF THE 
EASTERN CAPE BAR, 
NTSIKELELO SANDI, 
PASSES AWAY
by Izak Smuts SC and Thomas Miller

As has been the case with the rest 
of our society, the Grahamstown 

contingent of the Eastern Cape Society 
of Advocates has been hard hit by the 
Covid-19 pandemic.

While fortunes may be rebuilt, and 
health may hopefully be restored, the 
tragic loss of life that has occurred 
will leave a permanent scar on South 
African society. The Eastern Cape 
Society of Advocates is no different in 
this regard.

In July 2020, Ntsikelelo (Ntsiki) 
Sandi, a stalwart of our Bar, was 
unexpectedly and suddenly taken 
from us after having appeared to have 
been on the road to recovery from the 
effects of the virus.

Ntsiki was a son of Grahamstown, 
having been born here in 1959. After 
finishing school, he initially attended 

the University of Fort Hare 
where he was hounded 
off of campus by Ciskei 
security forces.

In 1983, he enrolled at 
Rhodes University to read 
Journalism and Law. In 
the mid-1980’s, his anti-
apartheid activism led 
to his being detained for 
several months.

In spite of those 
setbacks and difficulties 
that his activism brought 
about, Ntsiki graduated 
from Rhodes with the BA 
LLB degree. He received 
the Helen Suzman 
Leadership Award.

He then read for 
an LLM degree in 
International Law 

at the University of Essex in the 
United Kingdom. Upon his return, 
Ntsiki served as a member of the 
Amnesty Committee of the Truth and 
Reconciliation Commission, from its 
establishment, in 1995, until 2001.

Thereupon, in 2001, he completed 
pupillage at the Grahamstown Bar 
and, until his passing, remained a 
valued member of our Society.

Ntsiki will be greatly missed 
by all our members. He was a 
complete gentleman and contributed 
enormously not only to the Bar (he 
served on the Bar Council), but also 
to the broader public through his 
thought-provoking analytical columns 
published in the Daily Dispatch and 
his activism in the community.

Our condolences and best wishes 
go to the Sandi family and to all those 
who were fortunate enough to have 
had Ntsiki in their lives. 

(With credit to John Knott, Adrienne Carlisle 
and the Daily Dispatch newspaper.)

Two new members join
At the beginning of 2020, Grahamstown 
welcomed two new members, Aviwe Teko 
and Chuma Novukela, who successfully 
completed pupillage in 2019.
We also welcomed two new pupils in 
2020. Akhona Sidlai and Chris Mzamo 
completed the Bar exams in challenging 
circumstances and are expected to 
commence practice in March 2021. 
We wish all these new members every 
success at the Bar.

Gavin Dugmore SC displays 
his staying power 
We are delighted to welcome Gavin 
Dugmore SC back after an extended fight 
with Covid-19 in a Cape Town hospital. 
Gavin, who is known for his staying 
power in court, has shown that same 
quality in his battle with the virus. His 
tenacity and willpower is an example to 
us all. A

Grahamstown Bar
Contributed by Izak Smuts SC and Thomas Miller
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KIMBERLEY CALLING
by Albert Eillert

Given the small size of the Northern 
Cape Bar, currently consisting of a 

total of 15 members, the coffee-time chat-
ter in this first term of the year has be-
come slightly subdued due to the absence 
of a number of our colleagues who are 
currently acting as judges at the Northern 
Cape High Court. Lawrence Lever SC was 
the first to answer the call, followed by 
Albert Eillert and Alme Stanton.

Kimberley Bar

In January 2021, Nomonde Ngwenya 
became the youngest member of our Bar. 
Nomonde graduated from the University 
of the Free State in 2018 and was admitted 
as a pupil at the Bar in 2019. After unfor-
tunately not achieving success the first 
time around, Nomonde was given another 
opportunity last year and in the face of the 
well-known difficulties of 2020 succeeded 
in passing the Bar Examination in 2020. 

THE POLOKWANE 
BAR IS DEVELOPING
by Maria Marupeng Malatji

The Polokwane Society of Advocates 
(Polokwane Bar) was established 

during 2015 with chambers at 39 Voor-
trekker Street, opposite the High Court 
building in Polokwane. The founders of 
the Polokwane Bar were mainly from 
Johannes burg and Pretoria Bars. The 
incumbent Chairperson, William Mokhare 
SC, is also the founding chair and has led 
the Bar’s development and growth from 
the start.

Members of the Polokwane Bar do 
not merely concentrate on running 
their practices but are also interested 
in developing Limpopo communities, 
and when the new Limpopo Division 
of the High Court, Polokwane became 
operational in 2015, the Polokwane Bar 
established the Pupillage Programme in 
2016. This training program has been of 
enormous benefit to Limpopo Province. 

The first Pupillage Programme Training 
intake at Polokwane Bar was during 2016 
and since then, the Bar has not looked 
back. From its inception until the present 
day, members of Polokwane Bar have 
been committed to assisting pupils in the 
pupillage programme. These members 
drive to and from Polokwane from other 
centres (mostly Gauteng) just to give classes 
and this is a great sacrifice on their part.

The Judge President of the Limpopo 
Division, Justice Makgoba, together with 
his team of judges and court staff, have 
also played – and continue to play – a 
major role in the pupillage programme. 

In 2018 Judge President Makgoba made 
the High Court Building accessible for 
pupillage training. Currently, the Bar uses 
both the space at the High Court building 
and its own Training Centre at 5 Dimitri 
Crescent in Bendor, Polokwane. 

The pupillage programme commenced 
with 17 pupils during 2016 and produced a 
47% pass rate. In 2017 there were 26 pupils 
with a pass rate of 57%, the 2018 class had 
43 pupils with a pass rate of 95%, the 2019 
class had 44 pupils with a pass rate of 86% 
and in 2020 the class had 43 pupils with a 
pass rate of 79%. 

Due to Covid-19, 2020 has been the 
most difficult year to date. However, 
despite the restrictions, arrangements were 
made for classes to be conducted on Zoom 
and, against all odds, the Polokwane Bar 
produced a high pass rate. The best years 
for the Polokwane Bar so far are: 2018 (95% 
pass rate), 2019 (86% pass rate) and 2020 
(79% pass rate). 

Between 2016 and 2020, the training 
program has added 139 members to the 
profession. The Polokwane Bar currently 

has 229 members. The ever-increasing 
number meant that the chambers at 
Voortrekker Street became too small for the 
Polokwane Bar.

Larger premises were soon found at 
Platinum Office Park, 5 Dimitri Crescent, 
Bendor, Polokwane and the Bar Council 
offices moved there in July 2020. 

Interestingly enough, some of the 
members proposed the introduction of the 
group system, and this was approved by 
the Bar Council. 

The first group to be approved was 
the Platinum Group; their group leader is 
Stevens Mathabathe and their chambers 
are at Platinum Office Park. 

The second group to be approved by 
the Bar Council, the High Court Group, is 
also housed at the same premises as the 
Bar Council at 5 Dimitri Crescent, Bendor, 
Polokwane, and their group leader is Gift 
Shakoane SC. 

The third group is the Thabure Group 
of Advocates. This group has chambers at 
10 Biccard Street, Biccard Highest Building, 
Unit 2, Polokwane and their group leader 
is Euphodia Tsatsi SC. 

The fourth group is named G20, and 
is housed at 17A & 17B Schoeman Street, 
Polokwane. Their Group Leader is Malose 
Monene.  A

Polokwane Bar

There is a bitter-sweet ending, though. A 
job opportunity arose that Nomonde could 
not refuse and our Bar will be minus Ms 
Ngwenya from 26 February 2021. We wish 
her all the best in her new endeavour!

No new pupils were taken in this year, 
due to the uncertainties associated with the 
Covid-19 pandemic and accreditation of 
the General Council of the Bar by the Legal 
Practice Council.  A
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Bisho Bar
Contributed by Mzwandile Ntsaluba SC and Vuyo Sangoni, compiled by Nathi Dwayi

The Bisho Bar says farewell to a leading 
light, Digby Sqhelo Koyana, who passed 
away recently.

Having obtained the degree BA 
(Law) from Rhodes University, one of 
his majors being Latin, in 1959, he took 
up articles under his uncle Dr Wycliffe 
Tsotsi, a seasoned lawyer. Here his 
aptitude for the law took grip and made 
steady progress in his chosen career.

Having spent some time in Lady 
Frere, Digby moved to Willowvale, 
before moving to Elliotdale and 
Mqanduli. At Elliotdale his practice at 
the side bar boomed for 15 years, until 
1975.

In 1975, he entered the diplomatic 
service, in the same year attaining the 
LLB degree from the University of 
South Africa.

In 1976, on Dr KD Matanzima’s 
request, he joined Transkei politics and 

became Minister of Foreign Affairs and 
later Minister of Justice.

In 1983, he obtained an LLM degree 
at Fort Hare University. In 1989, he 
obtained the degree LLD from the 
University of South Africa. Yet, one 
doctorate did not suffice and, in 1995, 
he obtained an LLD from the University 
of Pretoria.

In 2001, he became a member of 
the Bisho Bar. While practicing as 
an advocate, he also lectured at the 
University of Transkei and was Dean 
of the Faculty of Law for several years. 
He authored several legal books, 
wrote many legal articles and had 
many international links with other 
scholars.

Before his passing in December 
2020, Digby had started the process of 
retiring from his varied life of word.

He is fondly remembered.

Mkhuseli Goodman Ndzondo was 
affectionally known to all as Mazembe, 
Kush!

Before commencing with his studies 
at Fort Hare University he was a clerk at 
Wilson Rowntree. In 1975, he obtained 
the degree BA (Law), whereafter he 
became a prosecutor at the Mdantsane 
Magistrates’ Court.

In 1983, he enrolled at Rhodes 
University to study towards the LLB 
degree.

He did his pupillage in 1999. In 
the same year, he was admitted as an 
advocate and joined the Bisho Bar. On 
several occasions, he served on the 
Bench as an acting judge of the Eastern 

Cape Division.
In 2016, he took silk and continued to 

be a senior advocate until his untimely 
departure in 2019.

He will be remembered as an easy-
going fellow, well-loved and highly 
respected by his colleagues. Embracing 
his age, he made it easy for people much 
younger than him to enjoy his seniority 
and open door.

This he did by spending a lot of time 
with junior colleagues sharing stories of 
his life and past moments from his long 
career which he predominantly spent in 
East London until he moved to join the 
Cape Bar. 

MKHUSELI GOODMAN NDZONDO REMEMBERED

THE BISHO BAR HONOURS THE MEMORY OF PROF DS KOYANA

 A
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Free State Bar
Contributed by Inga Macakati

BLOEMFONTEIN ABUZZ
The year ahead 

After a very challenging 2020, naviga-
ting through a pandemic, the Free 

State Society of Advocates welcomed 2021 
with great hope that we would return to 
some normalcy and would have weathered 
the difficulties we encountered last year.

While some of our members may still 
be discouraged and concerned about the 
year ahead, I offer to all of us the insightful 
words of the Chairperson of the Society, 
Snellenburg SC: “Life at the Bar is akin 
to no other. We practise in competition to 
one another, but an invisible bond that 
is hard to explain and put into words 
unites us. Because our Bar is relatively 
small, we have built friendships and 
camaraderie often only experienced in 
groups or smaller sections of other Bars”. 
(Communique, 31 May 2019).

We welcome new members
The Society is delighted to welcome 
Mokhele Mojaki, Thabile Ngubeni, 
Ninette Van der Sandt and Kopano 
Mohono as official members of the 
Free State Society of Advocates after 
successfully completing their pupillage in 
2020 – an uncertain and trying time. 

Tshepiso Kiri, who also successfully 
completed her pupillage in 2020, left the 
Bar at the end of January 2021. We wish 
her well in her future endeavours.

It was no small feat for our new 
members to see through their pupillage 
year by remote learning but they 
remained resilient, a quality which will 
place them in good stead as they embark 
on their careers as advocates. 

Ninette Van Der Sandt observes: “Not 
being able to go to court for an extended 
period of time, made it challenging. Attend-
ing court proceedings during your years of 
pupillage is an integral part of the learning 
experience … One of the greatest benefits 
brought about by Covid, was the fact that 
we were the first pupils who completed our 
advocacy training online. I believe that, in 
future, streaming of court cases will become 
the norm, instead of the exception.”

Celebrating the selfless and 
unwavering support the pupils had 
from their lecturers and Chairman of 
the Pupillage Committee, Seef Hefer 
SC, Mokhele Mojaki recounts: “2020 
pupillage, a year of fear and hopelessness, 
which was sustained by the leadership 
and love of lecturers and mentors.”

The Society also welcomes three other 
new members, Thembi Ntoane, Malebo 
Matome and Keke Motshabi, who joined 
from the Johannesburg Bar. 

left to right Ninette Van Der Sandt, Tshepiso 
Kiri, Mokhele Mojaki & Thabile Ngubeni

left to right Thabile Ngubeni, Ninette Van Der Sandt & Mokhele Mojaki

2021’s new crop of pupils
We are pleased to welcome the following 
pupils who have been accepted as pupils 
for 2021: Vuyo Morobane, France Dlamini, 
Phakama Nontseni, Zimbini Nyezi, 
Gerhard Steenkamp, Litsoanelo Tlelai and 
Minja Pieterse. 

The composition and spectrum of 
experience of our pupils is diverse and will 
richly contribute to our Society. Morobane 
had been in practice as an attorney for 
almost 19 years and is a familiar face in our 
Division, also during his stint as an Acting 
Judge of the High Court in 2019. Dlamini 
joins our Bar with vast prosecutorial 
experience from 14 years at the National 
Prosecuting Authority. Phakama joins us 
after working for six years at the office of 
the State Attorney, Bloemfontein. Nyezi 
served her articles of clerkship at one of 
the well-respected firms in Bloemfontein. 
Tlelai and Steenkamp both practised as 
attorneys in this Division. Pieterse recently 
completed her articles of clerkship and 
passed her attorney’s board exams.

Ave atque vale
We bid farewell to one of our colleagues 
Phakane (September) Mphuloane, who 
left the Bar at the end of January 2021. 
Mphuloane successfully completed his 
pupillage at the Society in 2017. His banter 
and calm demeanour will be missed at the 
Bar; we wish him success and prosperity.
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Free State

I write with a heavy heart to 
inform you that our good friend 
and erstwhile colleague, Hokkie 
Schreuder, passed away this 
afternoon at 13:00.

As I will not have the privilege to 
speak at his memorial service, I use 
this opportunity to pay homage to 
Hokkie.

After Hokkie left the Bar, he 
eventually returned to his roots and 
spend the last chapter of his life in 
Garies. Hokkie remained a loyal 
friend of the Free State Bar.

For the benefit of the members 
who did not have the privilege to 
know Hokkie, he was truly one of a 
kind.

Hokkie was a formidable counsel 
in his own right. He was a master at 
drafting pleadings and was always 
willing to assist colleagues. He 
acted as Judge in our Division with 

HANS DE BRUIN SC PASSES 
AWAY

The Society mourns the passing of one 
of its long-standing and well-respected 
former members, De Bruin SC, who 
passed away on 26 February 2021. Hans 
is survived by his wife and children.

Hans enjoyed a long and memorable 
career, which included various terms 
as Chairperson of the Society and 
numerous appointments as an Acting 
Judge in the Free State. Hans resigned 
from the Free State Society of Advocates 
in 2015, but had remained an integral 
part of the Bar community.

The legal fraternity has indeed 
suffered a great loss of one who had a 
commendable wealth of legal knowledge 
having practiced as a silk for almost 40 
years. Hans has left an unforgettable 
impression to those he taught, mentored 
and appeared as an opponent against 
in the courtroom. His teachings remain 
with us and he will be solely missed.  A

distinction when called upon. He had 
a gentle and kind soul.

Hokkie will perhaps be best 
remembered by many for his great 
sense of humour and his unique 
ability to tell stories and jokes. He 
appeared as guest storyteller on the 
SABC’s hit Afrikaans television show 
Maak ’n las.

Hokkie was also a famed 
Honkietonk or Tonkie player, a 
game he enjoyed very much. It is an 
adapted version of contract bridge, a 
trick card game, that was played daily 
during lunch hour in the common 
room by members for literally 
decades (and was still played by some 
members from time to time before 
Covid-19).

Our thoughts and prayers are 
with his family and his friends in the 
Bar.

HOKKIE SCHREUDER REMEMBERED
This is a message sent to members of the Free State Bar on 
29 November 2020 by their chair, Neil Snellenburg SC.
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Johannesburg Bar
Contributed by Michael Williams

621 GROWS TO TAKE UP THE 
WHOLE OF ITS NEW HOME
by Faye McAdam

Recently, there has been much move-
ment at the Johannesburg Bar.

In late 2019, some six months before 
2020’s lockdown, Group 621, the oldest 
group at the Johannesburg Bar, moved 
into the refurbished previous home of 
Group One, for many years its neighbour 
in Sandown Village.

Overnight, 621’s new home, in the 
corner of Sandown Village, came to bear 
the name Rex Welsh House, which had 
been the name of its previous building – 
until the move.

It was in its previous home on 
the sixth floor of Innes Chambers, in 
Pritchard Street, that Rex Welsh had for 
many years been its group leader, before 
the move to Sandton, in 1999.

In 2015, 621’s leadership decided it 
was necessary to find new premises. It 
had outgrown Rex Welsh House, as it 
then was. There was a pressing need for  
premises which would allow for further 
growth within the Group and more 
modern facilities.

Several new premises in Sandton 
were considered, as well as possibility of 
establishing a new hub of advocates in 
Illovo in a turnkey development.

After careful weighing of 621’s 
needs, in 2017 it was decided that the 
most suitable option would be for the 
Group to take up Group One’s building 
in Sandown Village when it moved to 2 
Pybus Road and completely to overhaul 
that building to suit the Group’s needs.

It took possession of the old 
building in April 2019, and the 
overhaul commenced immediately. 
The building was gutted and the 
ground floor transformed into a suite 
of large boardrooms equipped with 
video conferencing facilities and a full 
arbitration/lecture venue.

A member’s common room with an 

by Matthew Clark

Since 1999, Group One was based in 
Sandown Chambers, in Sandown 

Village, which was home to four other 
sets of chambers, making it a legal pre-
cinct.

In 2016–2017, Group One decided 
to look for new accommodation that 
would be innovative, green and more 
centrally located. It identified land at 
2 Pybus Road in Sandton. The Group 
entered into discussions with Redefine, 
which owned the land, to develop it to 
accommodate the Group’s interests and 
its members.

And so, the Group’s new home at 2 
Pybus was conceived. The move to the 
new home at 2 Pybus Road took place 
during February and March of 2019.

2 Pybus is technologically far 
superior to the Group’s previous 
building; for example, it boasts 16 
state of the art boardroom facilities. 
It is centrally located, within walking 
distance from all of the major law firms, 
the Gautrain and bus and taxi depots. 
It is directly opposite Sandton City, 
making a wide range of restaurants and 
other facilities available.

Many new members were attracted. 
Thus, the Group expanded to its current 

complement of 140 members. It occupies 
just over 7 000m2 in chambers across five 
floors.

2 Pybus was officially opened by 
Justices Kathree-Setloane and Weiner, 
both former members of the Group. It 
has also become a fitting location to host 
talks – hitherto by Justice Modiba and 
Justices of Appeal Ponnan and Navsa, 
with similar presentations planned for 
the future. 

The ground floor hosts Thirdspace, 
a coffee shop that caters to members’ 
and attorneys’ hunger and thirst during 
arbitrations and consultations in the 
many boardrooms located on the 
ground floor.

Covid-19 introduced the concept 
of virtual hearings and consultations. 
In-person consultations and physical 
attendances at court became a thing 
of the past, at least temporarily. To 
accommodate new innovation, some of 
the boardrooms were transformed to 
become virtual hearing facilities.

In retrospect, the move to 2 Pybus 
was a good decision. It has allowed 
the Group to grow in strength and has 
transformed, becoming more diverse 
and integrated.

GROUP ONE SETTLING INTO 2 PYBUS
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The JSA’s pupillage programme is integral 
to the transformation of the Bar and, in 
due course, the judiciary. Pupils become 
advocates and advocates become judges. 
The racial and gender composition 
of each year’s pupillage group has a 
profound and lasting effect on the South 
African legal landscape.

What does a snapshot of the past five 
years show?

In 2021, the JSA has accepted 73 
pupils, with one candidate repeating. 
Of these, 24 are African women (33%);1 
23, African men (32%); one is an Indian 
woman (1%); four are Indian men (5%); 
three are coloured women (4%); none are 
coloured men (0%); 10 are white women 
(14%), and eight are white men (11%).

The cohort is made up of 35 men 
(48%)  and 38 women (52%).

Over the past five years, the 
demographic breakdown of pupils who 
have written their final exams is as 
follows:

In 2020, 80 pupils wrote the final 
exams, with one repeat pupil. Thirty-
three were African women (41%); 27 
were African men (34%); six were Indian 
woman (8%); two were Indian men (3%); 
one was a coloured woman (1%); two 
were coloured men (3%); eight were 
white women (10%); and one was a white 
man (1%).

There were 32 men (40%), and 48 
women (60%).

In 2019, 73 pupils wrote the final 
exam. Twenty-four were African women 
(33%); 24 were African men (33%); eight 
were Indian woman (11%); one was an 
Indian man (1%); none were coloured 
women (0%); four were coloured men 
(5%); seven were white women (10%), and 
five were white men (7%).

There were 34 men (47%) and 39 
women (53%).

In 2018, 84 pupils wrote the final 
exams, with one repeat pupil. Thirty were 
African women (36%); 16 were African 
men (20%); six were Indian women (7%); 
six were Indian men (7%); two were 
coloured women (2%); two were coloured 
men (2%); 11 were white women (13%), 
and 11 were white men (13%).

There were 35 men (42%) and 49 
women (58%).

In 2017, 85 pupils wrote the final 
exams. Thirty were African women (35%); 
23 were African men (27%); two were 
Indian woman (2%); two were Indian men 
(2%); one was a coloured woman (1%); 
two were coloured men (2%); 16 were 
white women (19%), and nine were white 
men (11%).

There were 36 men (42%), and 49 
women (58%).

In 2016, 76 pupils wrote the final 
exams. Twenty-two were African women 
(29%); 29 were African men (38%); four 
were Indian women (5%); two were Indian 
men (3%); none were coloured women 
or coloured men (0%); 15 were white 
women (20%), and four were white men 
(5%).

There were 35 men (46%) and 41 
women (54%).

The above statistics show that 
between 2016 and 2020, an average of 80 
pupils per year wrote their final exams.

In this period, an average of 35% 
of the pupillage group who wrote their 
exams were African women; 30% were 
African men; 7% were Indian women; 
3% were Indian men; 1% were coloured 
women; 2% were coloured men; 14% 
were white women, and 7% were white 
men.

On average, 43% of the pupillage 
group were men, and 57% were woman.

These figures do not include those 
who may have been accepted to do 
pupillage, but who did not finish the 
year. Pupils occasionally terminate their 
pupillage in the course of the year or 
are not admitted as advocates in time 
to write their exams. Sadly, some pupils 
have also passed away while completing 
pupillage. The following comparisons 
between the 2021 pupil group and those 
of previous years assumes that all of 
2021’s pupils will complete the year and 
write the bar exams.

The 2021 pupillage intake is smaller 
than the average of 80 who write the 
exams. The percentage of African 
woman is slightly lower than the average 
(down 2%), whereas the percentage of 
African men is slightly higher (up 2%). 
The percentage of Indian women is 
somewhat lower than average (down 
6%), whereas the percentage of Indian 
men is slightly higher (up 2%). There are 
more coloured women than the average 
(up 3%), and fewer coloured men (down 
2%). The percentage of white woman is 
the same as the average over the last five 
years, and the percentage of white men is 
higher than the average (up 4%).

In 2021, the intake of men is 5% 
above the average, and the intake of 
women is 5% below the average.

What will the future hold? For a fuller 
picture, in the next edition Advocate will 
consider the statistics concerning attrition 
rates.

Notes
1 Percentages are approximate.

integrated library and entertainment 
facilities was also added. New chambers 
were created on the first, second and 
third floors and dedicated boardrooms 
added on each floor.

The jewel in the crown is the suite 
of arbitration rooms on the ground 
floor – including the large Clive Cohen 
Boardroom. (In the previous building, 
the dining room was named for Clive 
Cohen, long-time leader of the Group, 
after Rex Welsh.)

The renovation was completed in 
July 2019, and the Group’s move into the 
new building was completed in full by 
late August 2019. The new premises was, 
at that stage, 4 489m2 – an increase of 
1 200m2 from the old Group 621 building. 

In December 2019, the Group 
negotiated to acquire the space occupied 
on the ground floor South wing by the 
new building’s sole remaining tenant, 
and after a full renovation of that space, 
took occupation of an additional 511m2 in 
April 2020. That allowed for the creation 
of a further seven chambers, bringing the 
total number of chambers available in the 
new building to 84.

This larger, modern and high-tech 
premises has allowed 621 to extend its 
membership base in a strategic manner, 
and with due regard for the housing 
needs of the Johannesburg Bar, and to 
offer its members, and their attorneys, 
the facilities needed to ensure the 
continued growth, development and 
transformation.

PUPILLAGE A ROUTE TO THE TRANSFORMATION OF THE JSA
A SNAPSHOT

by Michael Williams

Johannesburg
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LEBO MARUMO OF 
THULAMELA CHAMBERS 
PASSES AWAY
by Michael Williams

Moleboheng Marumo passed away on 
the weekend of 15–16 January 2021, fol-
lowing a short illness. She was a mem-
ber of the support staff at Thulamela 
Chambers.

Moleboheng, who was known as 
Lebo to her colleagues at Thulamela, 
was born on 14 June 1982 in Johannes-
burg and grew up in Orlando West. 

Lebo started working at Thulamela 
in April 2015, the same year that I 
started my pupillage in the group. She 
worked on the same floor as my men-
tor, and she and I immediately hit it off. 
Lebo had an infectious energy, a good 
sense of humour and a mischievous 
grin. She was a master of office banter 
and brought a levity to our floor.

Lebo will be greatly missed by 
her friends, family, and colleagues at 
Thulamela. She leaves behind three 
children.

CARL WILLE PASSES AWAY 
TRAGICALLY
by Farhana Docrat

Carl Wille completed the BA (Law) degree 
at the University of Stellenbosch, before 
doing the LLB at the University of Natal, 
Pietermaritzburg, as it was then called.

His natural intelligence and sense 
of justice made for legendary debates 
with all his lecturers but particularly Prof 
Williams in company and tax-law lectures. 
Carl was invited by the legendary Prof 
Burchell to become a junior lecturer, 
decided to serve articles and become a 
prosecutor. He rose through the ranks 
to become a senior public prosecutor 
specialising in sexual offences at the 
Pietermaritzburg Magistrates’ Court.

Years later, when Carl and I met, 
we discovered that on occasion we 
had probably crossed paths: when the 
notorious “taxi-war” shooting took place 
at the Pietermaritzburg Magistrates’ Court, 
we were both in trials there that day. 
We had both looked on at the enfolding 
drama from the picture windows at the 
top of the staircase on our respective 
floors. Sharing this harrowing experience 
cemented our unlikely friendship.

That incident proved a turning point in 
Carl’s life (by then married and the father 
of 1½ children). He left the prosecuting au-
thority to pursue a career in Johannesburg 
in the financial-services sector as a corpo-
rate lawyer. He was the lead author of the 
book Principles of Financial Law, published 
by Lexis-Nexus and still in print.

Through researching an eBucks 
offering compatible with Islamic Sharia 
law for FNB, Carl became smitten with 
that legal system and converted to Islam. 
He met his second wife Nooraya and, 
months later, they were married.

Carl and I met through Nooraya. Over 
many suppers at Sandton City, Carl and 
I discussed our respective times at law 
school, our early careers in different parts 
of the criminal-law spectrum and debated 
the law. 

One afternoon in early 2017, out of 
the blue Carl called to tell me that our 
discussions had reignited his dream of 
being back in court as an advocate – a 
dream he had put on the backburner.

Many teas and coffees later – 
discussing his prospects as a 50-something 
white male of being accepted into the 
pupillage programme, whether he should 
opt for Pretoria or Johannesburg, the 
prospect that he might secure paying 
briefs if he survived pupillage and mostly 
his dream of practicing public-interest law 
in the Constitutional Court – Carl asked 
me to get the application forms for him. I 
obliged. 

I remember his apprehension just 
before the interview and his elation on 
being accepted for pupillage in 2018, 
checking and rechecking ten times his 
application to be removed from the 
attorneys’ roll and for his admission as 
an advocate; his coming to tea at my 
former group so that I could introduce 
him to other advocates; his popping 
into chambers to discuss his pupillage 
homework; discussing his place on the 
totem pole that is the Bar; finally, the 
news that he had passed. Carl glowed; he 
said he had never been happier.

When Carl joined the Johannesburg 
Bar on 1 December 2018 he achieved 
his lifelong dream of being an advocate. 
He expected that the Bar would be a 
brotherhood, but he often commented 
that the famed open-door policy was a 
myth and increasingly how isolated and 
compartmentalized he felt. Eventually 
he thought that by moving to a more 
transformed and racially-inclusive group, 
he would feel at home and get the 
support he felt was so lacking.

Soon after his move to the Rivonia 
Group, lockdown came into operation 
and Carl’s world came crashing down. 
He expressed his increasing isolation 
and could not understand how he, the 

ultimate introvert, could not thrive in 
lockdown. He had to leave the Bar in 
mid-2020, a mere 2,5 years after joining, 
without living his dream of practising in 
the Constitutional Court.

Carl’s journey ended tragically on 4 
February 2021. He leaves behind his sons 
Matthew and Jason, his wife Nooraya and 
other close family members. 
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BRETT MASELLE’S PASSING 
COMES AS SHOCK
by Wisani Sibuyi SC

Brett Warren Maselle passed away on 22 
January 2021, about a week after his 55th 
birthday, having been in hospital for a 
period of just over two months. The news 
of his passing came as a shock to his family, 
friends and colleagues, especially since his 
release from hospital, where he was treated 
for Covid-19, was imminent. 

Brett was born on 14 January 1966. He 
completed the BA Law and LLB degrees 
at the University of the Witwaters rand. 
After completing his articles of clerk ship, 
he was admitted as an attorney in 1991. 
He was called to the Bar in 1993 and did 
his pupillage with the late Mike Choate. 
Brett had been a member of the JSA since 
June 1993. 

During his time at the Bar, Brett was 
a member of Group 600 in Schreiner 
Chambers, Group 725 in Innes Chambers, 
Group One in Sandown Village, Maisels 2 
and Maisels 3. At the time of his untimely 
passing, Brett was a member of the Duma 
Nokwe Group in Fountain Chambers, 
where he had been a member since 2006.

Upon joining Duma Nokwe, Brett 
recruited a number of his friends and 
colleagues to join the Group. He wanted 
the Duma Nokwe Group to be a vibrant, 
multi-racial and multi-cultural group that 
embraced the Constitutional ideal of a 
non-racist and non-sexist South Africa. It 
was through Brett’s efforts that a number 
of white colleagues joined the Duma 
Nokwe Group.

Brett was a strong believer in good 
administration and accountability. 
At Duma Nokwe, he always kept the 
management of the Group on its toes, as 
he always insisted that things be done by 
the book, in accordance with the Group’s 
constitution. His invaluable contribution 

will be sorely missed. 
As an advocate, Brett will be remem-

bered as a sharp, diligent, and hard-
working counsel. When most advocates 
were driving in every morning, Brett 
would already be in chambers. You could 
not miss him, as his car was the first one 
to spot when one entered the Sandown 
Village parking area.

Brett had an open-door policy and 
juniors knew that he could be approached 
for assistance when they needed help with 
a matter. Brett had the ability to think out-
side the box when approaching matters. 
To him every problem had a wrong and a 
right solution. He was also willing to learn 
from others. Brett also kept an open mind 
and was open to persuasion if he held a 
different view on a matter. He was respect-
ful and never thought he knew better, 
except when he knew he was right. 

Brett had a sense of humour and 
enjoyed a good joke. Apart from a good 
joke, he also enjoyed riddles. He was a 
“straight down the line” kind of person 
and everyone who encountered him knew 
exactly where they stood with him. 

He was a private person and those who 
knew him well knew he was also passion-
ate about horseracing and, as at chambers, 
he sought to hold the leadership of the 
horseracing community accountable. 

Brett leaves behind his wife Sarah, his 
mother Louise, his brother Gavin, and his 
four children, Matthew, Jason, Caitlin and 
Gregory.

Brett will be sorely missed by his 
family, friends and colleagues. May he rest 
in peace.  A

Wisani Sibuyi SC
Leader of the Duma Nokwe Group
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Contributed by Muhammad Zakaria Suleman and Sarah Pudifin-Jones

New members at the 
Pietermaritzburg Bar

In 2020, the Pietermaritzburg Bar 
accepted six pupils into its pupillage 

programme. The Pietermaritzburg Bar is 
proud to announce that all six of its pupils 
have passed the Bar exams.

The following five pupils have joined 
the Pietermaritzburg Bar as of 1 January 
2021:
•		 Joshua	Wayne	Temlett,	who	was	

previously an attorney,
•		 Smiso	Mdunge,	who	was	previously	

the deputy director of legal services 
at the KwaZulu-Natal Treasury,

•		 Emmanuel	Zithulele	Marcus	
Nxumalo, who was previously a state 
advocate at the National Prosecuting 
Authority,

•		 Patrick	Dumisani	Nyembe,	who	was	
previously the provincial director of 
labour relations at the Department of 
Health, and

•		 Matthew	Rudling,	who	was	
previously a legal researcher at 
an insurance company and a 
law lecturer at the University of 
KwaZulu-Natal.

left to right Joshua Wayne Temlett, Patrick 
Dumisani Nyembe, Smiso Mdunge, Matthew 
Rudling and Emmanuel Zithulele Marcus 
Nxumalo

Kwazikwenkosi Mthunzi 
Ndlela
Former Independent 
Advocate

Nonkululeko Trustworth 
Lolo Ntuli
Former Employee  
Relations Manager

Aston James Gevers
Former Legal  
Administrator

Celesté Jadine Moodley
LL.M (Advanced Criminal 
Justice)

Maggie Brown
Former Entertainment 
Agent

Phillip Robert Scott Dix
Former Attorney

Andile Arnold Thusi 
Former Labour Law 
Consultant

Andrea Govender
Former Candidate  
Attorney

Sinenhlanhla N. Mfayela
Former Candidate  
Attorney

Sithandiwe S. Mdletshe
Former Banking Legal 
Advisor

Sibongile Nomthandazo 
Mncube
Former Attorney

Jóash Ernest Nair
Former Candidate  
Attorney

Thabiso Khazi
Former Candidate  
Attorney

Tholakele Mirriam Khowa
Former Land Claims  
Assessor

New members at the Durban 
Bar
by Sithandwe Mdletshe and Celesté Moodley
The following members have completed their 
pupillage. The KZN Bar welcomes its new 
members and wishes each of them a successful 
career ahead.
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TRIBUTE TO KEMP J KEMP
by Judge Peter Olsen

If I had said to Kemp J Kemp SC that 
on his passing I would write that los-

ing him was devastating, he would have 
looked at me askance, and perhaps said: 
“You know” (he would have pronounced 
the “o” in “know” as an elocution teacher 
would) “the dissemination of untruths, 
and the use of hyperbole, with regard 
to lawyers should be left to the press, 
and perhaps to commentators who are 
inclined that way. It is not for us”. Of 
course Kemp would have been right. 
For the Bar in this province it is enough 
to say that Kemp’s death has generated 
a great sadness amongst colleagues and 
friends, the like of which is seldom expe-
rienced. The brunt of it is borne by the 
Durban Bar. Some of its members have 
called this the end of an era. There is 
some truth in that. Some people are so 
extraordinarily different that their mere 
presence helps define the present. 

I think that, especially amongst the 
more junior members of the Bar, there 
may be some interest in the origins of 
Kemp, the phenomenon. (For the detail 
which follows I am indebted to Roy 
Monk, Kemp’s friend of almost 50 years, 
who has first-hand knowledge of Kemp’s 
earlier years.) Kemp was raised in a small 
Eastern Cape town called Kirkwood. 
After he matriculated he registered at 
the University of Port Elizabeth. He was 
certainly not all bookish, as might be 
supposed by those who only knew him 

over the last 30 years or 
so. He achieved provincial 
colours in athletics as a 
middle distance runner, 
and played rugby on the 
wing for the university. In 
between that he made time 
to attain the BJuris and LLB 
degrees, both cum laude. He 
stayed on at the university, 
lecturing in the department 
of private law from 1976. 
His notes for his students 
remained in use years after 
his departure. His humorous 
bent, his humility and 
approachability rendered 
him popular with colleagues 
and students alike; and 
amongst the latter group it is 

reported that he gained a cult-like status. 
Kemp commenced work on his 

LLD thesis with an eight month stay at 
Oxford, researching liability for omissions 
under the guidance of Prof Tony Honoré. 
He completed the thesis six months after 
that. It was received with acclaim. 

Kemp moved to the University of 
Zululand to take the post of professor 
of private law. He was elected dean of 
the faculty. Again he became an icon, 
as many of his former students who 
practise law around the country will 
and do attest. Many of his students have 
achieved success, and some high office. 
(I will refrain from mentioning names.) 
I have heard nothing but high praise for 
him from those who passed through his 
hands at the university. 

Whilst at Zululand, Kemp decided to 
try his hand at pro deo defences. Soon 
judges with potentially difficult cases 
on their calendars were asking the pro 
deo secretary to allocate the defence to 
Professor Kemp. 

His reputation with the judges was 
already well established when Kemp 
decided to join the Bar. That he would 
be successful became apparent in no 
time at all. What was surprising about 
that was that he didn’t fit the mould. 
Even the younger Kemp was eccentric. 
His chambers were a mess. And yet 
somehow he never missed a beat and did 
not let anyone down. In later years he 
had so much work, and accordingly so 
much paper in his chambers, that even 
he would have been overwhelmed by 

the task of keeping track of what was 
to be done, but for the ministrations of 
his faithful secretary, Justine Strydom. 
Perhaps all that confusion had little 
impact on Kemp because of his 
remarkable memory. When he entered 
a court he “knew his papers”, and had a 
clear understanding of all the principles 
and nuances of the case, notwithstanding 
that he might have written an opinion in 
another matter before going to court, and 
committed himself to consult in other 
matters that day after court. He worked 
long hours. At the height of his career, 
before he started to talk about retirement 
(which is more or less as far as he got on 
that score), Kemp made do with little 
sleep. 

Kemp loved the law for its principles, 
and the flaws in them. For him the 
common law, replete with exquisite 
imperfections, was a reflection of the 
human condition. Kemp had respect 
for everyone and regarded the place 
occupied by everyone as deserving of 
protection. He was not slow to criticise 
principle where appropriate, but 
was very slow indeed to criticise the 
person. In my experience he saw worth 
in everyone, even when it might be 
difficult to discern the good in the person 
concerned. 

Kemp had a wonderful sense of 
humour and a poetic turn of phrase, 
which made his company so enjoyable. 
Strangely enough, though, given the 
range of his achievements, he tended to 
be shy in crowds. Socially he was more 
comfortable with smaller gatherings, for 
whom he might, with a glass of wine 
in hand, cook the most superb meals. 
His cooking reflected his character. It 
was never flamboyant. But everything 
was done just right; because, I believe, 
he understood his ingredients and the 
relationship between them better than 
most; just as he understood the law and 
its application to the affairs of people 
more clearly and with more sensitivity 
than most of us. 

It is a pity that some have contrived 
to define the man as “Zuma’s counsel”. 
No! He was Kemp; a determined, but 
kind and considerate man of great 
intellect; a real student of the law and a 
fine advocate.

KwaZulu-Natal
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TRIBUTE TO ADVOCATE 
MAHOMED FAROUK 
MOOSA SC 
by Rajesh Choudree SC

It was with sadness that the KwaZulu-
Natal Bar received news of the sad 

passing on of its long standing member, 
Mahomed Farouk Moosa SC, on 29 
December 2020. Farouk, as he was popu-
larly known, was blessed with a long 
and distinguished career in business, 
community service as well as at the Bar. 
When the LLB was still a post-graduate 
qualification, Farouk completed his BA 
LLB at 21, at the time considered the 
youngest South African to have done so, 
and was admitted as an advocate on 28 
May 1962, shortly after turning 22. 

His late father, AB Moosa, asked 
Farouk to join the family business and 
he did so remaining on after his father 
passed away in 1963. During his time 
in the business, Farouk obtained a 
BCom Degree part time. The business 
comprised Avalon Cinemas, a chain of 
motion picture theatres spread around 
the country catering for then non-
white audiences, as well as property 
development, where Farouk played a 
significant role. 

He joined the Bar actively in the 
mid-1980s, serving pupillage with 
Magid who was later a distinguished 
judge of the KwaZulu-Natal High 
Court. 

Thereafter, Farouk practised actively 
from 1962 until 2019, eventually taking 
silk with several acting stints on the 
Bench. He was also admitted as an 
advocate in Lesotho and Botswana. 
During his time at the Bar, Farouk was 
known as “the king of motion court” 
who would often dominate that court 
with the number of matters he handled 
per day. There was a standing joke 
within the Bench of judges dreading 
being allocated duty on a Friday 
afternoon as Farouk would, without fail, 
move one or more urgent applications 
on the eve of every weekend. Farouk 
was already ailing on his 80th birthday 

but his family nevertheless arranged 
a small get together of old colleagues 
and friends. This was on a Saturday 
afternoon and one of the attendees was 
Judge Gyanda who announced, so that 
everyone in attendance could hear, that 
it was he himself who was on weekend 
duty and that for the first time he had 
no anxiety because he was in fact at 
Farouk’s home in celebration of Farouk’s 
birthday and he was not concerned 
about Farouk approaching him after 
hours to move an urgent. This resulted 
in much laughter. 

Farouk, for many years, served as 
Honorary Treasurer for the Society 
of Advocates of KwaZulu-Natal. He 
was also well known for assisting new 
juniors at the Bar and for guiding them 
at court and generally in their practices. 
But perhaps his most memorable 
contribution to the Bar was being a 
speaker at the bar dinners where he was 
guaranteed to make humorous remarks 
thus relieving the tedium of such events. 
He performed this role with such 
accomplishment that, during his time, 
no bar dinner was ever considered as 
complete without Farouk taking the 
mickey out of all and sundry including 
members of the Bench who accepted 
the jesting with grace. Choudree SC 
in the course of a UN Conference 
in Mongolia was asked at lunch in a 
restaurant whether he knew “a famous 
advocate from Durban”. That turned out 
to be Farouk who had entertained the 
restauranteur who had been on a visit to 
Durban.

In his early days, Farouk, possessing 
the necessary physique, was a 
sportsman of some note. He was part of 
the cricket team known as Eaglets which 
played in the then non-white league 
every weekend during the cricket 
season. He was also a keen tennis player 
amongst other things. 

His involvement in community 
and business was wide-ranging. He 
was inter alia a Charter Member of 
the Rotary Club of Durban Bay, the 
Honorary Consul General in Durban 
for the Republic of Pakistan, a Trustee 
of the Reservoir Hills Islamic Trust for 
over 20 years, a Trustee of the Porbandar 
Madressa Trust (set up in 1885 to run a 
school for 2000 learners at no charge in 
the Moosa ancestral home in Porbandar, 
India, being the oldest foreign-managed 
and continuously funded charitable 
initiative in India), a Trustee of the 
University of Natal Mosque Trust, a 
Trustee of the Moosa Hajee Cassim 
Charities Trust (a Trust named after 
Farouk’s late paternal grandfather), a 
Director on the KZN Regional Board 
of FNB; a director of the New National 
Insurance Company; a Board Member 
of the World Memon Organisation 
which is dedicated to the welfare and 
upliftment of the under privileged, and 
President of the Yale Executive Club.

Farouk’s wife passed away on 6 
July 2018 and he leaves behind three 
sons, several grandchildren and a great 
grandchild. 

It is clear that Farouk lived a very full 
life, travelled widely and had no regrets 
at the end of it. If he were to be asked, 
there is no doubt that he would have 
said that his life should be celebrated 
rather than his passing be mourned. 
Our Bar is poorer for his passing. He 
will be missed a great deal and by a 
great many people.
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TRIBUTE TO BHAVANI 
CHETTY
by Sandhya Mahabeer SC

An outpouring of sympathy and 
emotion met the news of Bhavani 

Chetty’s untimely passing. Bhavani, as 
she was known to all in the profession, 
was an indomitable feature at the Durban 
High Court: a registrar’s clerk who was 
highly respected and counted on by all.

Whether you turned to her as 
unrepresented litigant, a candidate 
attorney, junior or senior counsel, 
Bhavani was universally courteous and 
helpful. Make no mistake however, 
Bhavani tolerated no nonsense, her 
cocked eyebrow when pushed too far 
chastised even the most bold of us. 
But once Bhavani’s trust was earned, 
you did not want to disappoint her. 
Surrounded by her mountains of files and 
a mysterious series of diaries, Bhavani 
efficiently organised the opposed motion 
court roll and sincerely did her best to 
accommodate everyone.

As the daughter of Mr MS Naidu, the 
taxing master at the Durban Magistrates 
Court, Bhavani worked her way through 
the system from a clerk of court at that 
court in the 1990s to the High Court in 
Durban, where she soon established 
herself as the ‘go-to’ person for anything 

JUDGE PRESIDENT JAPPIE 
REMEMBERS BHAVANI 
CHETTY

It was with great sadness that the 
Judges of this division learned 
of Bhavani Chetty’s passing on 
8 January 2021. As a co-worker 
and friend to many, she was 
taken from this life for too early. 
Undoubtedly she still had much 
to offer as a registrar employed at 
the Durban High Court. There was 
a relationship of mutual respect 
between her and the judges. Her 
commitment and dedication to 
her work was exceptional. Her 
efficiency in dealing with opposed 
motions made our task easier to 
hear matters. She was passionate 
about her work and fulfilled her 
tasks with integrity. In the years 
I worked with her as the Judge 
President I never heard her 
complain about the workload. In 
fact, no task was too big or small for 
her, she was always ready to go the 
extra mile.

She was a true stalwart in the 
general office and will be missed. 
Her friendly smile when she carried 
files into our chambers made 
our task so much more bearable. 
Bhavani was by nature soft spoken 
but did not shy away from being 
firm with the practitioners when 
it was needed. Never in a million 
years did we think that this 
pandemic would rob us of one of 
our best registrars. A wise man once 
said, “It is not the years in a life that 
counts; it is the life in the years”. We 
will miss our colleague and friend 
and we sympathise with her family 
who have to move on without 
this formidable wife, mother and 
daughter.

related to the motion court opposed diary 
and processes. 

To lose an imperative player in the 
processes at the High Court came as a 
shock and a harsh reminder to Durban 
advocates that through Covid, nothing 
will ever be the same again.

We will miss Bhavani’s willingness 
to help, her efficiency and effectiveness, 
the respect that she displayed at all times 
and the professionalism with which she 
conducted herself. The condolences of the 
KwaZulu-Natal Bar are extended to her 
family and loved ones. 
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Pretoria Bar
Contributed by Alex Politis

New Silks
The Pretoria Society of Advocates is 
pleased to report that Senior Status was 
awarded to nine of its members in 2020. 
The new Silks are:

B Boot SC, SJ Coetzee SC, JF Grobler 
SC, GF Heyns SC, I Joubert SC, H Molotsi 
SC, GJ Scheepers SC, R Strydom SC (who 
sadly passed away on 22 June 2020) and 
JP van den Berg SC.

Pupils
In 2020, the Pretoria Society of Advocates 
welcomed the largest pupil intake in its 
long history. Despite the onset of the 
Covid-19 pandemic and a hard lockdown, 
64 pupils successfully negotiated 
pupillage and passed the NBEB 
examinations. 

In January 2021, the Pretoria Society of 
Advocates accepted a group of 42 pupils 
to its pupillage programme, constituting 
the very first group of PSA pupils to 
receive lectures and advocacy training 
primarily through virtual media platforms 
from the commencement of the pupillage 
programme.

Administration
The PSA recently adopted a system of 
financial and administrative ringfencing 
in respect of its seven constituent 
chambers, resulting in the Society 
functioning on a group system with a 
small central administration. The Society 
also welcomed its 8th group (Group 33 
Advocates – based in Hazelwood) to its 
ranks at the end of 2020. 

B Boot SC SJ Coetzee SC JF Grobler SC GF Heyns SC

I Joubert SC H Molotsi SC GJ Scheepers SC JP van den Berg SC
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by Ebenezer Prophy

Diana Kgotso Maphapho and I met at 
Brooklyn Chambers at the Pretoria Soci-
ety of Advocates and grew close through 
navigating Pretoria and all that pupillage 
brought. The day I received the message 
confirming the passing of Diana was one 
of the hardest days of the year. Using the 
word “was” in reference to Diana contin-
ues to break our hearts because we lost a 
life that was filled with so much promise.

The pupillage class of 2020 had to en-
dure not only preparing for the Bar exam 
but also the uncertainty that Covid-19 
brought. It became clear that her striking 
beauty reflected the kind and thoughtful 
person she was. Every time she walked 
into class or the lift door opened, she lit 
up the room with her smile.

In addition to pupillage, Diana, who 
had had a previous life as a high-end 
makeup artist, was completing a Master’s 
degree in Tax and was a devoted mother. 
She carried this with grace and humility; 
however overwhelming it became, she 

never showed the weight that she was 
carrying. Instead, daily we saw the 
makeup artist to the stars!

Diana had such high hopes of 
completing pupillage on a high note. 
Her passing highlights the importance 
of the support pupils need to maintain 
their mental health to survive pupillage 
and start a practice. We should become 
bold in addressing the challenges we face 
and understand and provide assistance 
wherever we can.

It is in these moments that we could 
save someone’s life by simply making 
each one other feel seen and heard when 
it matters most. Diana invested so much 
of her time validating the experiences 
and existence of her peers. She will be 
missed.

Our thoughts and prayers are with 
her family. May they find comfort 
knowing that Diana touched the hearts 
of many in our profession. 

Guidelines for writers
Advocate: The South African Bar Journal 

1. Advocate is the mouthpiece of the 
South African Bar. It is a professional 
journal which provides information 
and guidance on developments in 
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THE COLLAPSE OF RAF LITIGATION
imperils the most vulnerable at the Bar

by Jean Meiring and 
     Verlaine de Wit, Johannesburg Bar

SINCE early 2020, the landscape of personal-injury litigation 
involving the Road Accident Fund has undergone seismic 

changes. The tectonic plates have caught and crushed an entire 
subset of the Bar. Today, very little RAF work remains for counsel. 
The advocates suffering most appear to be black and junior 
members. Many are considering giving up practice. Naturally, this 
imperils some of the Bar’s transformation achievements.

What is RAF work about? 
The RAF is an insurer of all motorists in the country. When the 
driver of a motor vehicle causes an accident, injuring a motorist, 
passenger or pedestrian, the victim may claim against the RAF 
for the damages suffered. It is funded by a levy imposed on the 
sale of fuel. 

Although it might at first glance appear otherwise, the RAF 
was not set up to protect motorists that cause accidents. Rather, 
its raison d’etre is to be a net – a source of protection and social 
justice – for the victims of motor-vehicle collisions.

In the famous decision in Aetna Insurance Co v Minister 
of Justice,1 where Constable Du Plessis had jumped onto the 
running board of a vehicle to prevent it from being driven 
away, the question arose whether he had been a passenger; 
the Appellate Division (per Ramsbottom JA) encapsulated the 
essence of the regime that then existed, namely that motorists 

were required to obtain their own insurance, but which 
continues to apply:2

 “The obvious evil that it is designed to remedy is that 
members of the public who are injured, and the dependants 
of those who are killed, through the negligent driving of 
motor vehicles may find themselves without redress against 
the wrongdoer. If the driver of the motor vehicle or his master 
is without means and is uninsured, the person who has been 
injured or his dependants, if he has been killed, are in fact 
remediless and are compelled to bear the loss themselves.”

Today, upon being involved in a motor-vehicle collision, a victim 
would claim compensation from the RAF. The loss in question 
might be for bodily injuries, a loss of future income if the injury 
hems in the victim’s ability to work, or medical disbursements. If 
the claim reaches court, the victim might also be entitled to their 
legal costs.

To prevail in a claim, a victim must first demonstrate that he 
or she was not the cause of the accident – through police reports 
and witness statements. Thereupon, proof of the damage 
suffered is required. Reports from medical experts that set out 
the scope of the injuries sustained and from experts that sketch 
the effects those injuries are likely to have on the victim’s ability 
to work ordinarily suffice. 
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The RAF will require the victim to be examined by its own 
experts to test the validity of the claim. If the experts are ad 
idem, the RAF would usually make an offer to the victim. There 
is then no quibble over what damages were suffered and the 
appropriate compensation. Indeed, in the lion’s share of cases, 
there is no real dispute. The facts and the loss are normally so 
clear that any dispute is tangential at best. 

Why so many RAF claims started reaching the Courts
Most claims against the RAF should not reach a court. Most acci-
dents and their effects are straightforward enough. This is borne 
out by the fact that almost all RAF claims that do come to court 
are settled on the day and in the absence of any evidence led.

The question then arises: Why did so many claims indeed 
reach the courts? There appear to be two central reasons. 
First, South Africa’s roads are known neither for their pristine 
condition, nor for their disciplined and restrained drivers. Our 
roads might fairly be said to be chaotic. Many collisions occur; 
many claims arise. In the second place, for some time already 
the RAF has been understaffed: it has not had in its employ a 
large enough complement of lawyers to deal with the dizzying 
number of claims brought against it.

The RAF dealt with the increasing deluge by outsourcing 
them to law firms. It established, by tender, a panel of attorneys 
to which it would assign claims. Those attorneys would, in any 
given case, prepare and deliver pleadings, obtain expert reports, 
provide the RAF with guidance – and make preparations for 
trial, including briefing counsel, as the need arose. A claims 
handler would instruct a specific firm on the RAF’s behalf.

While, in theory, this system appeared to make considerable 
sense, in due course it led to a situation where a small number 
of claims handlers had to keep themselves apprised of the 
developments in a large number of claims so that they might 
mandate and, then, keep in contact with the attorneys in every 
matter. In truth, they remained as ballasted as before and often 
could not keep abreast of all their matters.

This culminated in the tableau that confronted one in the 
civil-trials roll-call court in Johannesburg and Pretoria: a roll 
freighted with RAF matters, a courtroom brimming with RAF 
practitioners jostling to be heard and anxious negotiations 
continuing in and out of court.

The boon that RAF work provided to HDIs
Most RAF matters that reach court might indeed, if all wheels 
are oiled, be resolved between the parties without counsel 
on brief and without a judge being burdened with the task of 
adjudicating. Indeed, there are those that have looked down 
their noses at RAF work; they said it was lightweight work not 
worthy of the attention of allegedly serious advocates.

Whatever the merits of that view, the sheer number of RAF 
matters that weekly appeared on the roll in several divisions 
had a widely beneficial effect upon the Bar. It provided a 
source of work for anyone willing to turn their skills to it. 
Since most claims are not unduly complex, the body of law 
governing RAF claims is well-developed and since there are 
so many briefs looking for masters, even baby juniors might 
in appropriate circumstances be entrusted with a case on their 
own. Accordingly, RAF work became a rich source of experience 
and income open to all.

The persisting reality of skewed briefing patterns in areas of 
practice considered more prestigious, like commercial disputes, 
continues to make it hard for counsel who are new, black or 
female to get started at the Bar. RAF work offered one way 
around those obstacles.

In sum, RAF matters came to provide a significant number of 
black and junior advocates with the means to develop at the Bar, 
to learn and to position themselves for career development.

The ratcheting down of RAF work 
Over the past few years, there was a significant decline in the 
amount of RAF work available to counsel, at least in Gauteng. 
As late as 2018, in Johannesburg there were often more than 100 
RAF matters on the roll daily. Now, there are very few.

A number of events precipitated this situation.
The first of those was a practice directive that the judge 

president of the Gauteng Division issued in 2019.3 By 2019, it 
had long been the case that most RAF matters that appeared on 
the roll were not trial-ready on the trial date, the parties hoping 
to settle on the proverbial steps of the court. The new regime 
that the directive introduced was devised to stop that wasteful 

“Over the past few years, there was 
a significant decline in the amount 
of RAF work available to counsel, at 
least in Gauteng. As late as 2018, in 
Johannesburg there were often more 
than 100 RAF matters on the roll daily. 
Now, there are very few.”

The collapse of RAF litigation
H

ar
ry

 C
oo

ke



forum

38 Advocate April 2021

practice. In a nutshell, the directive made RAF matters subject 
to a regime of rigorous case management. Henceforth, a matter 
would be enrolled for trial only once it had been certified as 
trial-ready by a judge at a case-management hearing.

Under case-management, judges scrupulously survey 
matters. They let only deserving cases – where both parties have 
taken all the steps they are supposed to have taken – advance 
to trial. What is more, since at the stage of case-management 
meetings all the issues separating the parties are plain to see, the 
judge would often, where appropriate, direct the parties to try 
to settle the matter. Only genuinely contentious matters would 
appear before a court.

The effect of the directive was a drastic reduction in the 
number of RAF trials on the roll. The immediate knock-on 
effect was that far fewer advocates were briefed for trial. This 
obviously lessened the amount of work many advocates had – 
and shrunk their income. In Johannesburg, it made the roll-call 
Court a veritable ghost town.

The next major event was to have a seismic impact upon a 
swathe of RAF practitioners. In February 2020, shortly before 
the national lockdown, the RAF dispatched rather ominous-
sounding letters to the attorneys on its panel. The contract 
period for the then-current panel was set to expire at the end of 
May 2020. The RAF wrote that, despite having put out a tender 
to renew the composition of the panel, it had decided rather to 
cancel it. It asked the attorneys’ firms to hand back all files in 
outstanding matters.

This was very bad news indeed for those advocates that 
were regularly briefed by the firms on the panel. The majority 
of them were black and comparatively junior; the RAF capped 
the fees it paid counsel. The plaintiffs’ costs are not similarly 
curtailed and the attorneys representing them tend, on the 
whole, to brief more senior – often white – advocates who 
charge more.

The reason that the RAF advanced for going it alone – 
without a panel – was financial. The RAF must bear the costs of 
a claim that goes to Court (except in the well-nigh impossible 
event that a claim is dismissed). Those costs are always 
significant, even if the matter settles, since attorneys for both 
sides must prepare for trial and have counsel on brief. In light of 
the large number of claims that are brought against the RAF – so 
its argument goes – it chose to run matters in-house and tried to 
settle as many claims as possible. It gauged that it stood to save 
billions of Rands if it could implement successfully this system 
of functioning without attorneys and counsel.

The letters created a ripple of understandable panic. Three 

applications were brought in the Gauteng Division to prevent 
the RAF from uprooting the tender. They were consolidated 
subnom FourieFismer Inc and Others v RAF.4 The consolidated 
hearing took place before Hughes J. The court held that the 
RAF’s decision to cancel the tender fell to be reviewed and 
set aside since it had not been taken by the Board of the RAF,5 
was irrational,6 and because the purported tender cancellation 
notices were defective.7 The court ordered inter alia that the 
attorneys on the panel continue to serve the RAF, as they had 
done before, for six more months.

In an application that followed,8 the applicants in 
FourieFishmer sought leave to execute the order they had 
obtained. Hughes J heard that application, too, holding that 
the court could not grant the relief sought because the RAF was 
seeking to appeal to the SCA, which appeal was pending. The 
gist of the order was:
 Pending any applications for leave to appeal or appeals in respect of 

the Road Accidents Fund’s use of attorneys specifically in dealing 
with personal injury claims against it under the Road Accident 
Fund Act 56 of 1996, the Road Accident Fund may only use the 
services of the attorneys’ firms (panel attorneys) which were on the 
Road Accident Fund panel as at 10 March 2020.

After the hearing of those applications, it seemed that the status 
quo ante, before the dispatch of the letters, would be reinstated. 
This was not to be. Rather, the RAF simply refrained from 
instructing attorneys or counsel to defend claims against it. 
From then on, claims against the RAF have proceeded and have 
been heard on an undefended basis. Routinely, plaintiffs came 
to seek default judgments against the RAF. The effect of this new 
approach has been catastrophic for advocates who used to act 

The collapse of RAF litigation

“The effect of the directive was a 
drastic reduction in the number of RAF 

trials on the roll. The immediate knock-
on effect was that far fewer advocates 

were briefed for trial. This obviously 
lessened the amount of work many 

advocates had – and shrunk their 
income. In Johannesburg, it made the 
roll-call Court a veritable ghost town.”

Luis Ruiz
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for the RAF. For almost a year, they have not received briefs to 
appear for the RAF at trial.

The next event that – together with what is described above 
– created a perfect storm for RAF practitioners, was the Covid-19 
pandemic and the subsequent lockdown.

Of the remaining RAF matters, many were postponed or 
removed from the roll when the pandemic struck. Perhaps 
even more far-reaching was the fact that, for most of 2020, the 
RAF’s staff stayed at home and much of its work ground to a 
halt. Crucially, too, no arrangements were made at the RAF to 
pay attorneys. Since they were thus not being paid, many also 
could not pay their counsel. Anecdotally, it would appear as 
if just about all RAF practitioners are owed significant fees by 
attorneys.

And, yet there was more to come. The next calamity was that 
the RAF was besieged by attorneys who tried to execute orders 
against it. In December 2020, the RAF applied for an order 
staying execution against it of orders younger than 180 days.9 
The application is, at the time of writing, yet to be finalized. The 
parties to the application, which include a number of sheriffs, 
agreed that no such execution would take place pending the 
finalisation of the proceedings. 

As such, attorneys will not be able to collect money from the 
RAF by way of execution, which would allow them to pay the 
counsel on brief.

The latest salvo – the Judge President’s directive 1 of 
2020
The latest salvo in what seems to be turning into a battle 
between the RAF and the courts came on 18 February 2021: the 
Judge President of the Gauteng Division issued a new practice 

directive – 1 of 2020 – that would henceforth determine how 
trials are to proceed. It gives special attention to matters that are 
not properly defended (or not defended at all).

Chapter 6 of the directive is entitled “Special Procedure in 
respect [of] matters where the defendant has failed and/or refused 
to file a notice of intention to defendant; has filed such a notice 
but has failed and/or refused to file a plea and has been barred; 
where the defendant has not effectively engaged with the plaintiff 
regarding pre-trial, and where the defendant has withdrawn legal 
representation before the trial date” and in its general remarks 
record that “these provisions have been introduced especially 
to address the habitual failure of the RAF, qua Defendant, in 
particular, to engage constructively with Plaintiffs…”

This chapter provides mechanisms for plaintiffs to pursue 
claims against the RAF with the expectation that it will not 
participate in the process. In fact, it explicitly calls on a plaintiff 
to comply with the duties of an applicant in ex parte proceedings. 
It provides for quick access to the trials interlocutory court for 
a plaintiff to seek compliance from the RAF with the Uniform 
Rules of Court, practice manuals and directives and even for 
approaching a default judgment trial Court dedicated to hearing 
applications for default judgment should the RAF remain 
absent from the proceedings.

A striking feature of the directive is that it calls for non-
performing claims handlers in charge of a claim against the RAF 
to be cited in their personal capacity so that a costs order might be 
made against them where deemed appropriate. Those provisions 
make perfect sense. However, they may make it less likely that 
the RAF will begin to brief counsel again since the courts will 
still police claims, yet the RAF is effectively excused from the 
proceedings.

The collapse of RAF litigation
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This is clearly a fitting response from the courts to the 
RAF’s current attitude towards litigation. However, the 
question now is how will the RAF respond to it? And what will 
be the effect on advocates?

The effect on the Bar of the disappearance of RAF work
As things stand, there is the sound of crickets – and of billowing 
tumbleweed.

The only significant body of RAF work available are matters 
representing plaintiffs. The attorneys for the plaintiffs have their 
pick of which counsel they brief. There is a good chance that in 
most cases they will brief more senior, better-established rather 
than more junior counsel, who are in greater need of work. A 
significant number of those counsel who are thus passed over 
are young, female or black – or a combination of those.

The gusto with which the RAF excised litigation from its 
business model seems a clear indication that things will not 
return to the old normal. It is very unlikely that the court rolls 
will again be clogged with RAF trials – as had been the case 
until relatively recently. That means a source of work for young, 
unconnected and unproven advocates has been closed to them.

Accordingly, many advocates are now in very dire straits 
indeed. Some of the gains made in transformation at the Bar 
are imperiled. Whatever criticism might have been levelled at 
certain aspects of the previous regime governing RAF matters, 
at least some of it unjustified, the fact is that many hard-working 
and committed counsel who earned their bread from this type 
of work will in all likelihood leave the Bar.

It is yet uncertain whether a significant proportion of those 

The collapse of RAF litigation

practitioners will be able to reinvent their practices to adapt 
to the new legal market. Naturally, the question also arises as 
to what the Bar is able to do to assist them – and to prevent a 
haemorrhaging of young blood.

A sad epitaph to this story is this dirge by a black junior 
advocate who did mainly RAF work describing how the events 
of the past year have affected him:
 “The RAF was my main client. Because my invoices 

weren’t paid, I was eventually locked out of my office and 
my practice was severely crippled. I borrowed money to 
pay group fees. After I paid, I opened my chambers, took 
my stuff and left the group. My insurance policies were 
suspended and when I lost a relative the insurance would 
not pay out. The bank has threatened to repossess my house 
and car and my electricity was cut off. I am struggling to 
pay school fees. I feel like I am losing my mind. I resent RAF 
work.”  A

Notes
1 1960 (3) SA 273 (A).
2 See p 285.
3 Judge President’s Directive 2 of 2019 (dated 5 July 2019).
4 FourieFismer Inc and Others v Road Accident Fund (17518/2020, 15876/2020, 

18239/2020) [2020] ZAGPPHC 183; [2020] 3 All SA 460 (GP); 2020 (5) SA 465 
(GP) (1 June 2020).

5 See para 51.
6 See para 82.
7 See para 64.
8 FourieFismer Inc and Others v Road Accident Fund; Mabunda Inc and Others v 

Road Accident Fund; Diale Mogashoa Inc v Road Accident Fund (17518/2020; 
15876/2020; 18239/2020) [2020] ZAGPPHC 293 (8 July 2020).

9 Road Accident Fund v Legal Practice Council and Others, Pretoria Division, case 
number 58114/2020.

“It is very unlikely that the Court rolls 
will again be clogged with RAF trials – 

as had been the case until relatively 
recently. That means a source of work 
for young, unconnected and unproven 

advocates has been closed to them.”

Plato Terentev
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In 1951, writing in the Notre Dame Law Review, Prof John Ford 
stated a hard-to-deny truism that there “is no exception to 

the proposition that happiness is what everyone desires and seeks.”1 
The pursuit of happiness is indeed the very rationale that 
propelled us to the Bar, irrespective of whether it was motivated 
specifically by promises of fame and fortune, the thrill of scoring 
a victory over an opponent, a love of the law and court craft or 
championing altruism or the cause of human rights. While there 
is indeed much joy in practising as counsel, a vaunted activity, 
the vagaries of life at the Bar also come with unparalleled 
pressure and stress that can rob us of the very reason we joined 
the Bar, namely our happiness.

Stress in context
While the World Health Organisation views health as “a state 
of complete physical, mental and social well-being and not merely the 
absence of disease or infirmity”, in 2020 UN Secretary-General, 
António Guterres observed that, out of 7.8 billion global citizens, 
“nearly 1 billion … live with a mental disorder” and “[e]very 40 
seconds, someone dies from suicide.”2 As disconcerting as those 
statistics are, “[l]awyers have higher rates of depression and anxiety, 
divorce, and substance abuse than the general population and members 
of other professions”.3

Stress in the legal profession
Stress might be compared to the salt in a meal. Some stress in 
the workplace is acceptable and even essential to keep us on 
our toes, help us face challenges head-on and to keep us alert 
so that we meet deadlines. However, just as overly salted food 

is unpalatable, stress beyond normal levels, especially when 
chronic, leaves one frustrated and powerless. It becomes a 
negative factor in one’s life.

Sri Sri Ravi Shankar, founder of the Art of Living Foundation, 
an NPO that teaches stress-elimination programmes and which 
has a special consultative status with the UN Economic and Social 
Council and the UN Mental Health Committee, defines negative 
stress as “having too much to do, too little time, and no energy”4. 

Immediate indicators of stress include anger and irritability, 
while its build-up may lead to depression, anxiety, insomnia, high 
blood pressure, cardiovascular disease and the like. Stress build-
up also damages our emotional intelligence and thus also affects 
our family and interpersonal relations. Sri Sri observes that stress, 
therefore, “affects our perception, observation and expression”5, three 
vital attributives that every successful counsel requires.

Since at least 20 years ago, Bar associations in jurisdictions 
like the US, UK and Australia recognised that the practice of the 
law is one of the most stressful career choices, which adversely 
affects our physical and mental health.6 For starters, several 
studies show that sitting for more than eight hours a day with 
no physical activity creates a risk of death similar to that posed 
by obesity and smoking.7 Add to that the demands made by 
clients and attorneys, the long working hours, irregular sleeping 
times, unflinching deadlines, the absence of work-life balance 
(due to the lack of control over work deadlines and schedules) 
and the pressure of having always to prevail in an inherently 
adversarial system.

The fall-out is shocking: in a world where one out of eight 
suffers mental disorders, lawyers are 3.6 times more likely to be 

THE QUEST FOR WELLNESS 
AT THE BAR a pipedream 

or a long
overdue 
necessity?

by Mukesh Vassen, Cape Bar
Mukesh Vassen is a member of the Cape 
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Living Foundation since 1998 as a yoga, 
breath and advanced course meditation 
teacher. With the toll that the Covid-19 
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depressed than those doing other jobs. A landmark 2016 study 
by the American Bar Association found that 28% of lawyers 
suffer from depression, 19% have symptoms of anxiety while 
21% are problem drinkers.8 More perturbingly, suicide is on the 
rise. Owing to these stresses, 44% of those recently surveyed 
by the American Bar Association will not recommend the 
profession to a young person.9

Coping mechanisms v cultivating resilience
Apart from the challenges of sustaining a financially viable 
practice, high rates of attrition in the profession are attributable 
to the adversarial nature of our work. Those who do not leave 
but find the pressure unpalatable “have tried to shift the nature 
or focus of their work generally toward more collaborative forms of 
practice or mediation or arbitration.”10 For the rest of us, most 
resort to suppressing our feelings simply to cope with the 
stress confronting us. The Harvard Business Review noted that 
suppression leads to a host of negative outcomes.11 Resorting 
to alcohol to suppress worry and induce short-lived relaxation 
is a commonly reported phenomenon, but one with adverse 
consequences. 

Joanna Bradshaw, a barrister at the Bar of England and Wales, 
wrote that “by neglecting the emotional, physical and spiritual aspects 
of ourselves in the short term, we harm ourselves and those around 
us – colleagues, loved ones, friends – in the medium-to-long term 
… Personally I would like to be part of a profession where caring for 
oneself and one’s colleagues was not seen as a sign of weakness, and 
where we all look out for one another. That makes sense on all sorts of 
levels, not least financial. If we are healthier, we will surely work better 
and be in a position to earn more.”12

The key to thriving emotionally given the nature of practice 
at the Bar is to build increased inner resilience. Resilience refers 
to one’s ability to survive and even thrive when faced with life’s 
many stressors “through deliberate practices, including fostering deep, 
meaningful relationships with others; changing how we think about life’s 
obstacles; accepting that changes are a natural part of life; and taking 
good care of ourselves”.13

Johann Berlin, CEO of the TLEX Institute, which specialises 
in mindfulness training to CEOs and corporate teams, found 
that there is a growing interest among top corporate leaders in 
yoga, breathing practices and meditation as a way of fostering 
resilience, building leadership skills and achieving business 
goals. Berlin’s research suggests that these practices sharpen 
skills like attention, memory, and emotional intelligence and 
that they have the potential to decrease anxiety, depression 
and insomnia and thereby boost resilience and performance 
under stress.14

The quest for wellness at the Bar

“There is a growing interest among 
top corporate leaders in yoga, 

breathing practices and meditation 
as a way of fostering resilience, 

building leadership skills and 
achieving business goals.”

Pixabay
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“A yoga practice teaches actionable 
breathing and movement tools 
which reduce the effects of stress 
by acting directly on the nervous 
system, soothing the body and 
mind.”

Building resilience through yoga, breathwork, 
mindfulness and mediation
While physical exercise is crucial for practitioners given 
our sedentary work life, yoga has the added advantage of 
correcting our posture, lubricating the joints and improving 
circulation, digestion and elimination. What is more, a yoga 
practice teaches actionable breathing and movement tools 
which reduce the effects of stress by acting directly on the 
nervous system, soothing the body and mind. The focus and 
calm awareness cultivated by yoga also has a powerful impact 
on the brain. Researchers have found that yoga enhances 
cognitive abilities, concentration, memory and creativity.15 
A study published in the journal Frontiers in Integrative 
Neuroscience in 2018 found that people who practise yoga 
regularly develop a different brain structure – one with greater 
grey matter volume in the left hippocampus and less activation 
in the dorsolateral prefrontal cortex. In lay terms, the yoga 
practitioners can have a better working memory and a greater 
ability to manage stressful situations.16

In 2005, the US National Science Foundation published 
an article which found that the average person has between 
12 000 to 60 000 thoughts per day and of those, 80% were 
negative and 95% were exactly the same repetitive thoughts 
as the day before.17 Another study found that 85% of what we 
worry about never happens and with the 15% of the worries 
that did happen, 79% of subjects discovered that either they 
could handle the difficulty better than expected, or that the 
difficulty taught them a lesson worth learning.18 The TLEX 
Institute therefore concludes that a tendency of the mind is to 
focus on the negative and “play the same songs” over and over 
again while 97% of our worries are baseless and result from 
an unfounded pessimistic perception.19 They have found to 
combat these scenarios, mindfulness, meditation and breathing 
techniques are helpful in naturally promoting positive and 
soothing thoughts.

Our breath, moreover, has a direct link to the mind and 
breathing techniques effortlessly quieten, empty and calm 
the mind, at the same time increase attention and focus by 
bringing the mind to the present moment. A widely popular 
breathing technique called Sudarshan Kriya or SKY breathing, 
which uses specific cyclical, rhythmic patterns of breath was 
evaluated by 60 independent peer research studies, which 
show that this technique enhances the functionality of the 
brain, improves immunity and the cardiovascular system. It also 
significantly reduces stress, depression, insomnia, anxiety, PTSD 
and increases well-being, both mentally and physically.20

Initiatives by Bar Councils
Bar Councils in the UK and Australia have adopted a two-
pronged approach to facilitating wellness among practitioners. 
First, this is done by organising wellness events that improve 
resilience and, second, by creating safe spaces for practitioners 
overcome by the effects of stress to be able to reach out safely.21 
This includes a website on which practitioners can reach out 
when in a crisis. This is particularly crucial in a profession where 
appearing weak is to be avoided at all costs since it is seen as a 
fatal flaw, which renders one un-briefable.

The Bar Council of England and Wales has introduced 
a Certificate of Recognition as a means of acknowledging 

The quest for wellness at the Bar

the huge efforts made across the profession to support the 
wellbeing of barristers, and over 65 chambers, specialist Bar 
Associations, Inns and Circuits have secured certificates, sharing 
their initiatives to promote resilience and wellbeing to their 
practitioners.

In 2019, the Law Council of Australia’s National Wellness 
for Law project recognised that there are systemic problems 
within the legal system and legal profession that impact mental 
health and well-being and its key message was the importance 
of leadership ‘from the top’ in destigmatising mental illness and 
modelling good mental health practices as well as inculcating 
the necessity of taking a ‘three-dimensional’ view of the research 
around lawyers’ mental health.22

The challenge is long overdue. What will our Bars do to 
address these troubles that have been around for a long time, 
but which have been brought into stark relief by the current 
pandemic?
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Practical tips and tools to create resilience
1. Plan and prioritise
 Often, 10 different issues need your immediate attention 

– all at the same time. A stress-management tool is, as far 
as possible, to learn to plan and prioritise. Beginning your 
day with meditation induces a relaxed state of mind, helps 
you organise your day and with this, comes peace of mind 
which enables you to make quick and targeted decisions, 
increase your productivity and ensure that you stay on top 
of your deadlines.

2. Repose, relax and rejuvenate
 The human body is designed to follow the circadian 

rhythms of day and night – working in the day and resting 
at night. To nurture and maintain good health, you need 
to rejuvenate your body and mind periodically. This can 
happen in two ways: sleep and meditation. Recognise 
that it is not a good idea to sacrifice sleep for work. Sleep 
regenerates cells and eases the tired body. It is essential for 
creativity and productivity at work. In an ideal world one 
should endeavour to sleep at 10:00 on an empty stomach 
as this is the time the liver begins to regenerate.

3. Take frequent short breaks
 If you work long hours, it is strongly recommended to take 

short breaks in between – ideally, once every two hours. 
Take a short walk to restore circulation in your legs. At 
least every 45 minutes, take your eyes off the computer 
screen. You can do some basic yoga for the eyes.23 When 
feeling too tired or overwhelmed, a 20-minute meditation 
does wonders for productivity. These activities are great 
ways to rejuvenate yourself and it is likely to induce a 
surge of creativity. 

4. Customise your diet plan
 Although it is impractical to count every calorie, especially 

at your workplace, there is a tendency to overindulge at 
work so plan your menu at the beginning of every week. 
Here are a few tips to consider:
•	 You	are	what	you	eat.	So,	be	careful	about	what	

becomes a part of you.
•	 You	are	the	best	judge	of	your	body	and	schedule.	

Light and frequent meals are ideal as they keep your 
metabolism rate high. This increases your energy 
levels. You may choose to eat five to six light meals or 
three heavier ones daily.

•	 When	junk	food	is	not	readily	available,	you	will	be	
less tempted to consume it. Keep healthy snacks handy 
for those in-between cravings.

•	 Don’t	skip	meals.	Working	on	an	empty	stomach	
increases frustration, irritation and stress. You also tend 
to seek shortcuts like fast food to fill your stomach – 
not at all a good idea.

5. Include exercise or yoga into your routine
	 It	is	as	essential	as	brushing	and	bathing.	Different	parts	of	

the body start to feel stiff after sitting for long durations. 
Try out these easy and useful desktop yoga postures 
designed for stress relief.24

6. Avoid procrastination
 We all procrastinate at some point in time or the other. 

It happens with work that is unpleasant, tough or time 
consuming. Online guided meditations25 can help you 
relax and rejuvenate yourself. You can easily do this at 
your office or workplace by using earphones.

7. Maintain work-life balance
 This should be your motto every day. If you are available 

for work at any time of the day or night, then it is time 
to revisit the purpose of your work and life. The internet 
has allowed us to be tuned into work around the clock 
and brought work-life balance to a total halt. Draw some 
boundaries. As far as possible, do not allow chambers to 
invade your home. The body and mind need the harmony 
and warmth that a home can provide. This itself will make 
you more productive at work.
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24 https://www.artofliving.org/in-en/yoga/off-yoga-mat/yoga-office
25 https://www.artofliving.org/in-en/meditation/online-guided-meditation

The quest for wellness at the Bar
Eternal H

appiness

 A



forum

45Advocate April 2021

All advocates are familiar with the duty to keep chambers. 
In the past several months, this duty received considerable 

attention when leading members of both the Johannesburg and 
Cape Bars resigned out of protest against the enforcement of 
this rule – which was not only hotly debated by members but 
also reported upon in the media. 

The origin of and rationale for the rule
The first advocate on record in South Africa was Jacob van 
Heurn, who was admitted to practise law in the Cape Colony 
in 1688.1 In the period from 1652 to around 1827, the Dutch 

dominated the legal profession, although not much is known 
about the forms legal practice took.2 In the 19th century, the 
British occupied the Cape, which was transferred to them by the 
Dutch in 1815.3 Thus, ensued a period of English legal reform 
that influenced the forms of practice.

In 1827, the Charter of Justice introduced English adjectival 
law to South Africa, bringing about major changes to the 
administration of justice, and the right to practise.4 At the first 
sitting of the newly established Supreme Court of the Colony of 
the Cape of Good Hope, nine advocates were admitted under 
the new regime.5 Although they were all members of the Cape 

To hold chambers 
or not?

That is the question.

by Thuli Sebata-Vundla, Patrick Wainwright
& Patrick MacKenzie, Cape Bar
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Bar, that designation referred to the seat of the Division at which 
they practised and not to the association as we know it today. 
With so few members, one might accept there was no need for 
the formation of an association. When exactly the first voluntary 
association of advocates was formed is uncertain – so, too, 
whether it obliged its members to keep chambers.6 

There appears to be some link between the duty to keep 
chambers and the English practice of joining a ‘set’, i.e. a set of 
chambers where a group of barristers, practising independently, 
joined together to share the costs of chambers.7 That practice, in 
turn, might well be connected to the Inns of Court that formed, 
in London, in the 14th century. They were not only places for 
the legal education of barristers who appeared in the King’s 
Courts, but they also provided accommodation; hence the 
title “inns”.8 As such, in the formative years of the profession, 
barristers lived and practised from the same premises. 

That gets us somewhat closer to the origins of the duty 
to keep chambers, but neither the reason for that duty, nor 
whether or how it has evolved. As with all duties, it most likely 
began as a practice necessitated by the practical realities of the 
times. After all, it is a duty not imposed by law, but adopted 
in the constitutions of the Bars that counsel join voluntarily. 
Indeed, membership of a particular Bar is not a prerequisite to 
practise as an advocate.9 There are many advocates that are not 
members of a Bar and are, therefore, not subject to the duty to 
keep chambers.10

In effect, the duty to keep chambers is one of the most 
fundamental differences that remains between advocates that 
are members of a Bar, and those that practise independently of 
such an association.

While the duty to keep chambers is, therefore, a matter 
more of practice than law, the law is not completely silent on 
the topic. The Code of Conduct,11 published under the Legal 
Practice Act,12 defines “chambers” in item 1. 7 as “premises suitable 
for the practice of an advocate”. Suitability, under the Code, might 
be construed as a subjective criterion, since it does not stipulate 
where counsel’s chambers ought to be located, or whether these 
chambers should be in a “set”, i.e. with other advocates, nor 
indeed what might be considered “suitable”. 

The fundamental question is whether there is a connection 
between the objects of the Bar associations and the duty to 
keep chambers. Are these objects better promoted by the duty 
to keep chambers? The objects of most Bars are the protection 
and promotion of the interests of that particular association and 
its members (“interests”); supervision, control and discipline 
of the professional conduct of its members (“control”); and 
consideration and promotion of improvements in the teaching 
and practice of the law (“standards”).13

Does keeping chambers that are approved by the Bar 
promote its interests and those of its members, such that it 
enables the Bar to perform its controlling function, and facilitate 
the maintenance and improvement of teaching and practice? 
That question is a matter more of practicalities than one of 
principle. And it is one that the Bars themselves have answered 
in the affirmative. Suffice it to say that bringing advocates 
together into buildings approved by the Bar creates a community 
in the fullest sense of that term. 

The requirement to hold chambers – especially chambers 
approved by the Bar – centralises the Bar’s ability to exercise 

control and discipline over its members. It is, after all, easier to 
monitor members when they practise on the Bar’s doorstep. 
Indeed, exercising discipline over its members was previously 
one of – if not the – foremost of the Bar’s responsibilities. But 
that function has now been assumed by the Legal Practice 
Council and the Bar limited to disciplining its members in 
respect of infractions that might end with the termination of 
membership only.14

How then is the rule implemented?

Each bar does it differently
For the past several years, the Pretoria Society of Advocates 
(PSA) has not had an official housing policy. However, the 
underlying rule has always been that the member had to have 
chambers in a recognised building approved by the PSA Bar 
Council. The criteria used for such approval includes:

The viability of the group seeking approval, taking into 
account of any specialist practitioners in the group with the 
object that each group be sufficiently balanced to deliver a 
satisfactory and balanced legal service;

The group must ideally have well-balanced seniority levels, 
with the typical yardstick being at least one silk to eight juniors 
in each group;

Only members of the PSA may take up chambers in the 
building approved for occupation by a particular group.

As of 2020, the PSA introduced the autonomous 
administration of own in-house affairs as far as lease 
agreements, finances and staff is concerned. The PSA 
is currently considering the possibility of amending its 
constitution, especially with a view to addressing any perceived 
shortcomings of its housing policy. 

What is more, members of the PSA meeting certain 
requirements may apply for exemption from the duty to keep 
chambers:
•	 	 Full	time	academics	at	a	law	faculty	at	a	university;
•	 	 Full	member	advocates	with	Chambers	at	any	of	the	

constituent members of the GCB;
•	 	 Members	who	are	65	and	older	who	are	in	semi-

retirement;
•	 	 Members	opting	for	semi-retirement	due	to	ill-health;
•	 	 Members	whose	membership	is	about	to	be	terminated	

due to non-payment of Bar expenses i.e. for a maximum 
of six months allowing the member a break to sort out 
their finances and hopefully apply for chambers again 
thereafter when they have recovered.

The Eastern Cape Society of Advocates (ECSA) also maintains an 
autonomous administration of in-house affairs as far as housing 
is concerned. For example, in Oasim Chambers in Port Elizabeth, 
members hold individual leases with the landlord. However, in 
Club Chambers, also in Port Elizabeth, ECSA pays for the rental. 
Members, in turn, pay ECSA, which bears the costs of vacant 
chambers and shares those costs amongst existing members. 
The same arrangement applies to St George’s Chambers in 
Grahamstown.

Each set of chambers deals with its applications from 
prospective tenants for chambers in their particular building. 
Fortunately, there has never been a shortage of chambers at the 
ECSA and it has been able to accommodate its members. 

To hold chambers or not
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To promote and support new members of the profession, 
new members of the St George’s Chambers are offered a rebate 
for the first three months’ rental. Thereafter, between four to six 
months, members can obtain a rebate of half the monthly rental 
with no levies. Only thereafter do members assume full liability 
for chambers. 

The proximity of these chambers ranges between 60 and 
850 meters from the High Court, thus building a closely knit 
community of advocates in one place.

The Society of Advocates of KwaZulu-Natal (SAKZN), like 
its sister Bars, also applies an autonomous administration model 
with each member holding the lease in their respective names. 
Currently, the SAKZN Bar Council has five approved buildings 
in which members can hold chambers.

For a building to qualify for approval, there should be at least 
20 proposed members ready to occupy chambers. The facilities 
in the proposed building should also be appropriate. However, 
recognising that the profession and policy must adapt with the 
changing times, the SAKZN Bar Council has, in the last one and 
half years, approved suburban chambers. However, it is yet to 
evaluate how these new chambers affect the current housing 
policy. The re-organisation of groups has led to a refreshing mix 
of junior and senior members.

The SAKZN infrequently allows exemptions from holding 
chambers but on application, each is considered on its merit. 

The Cape Bar has always maintained a centralised approach 
to the approval of chambers. Historically, the Cape Bar would 
negotiate a head-lease directly with the landlords, assuming 
direct liability for vacant chambers. Members would then 
conclude individual leases with the landlord in a designated set 
of chambers. 

In recent years, the Cape Bar has become more flexible with 
regard to housing its members. This is especially true of its new 
members, who the Cape Bar accommodates in its Scottish model 
chambers. These chambers offer an individual open-plan work 

space at significantly lower rental cost compared to traditional 
chambers.

Moreover, the Cape Bar also offers transformation bursaries 
to deserving junior members to assist in defraying rental and bar 
dues for at least the first six months of their practices.

Recognising the imminence of change, the Cape Bar Council 
took the first tentative step in a new direction of its housing 
policy in May 2020, when it resolved to appoint a committee to 
investigate the need for and the legal, practical and financial feasibility 
of a new Housing Policy.

That sub-committee prepared and circulated a survey 
amongst members to collect detailed data from members 
regarding their views on the current housing policy, their 
personal preferences for housing, and for housing policy reform. 

The survey offered members a range of options to consider 
from which they could select their individual preferences. The 
options on offer included familiar options, such as sharing of 
chambers and extending the Scottish Model Chambers, as well 
as more ‘radical’ changes, like setting up satellite chambers and 
the formation of groups. The results of that survey showed that 
a number of members were in favour of a more flexible housing 
policy.

In sum, each Bar applies the duty to keep chambers in their 
own way, with only subtle and nuanced differences among 
them. Yet, it is true that the duty to keep chambers and the 
concomitant financial obligation that the duty imposes has often 
been the cause for members relinquishing their membership.

The reality of resignations
The years 2019 and 2020 were not kind to the PSA, as several 
members terminated their membership due to non-payment of 
Bar dues and other financial constraints. All in all, approximately 
300 members left the PSA between 1 January 2019 and 1 January 
2021. In that same period, the PSA received about 100 new mem-
bers, mostly pupils. The addition of new pupils has softened 
the blow of such loss en masse, but it remains to be seen whether 
those new members will survive in what is undoubtedly the 
most challenging time to start practising. 

The financial constraints that precipitate members from 
relinquishing their membership is not unique to the PSA. 
Indeed, each of the Bars has had its fair share of resignations 
and terminations.

For instance, the ECSA had approximately 20 resignations 
between 2018-2020 (although the reasons for such were not 
documented).

Likewise, the SAKZN had 44 resignations in the last three 
years with the reasons given varying from emigration, relocation 
within the republic and death. 

“The requirement to hold chambers – 
especially chambers approved by the 
Bar – centralises the Bar’s ability to 
exercise control and discipline over 
its members. It is, after all, easier 
to monitor members when they 
practise on the Bar’s doorstep.”

To hold chambers or not
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Has the rule become obsolete?
In recent years, the legal profession has been hounded for being 
archaic, inflexible and adopting change at a snail pace. Covid-19 
has shaken things up a bit and imposed the new normal of vir-
tual court appearances. But does that mean that one might run 
their practice virtually in the future? What effect would virtual 
practices have on the requirement to keep Bar allocated cham-
bers? How then would the Bar maintain the control of its mem-
bers and simultaneously promote access to justice?

It seems that Covid-19 has inadvertently placed the utility of 
the rule squarely under scrutiny. The simple question is this: has 
the rule become obsolete?

Certainly, several bars have indicated their plans to 
reconsider their respective housing policies. The inadequacies 
(and arguably the inequalities) of the rule are evident. The 
recent resignations of Anton Katz SC and Ishmael Semenya SC 
from the Cape Bar and Johannesburg Bar, respectively, bear that 
out.

Yet, change is an inevitable certainty. That adage holds true 
even for the legal profession that eschews change in favour of 
legal certainty. 

That requires both our courts’ and the Bars’ control measures 
to be modified, modernised and made relevant to the era that 
our practice is moving into.

Yet, at the same time, for a profession that plays a 
fundamental role in our society, change must be handled 
carefully and comprehensively. It is a decision that cannot – and 
must not – be rushed.  A

Notes
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Would the recent amendments to the summary judgment 
rules have been introduced if the Task Team of the Rules 

Board for Courts of Law had included silks from the Bar who 
had gone through the mill? 

The amendments are mainly:1

(1) summary judgment may be applied for only after the 
defendant has pleaded;

(2) both parties must delve into some facts.

To indicate the amendments to High Court rules 32(1) and 
32(2):

“32 (1) The plaintiff may after the defendant has 
delivered a plea apply to court for summary 
judgment (on certain types of claim);

“32(2)(a) [The plaintiff shall within] Within 15 days after 
the delivery of [notice of intention to defend] the plea, 
the plaintiff shall deliver a notice of application for 
summary judgment, together with an affidavit made 
by [himself] the plaintiff or by any other person who 
can swear positively to the facts.
(b) [verifying] The plaintiff shall, in the affidavit 

referred to in sub-rule (2)(a), verify the cause 
of action and the amount, if any, claimed, and 
identify any point of law relied upon and the 
facts upon which the plaintiff ’s claim is based, 
and explain briefly why the defence as pleaded 
does not raise any issue for trial [stating that in his 
opinion there is no bona fide defence to the action and 
that notice of intention to defend has been delivered 
solely for the purpose of delay].”

Words marked [ ] and in italics are the words that were 
removed.

The Task Team’s report may be suggestive of a poor 
defendant who is not on an equal footing with the nasty 
plaintiff. The Task Team also relied on the prospect that the 
unamended Rule 32 may be unconstitutional because it puts the 
defendant on the back foot by shifting an onus to him/her. Those 
bogeys must be set aside.

A defendant who notes appearance to defend is either 
knowingly seeking time or has a particular defence in mind. He 
is able to state his defence. 

SUMMARY JUDGMENT QUERIES

by H C J Flemming
retired judge of the High Court
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Summary judgment queries

It is trite that a rule 32 application does not try to ‘prove’ 
the plaintiff ’s claim. Rule 32(4) prohibits all evidence other than 
about the holding of an opinion. When a defendant disputes 
something that appears in the summons, the Court does not 
decide the ’issue’. (Maharaj v Barclays National Bank Ltd., 1976(1)
SA 418(A) at 426A.) A compliant summary judgment application 
only lays down a challenge. It challenges (a) whether the 
defendant has a defence and (b) whether the defendant is 
honestly seeking a decision on that defence. (It should be 
noted in passing that there is now no requirement to warn the 
defendant that he must meet those points. The need for the 
deponent to state that he is of opinion that there is no bona fide 
defence was deliberately removed.) 

Rule 32 tried to confine challenges to responsible ones by 
requiring someone sufficiently close to the facts to state an 
opinion.

The Rules Board did nothing to create a greater or beter 
safeguard despite the Task Team’s criticisms about ‘abuse’ 
by plaintiffs. Rule 32(9)(a) was designed to counter abuse. It 
requires the trial court to consider whether the plaintiff who had 
some warning of the defence applied for summary judgment 
only to tie defendant down (or to earn fees?). However, most 
matters do not reach trial stage. In addition, courts abdicate 
their intended control function inter alia by ordering costs of 
the summary judgment application to be costs to be ‘costs in 
the cause’ instead of reserving costs. (Granting leave to defend 
only by reason of the plaintiff ’s consent also goes against the 
grain. Rule 32 rule contemplates that the very right to defend 
is suspended by the mere application for summary judgment. 
Should rule 32 be amended to regularise the plaintiff ’s consent 
as an adequate basis for granting ‘leave to defend’?)

The summary judgment process creates no burden to 
disprove the plaintiff ’s claim. A defendant essentially needs 
only to state under oath such facts as would, if true, constitute 
a defence. In practice he would obtain leave to defend at almost 

a whiff of a defence or even by virtue of the court’s discretion. 
Defendants, even where much is at stake, like the R34m in 
Rees v Investec Bank Ltd 2014 (4) SA 220 (SCA); 2014 ZASCA 
38, did not assert unconstitutionality before a court. The test 
for an exception that a plea discloses no defence is similar 
but I know of no assertion that the exception procedure is 
unconstitutional. I suggest that there is no substance in a view 
that the unamended rule 32 was at risk of being nominally 
unconstitutional. Had it been, I would venture that courts 
would have found any limitation on access to a trial hearing to 
be justified. Eliminating bogus defences is in the public interest, 
and frees courts to attend to real disputes and to save plaintiffs 
the injustices of costs, delays and risks caused by abuse of 
procedure. The granting of summary judgment is not intended 
to be, and does not operate as, unfair or unjust. It is not even 
“drastic” except in the perception of a defendant who should 
not be defending in the first place. (Joob Joob Investments Pty Ltd 
v Stocks Mavundla Zek Joint Venture 2009 (1) SA 1 (SCA); 2009 
ZASCA 23, para 33.)

The Rules Board prima facie agreed with its Task Team that 
the plaintiff under the unamended rule 32 wrongly did not 
have to “indicate” what “exactly” its cause of action is nor 
“(exactly) what facts it relies on, or why a defendant does not 
have a defence”. The amendments do not achieve an outcome 
where that criticism falls away. In any event it is not valid 
criticism. The unamended procedure was aimed only at getting 
the defendant to state what defence he wanted to promote. 
Summary judgment will not be granted if the summons does 
not positively plead enough facts to support the cause of action 
for the relief that is being claimed. Greater particularity than 
that is not necessary to get a defendant to state his defence. 
The new requirement that the plaintiff must state “the facts 
upon which the plaintiff ’s claim is based” (rule 32 (2)(c)) takes 
matters no further in relation to the court’s adjudication of a 
summary judgment application. But defendants will try to 
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make something of the intent and vagueness of the sub-rule. 
(Why a plaintiff must “identify” a point of law under oath is 
also not clear. What must a plaintiff explain under oath about an 
argument or about law? And how does he “explain” the simple 
point that nothing in the plea amounts to a defence?)

The view of the Task Team was that the hitherto required 
affidavit was unsatisfactory in that it amounted to “speculation” 
because the founding affidavit is deposed to at a point in time 
when the deponent does not know what the defendant has in 
mind. The purpose of the summary judgment procedure is to 
handle the very situation that the plaintiff is perplexed about the 
reason why the defendant is defending. A summary judgment 
application should consist only of what is necessary to expose 
the defendant’s inability to put up a bona fide defence, not to 
be inquisitive about evidence. There was no need to take away 
the “opinion” of a qualified deponent about the defendant’s 
position.

One may expect some defendant to question what is 
required/permitted by demanding that the plaintiff, alongside 
his deponent, must testify about “the facts upon which the 
plaintiff ’s claim is based”. Firstly, the summons already states all 
facts that were necessary to plead for a complete cause of action. 
By choosing this specific sub-rule (32(2)(b)) for requiring facts, 
an unguided degree of venturing into evidence is required. That 
implies that the careful intent in rule 32(4) to avoid all evidence 
emanating from the plaintiff except for the deponent saying he 
is able to swear to the facts – which he then never does – is cast 
overboard. Secondly, a summary judgment application involves 
costs. In the Rees case the combined summons consisted of 250 
pages with 770 pages of annexures of mainly liquid documents. 
Under Rule 32(2)(c) the plaintiff had to attach that again to the 
summary judgment affidavit. Duplication would be welcome 
to the plaintiff ’s attorney whether or not the defendant wards 
off the application. Drafting or settling, copying, perusing, etc 
is increased. So practitioners do not object to the state of a court 
rule.

What would probably be inadmissible in court proceedings is 
the fact that the Task Team deliberately overruled its chairman’s 
view that the plaintiff ’s founding affidavit had to be confined. 
If the plaintiff is allowed to traverse more than appears in a 
straightforward summons, I cannot foresee a way in which 
courts can sufficiently control legal costs. (Some jurisdictions 
introduced practice manuals that cause avoidable costs instead 
of only facilitating operations, and do so also by way of ultra 
vires rule-making)

If it should be found that more facts than those that are 
necessary to complete the cause of action are required in order 
to remove “speculation”, a plaintiff who has seen the response 
in a plea will have a justified apprehension that the denials of 
his assertions in the summons will be repeated in the summary 
judgment affidavit of the defendant. In a factual situation like 
the Rees case, the plaintiff would therefore in his founding 
affidavit want to prove the various occasions where liability 
was not disputed or admitted and, because the “best evidence” 
is required, attach 80 documents sent and received by various 
attorneys who arranged for extension or sought collection. The 
full “facts” would have included proof of advancing the money 
to the principal debtors. May a plaintiff who claims the balance 
on an account attach 734 invoices? A plaintiff will realise the 

need for careful drafting because cross-examination will address 
any differences between evidence adduced at the trial and the 
summary judgment affidavit and question the reliability of 
‘new’ evidence. How will this affect costs?

It is not clear how the court in the Rees case came to know of 
so many facts that were extraneous to the liquid documents. The 
defendant’s affidavit is an improbable source. See para 14 of the 
judgment. Can facts now be included in the deponent‘s affidavit 
to expand on why the deponent is able “to swear positively”?

If facts now have to be ‘proved’, the amended rule renders 
the summary judgment application unavailable in some 
situations. Under the unamended rule the plaintiff would not 
need two deponents. One person would express one required 
“opinion” under oath. However, if the plaintiff had to place 
“facts” under oath, Ms. Ackerman in the Rees case, working in 
the collections department, although she satisfied the court’s 
view of her being able to ‘swear positively’, would probably not 
be able to testify in the true sense about the advance of money 

Summary judgment queries
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to the defendant, repayments and identifying the letters from 
various attorneys of the principal debtors. The amended rule 
probably still does not permit two deponents e.g. one deponent 
to prove the fact of ownership and another to prove the fact that 
the defendant is in occupation. The result under the current 
rule, in requiring that the “facts” be under oath, seems to be that 
the plaintiff is stuck with a bogus defence.

The Rees case illustrates a pre-amendment problem. 
Ms. Ackerman had some unknown qualifications. She was 
a “recoveries officer”. She testified that she had “acquired” 
personal knowledge of the defendant’s “financial standing” 
with the applicant. She may have had knowledge to ‘swear 
positively’ as the SCA found, but not to be a witness to ‘facts’ 
that countered the proposed defence. Furthermore, is a layman’s 
opinion adequate if law becomes involved? See Tesven CC v 
South African Bank of Athens 1999 (4) SA 396 (A), 1999 ZASCA 75; 
and 2000 (1) SA 26 (A).

Two possibly concerning aspects were left unattended but 
may have contributed to the decision to omit the requirement 
that the plaintiff ’s deponent make a challenge based on opinion. 
Firstly, also in summary judgment matters, it has become a 
dream world to think that the oath is actually administered in 
police stations (and elsewhere?). The rubber stamp is simply 
applied. Secondly, the requirement that a person must be able 
to “swear positively”, is in danger of being watered down to 
being meaningless. At the time of Maharaj the branch manager 
of a bank was overseer of handwritten entries in ledgers that 
were maintained at the branch – and staff could not leave 
before the day’s entries balanced. There seems to be judicial 
approval for a deponent now qualifying if he says: ‘You owe 
me R 10.11 because my cessionary says so’. See Stamford Sales & 
Distributors Pty Ltd v Metraclark Pty Ltd 2014 ZASCA 79. Or: ‘You 

owe me R10.11 because I say so, as appears from my certificate 
of balance’. Or simply: ‘you owe what my computer says’. See 
the Rees case, supra. (Such a certificate also cannot be a liquid 
document. A certificate from the defendant’s architect or other 
agent may be different.) In the Stamford case it was held that 
“first hand knowledge of every fact cannot and should not be 
required” and “personal knowledge may be gained by a person 
who has possession” of all (?) the documentation. Even if he 
did not look at any documents? Space does not allow further 
comment.

After filing of the defendant’s plea, the plaintiff ’s options 
now are:

(a)  Note an exception that the plea does not disclose a 
defence. That comes on the court roll after some months. 
If the exception is upheld, the order is accompanied by 
a right to amend. After another month the new plea is 
delivered that also discloses no defence. And the cycle is 
repeated.

(b)  Within 15 days from the plea, apply for summary 
judgment for better or for worse, knowing that the 
plaintiff starts something in the nature of motion 
proceedings hovering above the action proceedings and 
knowing that in those specific motion proceedings a 
dispute about a “fact” cannot be resolved by hearing oral 
evidence.

(c)  Make the effectiveness or otherwise of the court 
administration determine the decision. Is the waiting time 
for trial so close to completing the summary judgment 
process, that sitting it out is preferable? The plaintiff will 
know that whichever route he takes, the defendant will 
probably not be able to pay the legal cost. Defendants so 
frequently fade after they have gained as much time as 
possible by courtesy of the court process, when they have 
to place their own lawyers in funds.

(d) Apply for judgment by way of application (notice of 
motion) and absorb any disallowed costs. That could in 
some jurisdictions be the most “summary”.

At best there no longer exists true “summary” judgment. The 
very object of that type of procedure has been destroyed. Has any 
other developed jurisdiction cast itself so effectively into the posi-
tion of an inability to weed out abuse?

Still, the amendment contains one good idea but in a wrong 
place. It seems sound that the plaintiff must be more open about 
its case. But the expanded statement of facts belongs in the 
summons, not in an elective procedure like summary judgment. 
(In the right place it will bring the advantage to summary 
judgment matters that the defendant is induced to answer 
pointedly.)

Leaving aside the magistrates’ court where the function 
of debt collecting is foregrounded, High Court claims are still 
substantial for many people, clarity to the layman is important, 
and the simple summons is too much of a mere label. With 
modern technology it is not asking too much that every 
summons in all types of case must set out the claim in systematic 
paragraphed form. It will also gain time and limit costs. A 
declaration must be only optional. The proposal is not to allow 
depositions as used in some American jurisdictions. Actual 
evidence is unnecessary in the early stages of action proceedings. 
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Depositions will get out of hand just like heads of argument have. 
Perhaps we could be reminded just how uninformative 

summonses are, by considering the following: When negligence 
is relied on, ‘allegations’ stop at the labels of value judgments 
(conclusions) such as ‘defendant did not keep a proper look-out’. 
When I last dealt with these matters, the pleadings disclosed 
practically nothing about injuries and neither the attorneys nor 
the advocates could explain what the evidential dispute was until 
the experts met and stated that the issue was whether the pain in 
the arm came from the shoulder or from the neck.

What would be required is a paragraph similar to an opening 
address to court. It must state how the plaintiff will go about 
proving his claim. For example: ’The defendant bought goods 
over the counter and usually signed purchase invoices for each 
purchase. Monthly statements of accounts were delivered to the 
defendant who never challenged the correctness. In December 
2031 the defendant admitted liability that the amount that was 
due was R mno’. Or: ’The plaintiff was cycling along Birch road 
in a mainly northerly direction when a bakkie with registration 
OXY oon GP driven by the defendant and coming from the 
plaintiff ’s left, ran the plaintiff over. The plaintiff will testify and 
will call an eye-witness and the person who drew a plan of the 
area.’ The summons will state: ‘The plaintiff suffered abrasions 
on his left fore-arm’.

A different sub-rule will require listing the types of 
document that are available to the plaintiff to prove his claim. 
Compliance will be: ‘The type of documents that the plaintiff 
has available are a sketch plan of the collision area with a key, 
photographs of the bicycle and the bakkie, and a medical 
report’. Such compliance may help eliminate the autistic cries 
about the importance of discovery affidavits. (Negligence 
causing injuries will, of course, not figure in summary judgment 
matters.)

The reasons in favour:
(a) In modern times the entitlement to wear your weapon 

behind your back has receded and a court has no time 
for hedging against frankness and open discussion until 
enough fees have been earned;

(b) The new combined summons will tend to guide the 
defendant into pointed opposing affidavits in summary 
judgment matters.

(c) It would promote a disclosure that would enable proper 
use of the power to hear the defendant orally. (I once 
called for the defendant to explain himself further in an 
oral hearing in a week’s time when his only defence was 
that he did not receive a necessary demand. The opposi-
tion evaporated.)

(d) A court should be able at the hearing of a summary judg-
ment matter there and then to lay down directives or 
to encourage the parties to agree on the effective future 
handling of the case. The Johannesburg High Court li-
brary should still have a British book about the benefit of 
interlocutory conflict for modern courts. Thus when it is 
known that the defence is one of prescription, the court 
may lay down that the only issue is about prescription 
and, subject to a ‘replication’ if desired, dispense with 
pleadings. The proposed procedure will give the court 
an early handle on calling a pre-trial conference of the 
parties or before a judge. (Thus, for example, I recall that 

in a pre-action rule 43 application the wife claimed that 
the husband’s salary was R xy in response to which he 
produced a salary slip for less. I followed up with a call 
for a pre-trial conference to discover the reason for the 
dispute. It appeared that the wife knew of dividends 
from shares in company but the husband informed that 
the company had been liquidated as insolvent. The wife’s 
attorney made a quick check and the whole action was 
settled.)

(e) A court should be required at the hearing of a summary 
judgment application to get information from the de-
fendant about the extent to which the plaintiff was aware 
of the successfully raised bona fide defence and, either at 
or after the hearing, decide the issue of costs of the sum-
mary judgment procedure.

In a nutshell, alongside consequential amendments to rules and 
forms:

1. The simple summons should be abolished. The “com-
bined summons” loses the word “combined” and need 
not be signed by counsel.

2. The part of the summons that sets out the cause of action 
must follow the paragraphed style of a declaration and 
its other content requirements.

3. In addition to current requirements for “all pleadings”, 
new sub-rules should require (i) an opening-address 
rule; (ii) a documents-available rule; (iii) specialised rules 
for e.g. negligence.

4. Within the time available for applying for summary judg-
ment, a plaintiff should be able to deliver a declaration 
that must be signed by attorney and counsel. (This is for 
more complicated cases and will only be justifiably deliv-
ered if there has been a notice of intention to defend.)

5. Summary judgment rules 32(1) and 32(2) should then be 
restored to their unamended state. Rule 32(3)(b) should 
be amended to require the defendant to deal paragraph 
by paragraph with the plaintiff ’s summons. Admitted 
paragraphs should be dealt with jointly.

6. It needs to be considered whether the requirement of 
a deponent’s opinion affidavit should not be scrapped 
altogether in favour of a notice stating that the plaintiff 
believes that the defendant has no defence and a Rule 
that the defendant must file an affidavit that discloses 
fully the nature and grounds of his defence and also the 
facts (not only “material facts”) that he relies on for any 
claimed defence.  A

September 2020

Notes
1 For an unknown reason the defendant must now give security to the satisfaction 

of “the court” instead of “the registrar”. Without the word being ‘cooled off’ by 
reference to “’within 15 days”, the word “shall” reads as if a plaintiff is obliged 
to apply for summary judgment. 

Summary judgment queries
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In July 2019 I was awarded a bursary by the International 
Association of Law Libraries, to attend the Annual Course 

after a rigorous application process. The purpose of this article is 
to give advocates brief insights into the content of the course.

The annual meeting started on 27th October with the Pre-
Conference Workshop, at the Parliament of New South Wales 
(NSW) entitled “An Introduction to the Australian Legal System and 
Legal Research”. It included an overview of Australia’s English 
common law roots, the Commonwealth Constitution, how 
Commonwealth laws and the laws of the eight states/territories 
work and interact within Australia’s federal/Commonwealth 
system, the Australian court hierarchy, and how international 
law and treaties are incorporated into domestic Australian law. 
Research skills covered case law, legislation and secondary 
sources, and focused on open access resources. It was a very 
useful grounding for the days to come, and the presenters 
kindly made the content available for the use of delegates and 
researchers via a Creative Commons Licence.

The Annual Meeting got under way on 28th October at 
the University of New South Wales Sydney CBD campus. 159 
delegates attended from 22 countries, 48% of which were first 
time delegates, including myself. The conference was opened 
with a “Welcome to Country” address by Aunty Norma Ingram, 
which acknowledged the First Nations (Aboriginal) People of 
Australia. After an address by the IALL Chairman, Mr Vervliet, 
the opening address was given by The Hon. Susan Kiefel AC, 
Chief Justice of the High Court of Australia. She gave a brief 
overview of the content of the Annual Course and discussed the 
role of librarians and libraries in the legal profession 1. 

The keynote speaker for the day was Her Excellency, the 
Honourable Margaret Beazley AO QC, Governor of New 
South Wales. She spoke on ”Australia’s Legal History & Colonial 
Legacy” and gave delegates an overview of the English law 

roots of Australia from the time of Captain Philips landing in 
1778, in what is now Sydney Harbour, to the present time. Her 
presentation echoed what we learnt in the Pre-Conference 
Workshop and set the scene for sessions that were to come.

The rest of the morning was dedicated to a panel discussion 
on Australian Indigenous Peoples and the Law, giving an 
overview of how the First Nations have been affected by the 
adoption of English law, since the colonisation of Australia until 
the present day. 

Associate Professor Thalia Anthony spoke on “Colonial Legal 
Histories and Indigenous Sovereignty”2. Australia was deemed to 
be Terra Nullius when first discovered and settled by the British. 
Aboriginal laws were considered superstitions, the Supreme 
Court of Australia does not recognise Aboriginal jurisdiction 
(customary law) and the Aboriginal people are subject to the 
Anglo-Australian law of the country. A landmark case that 
challenged this was Mabo v Queensland ([1992] 107 ALR 1) which 
found that the doctrine of Terra Nullius as applied to Australia 
was invalid, and that the British did not acquire exclusive 
legal possession of the land in 1788. Other cases found that 
Indigenous People in Australia are to be subject to the same 
jury selection and criminal laws as the descendants of the 
Australian colonisers. Professor Anthony went on to discuss 
the incarceration and criminalisation of Indigenous People, 
particularly that of the youth, and touched on deaths in custody. 
A number of Indigenous-owned and run justice, well-being 
initiatives and interventions have been created, which bode well 
for the future. This session related back to Governor Beazley’s 
session and set the scene for the panel discussion “NSW 
Circle Sentencing and the NSW Youth Koori Court”, presented by 
Magistrate Sue Duncombe. 3 Magistrate Duncombe unpacked 
the juvenile justice system in Australia. Aboriginal youth 
comprise 56% of the total juvenile population in jail. This large 
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percentage is due to them being part of a socially, economically 
and culturally disadvantaged population group. The Children 
(Criminal Proceedings) Act of 1987 dictates how juvenile 
offenders should be treated and what flowed from this was the 
NSW Youth Koori Court, which was officially opened in 2015. 
Many of the issues that come to court are drug and alcohol 
abuse, offenders being poorly educated, homelessness, and most 
importantly a disconnection from cultural norms that define 
behaviour. The court processes are informed by therapeutic 
justice, restorative justice, mediation and culturally appropriate 
sentencing that involves Aboriginal Elders, respected persons 
and family members in the process. Community service plays a 
key role in the rehabilitation of offenders. Young offenders are 
involved in initiatives that will educate and incentivise them to 
change their behaviour. The latter has proved successful, with 
many young offenders not re-offending. Young people are then 
able to hold down jobs, find accommodation and some become 
mentors for young offenders coming through the court system.

Dr Terri Janke of Terri Janke and Company then presented 
a session on “Protecting Indigenous Cultural Property”.4 Indig-
enous culture and intellectual property (ICIP) is linked to the 
Aboriginal people’s culture, land, identity and cosmology. In-
dividuals are responsible for, and take on, the roles of passing 
and preserving indigenous knowledge. Customary laws inform 
consultation and consent processes. The UN Convention on the 
Rights of Indigenous People and the UN Convention on Biologi-
cal Diversity (with its supplementary agreement, The Nagoya 
Protocol) inform how International Law relates to Indigenous 
Cultural and Intellectual Property Law in Australia. The World 
Intellectual Property Organisation’s Inter-Government Commit-
tee on Intellectual Property and Genetic Resources, Traditional 
Cultural Expressions and Traditional Knowledge have drafted 
provisions which relate to indigenous intellectual property law. 
Dr Janke discussed each aspect of ICIP law, highlighting the 
Australian legislative provisions, and the challenges that each 
aspect of ICIP present, using case studies and court cases. Aus-
tralia has created the True Tracks protocol to balance the IP right 
of indigenous people, which then informs a national standard 
for IP across technologies, tourism and business. 

The last session for the day was on “Parliamentary Privilege 
and its legal implications” held at the Parliament of New South 
Wales, presented by Stephen Frappell, Clerk Assistant of the 
Legislative Council. His session tied in with Governor Beazley’s 
lecture and the session on Australia’s Constitutional Quirks by 
Professor George Williams the following day. Privilege in the 
NSW Parliament rests largely on the common law of necessity 
and on Article 9 of the 1689 United Kingdom Bill of Rights. NSW 
is considered a local legislature and has no punitive powers 
under this statute. Apart from the Parliamentary Evidence Act 
(NSW) of 1881, which can compel witnesses to appear before 
Parliament, there are no other legislative measures governing 
privilege. Immunity protecting freedom of speech in parliament, 
and Parliamentary proceedings themselves, are governed by 
Article 9. The Australian Parliament enacted the parliamentary 
Privileges Act in 1987, section 16 (3) of which recognises 
the immunity of Parliament, that legislatures exercise their 
constitutional rights and courts may not interfere. Parliament 
is therefore self-regulatory. Because NSW is recognised as a 
sovereign state within a functioning democracy, Parliament 

can impose fines and sanctions on members as well as 
compelling government to submit state papers to parliament 
to enable access to government information in the interests of 
transparency of government. 

Day two of the conference started with Professor George 
Williams AO’s session “Australia’s Constitutional Quirks”. A 
few years ago a survey of Australians showed that 47% of 
respondents did not know that there is a written Constitution 
for the country and when asked if Australia has a Bill of Rights, 
61% of respondents said “yes” but the country doesn’t have 
one. Australia’s Constitution was assented to in 1900, forty-four 
referenda have been held to amend the Constitution, with 
only eight succeeding, with the last successful amendment 
being in the 1970’s. Part of the reason for the slow reform of the 
Australian Constitution is that there’s no public pressure, due 
to the population being ignorant of its existence. Constitutions 
are reflective of the times in which the document is drafted. The 
Australian Constitution is indicative of this being part of early 
20th century laws and it’s seen in the clauses. The Australian 
Constitution is skewed against the Aboriginal peoples, due to its 
drafting in the 1800’s. It focuses on trade, while people and their 
rights are ignored. International conventions ought to balance 
the areas where the Australian Constitution is weak, e.g. human 
rights instruments. Australia is a signatory to conventions but 
they are not enacted in Australian laws so they have no effect. 

Associate Professor Emily Crawford discussed “International 
law in Australia” 5. She examined the impact of international 
law on Australian law, whether international law must be 
received and how does this reception occur, the executive act 
of ratification either by way of legislation passed by Parliament 
or by decisions of the courts, and is the process of receiving 
international law into domestic law different depending 
on the source (i.e. custom v treaty). In summary, Australia 
follows a dualist, transformation approach: international law 
and domestic law are separate. Treaties do not form part of 
Australian law unless made part of that law by legislation and 
Comparative International Law is not part of Australian law 
automatically, but influences Australian law through statutory 
interpretation and (probably) the development of the common 
law. The exception is customary law: international crimes 
recognised by customary international law do not become part 
of Australian law in the absence of implementing legislation. 
This session linked to the sessions on Australian Indigenous 
Peoples and the Law, as well as to the Constitutional law 
session, the session on Refugee Law and on the session about 
International Environmental Law in Australia.

Professor Mary Crock is the co-author of two books on 
Refugee law and its impact on migrant children. In her session 
on “Refugee Law in Australia – the Protection of Migrant Children”,6 

“A few years ago a survey of Australians 
showed that 47% of respondents 
did not know that there is a written 
Constitution for the country and when 
asked if Australia has a Bill of Rights, 
61% of respondents said “yes” but the 
country doesn’t have one.”
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she first gave an indication of the numbers of migrant children 
globally which are determined by world conflicts, children that 
become internally displaced in countries, and how trafficking 
in children also has an impact on numbers. She then discussed 
International Law that affects migrant children, namely the 
Convention on the Rights of the Child, The International 
Covenant on Economic, Social and Cultural Rights and 
Convention on the Rights of Persons with Disabilities. Australia 
has similar issues in dealing with migrant children as other 
countries do. Protection of children is undermined by their 
migrant status, with detention centres set up where children 
are separated from their families and denied opportunities to 
be reunited with them. Ways to combat these issues include 
weighing up whether strategic litigation or public advocacy are 
effective, and making people aware of how migration affects 
children by educating policy- and decision-makers.

Day three of the conference opened with the session on 
“Contemporary Challenges to Open Justice: Law, Technology, and 
Culture” by Associate Professor Jason Bosland. He explained 
what open justice encompasses and how it impacts on court 
proceedings. It is an authentic hallmark of judicial power 
because it allows the scrutiny of administration of law. Court 
practices and procedures become transparent in open justice 
systems. He discussed the role of the media in open justice 
where it plays an important role in conveying court proceedings 
to the public and as a safeguard when it criticises a lack of 
transparency in proceedings. Some courts have embraced use of 
new technologies like social media and journalists are allowed 
to use ICT devices in court. If judges aren’t comfortable with 
the use of these new technologies, in-camera trials may become 
more common and there may be a gag on media reporting 
which is counterproductive to open justice. Changes in privacy 
law are posing challenges to open justice. If the cause of action 
was highly confidential, publishing case-related information 
can be prejudicial and works against open justice. Open justice 
needs to be considered in enabling public interest in law to 
continue. If new media technologies are used they have to 
be treated with care to balance privacy and open justice. The 
proprietary basis of new technology companies can negatively 
skew open justice. Online dispute resolution, especially across 
international borders, will minimise public scrutiny and affect 
open justice principles negatively, due to proceedings occurring 
between parties in a closed ICT-based system which prevents 
outside scrutiny.

Professor Lyria Bennett-Moses’ session on “’Regulating 
Technology’ as a category error and the real work of the Allens Hub 
for Technology, Law and Innovation” 7 spoke to the subjects of 
Legal Tech and Cyberlaw. Law is slower to adapt to using 
technology than the fields of medicine and science, while 

“Rapid technological change unsettles the law quite as much 
as it unsettles people”. Aspects covered in the presentation 
included specific law applied to specific technology such as 
“technological law” (the law of technical standards), the law 
applied to a category of technology (for example “cyberlaw” 
or “nanolaw”), understanding law’s impact on innovation and 
technology diffusion, technology regulation, and legal dilemmas 
resulting from technological change. The types of dilemmas 
that arise from technology and law intersecting include the 
need for special rules to regulate technology. Uncertainty and 
obsolescence arise due to rapid changes in technology and 
access to technology can result in over- and under-inclusiveness 
in society. Professor Bennett-Moses explored the option of the 
creation of legislation for categories of technology, and how law 
reform can be impacted by an evolving technology context.

The activities of the Banking Royal Commission were 
discussed in Professor Pamela Hanrahan’s session “At the limits 
of law: Regulating for non-financial risk in the aftermath of Australia’s 
Banking Royal Commission”.8 The Commission was set up to 
examine the irregularities in Australia’s financial sector after 
repeated breaches of banking laws, and ran from December 2017 
to February 2019. Underlying the Commission’s investigations is 
the premise that financial regulators have become increasingly 
interested in regulating for financial as well as non-financial risk 
(NFR). Regulating for NFR has caused regulatory agencies and 
self-regulatory organisations to increase their engagement in 
four key areas, namely purpose/values, culture, accountability 
and remuneration. Professor Hanrahan used international 
examples to illustrate how regulatory practice is becoming more 
explicit and standardised. This blurs the distinction between 
prudential and conduct regulation, which underpins the twin-
peaks regulatory architecture of several jurisdictions including 
Australia. This change in regulatory environment has led to a 
number of questions: Does this require or encourage the use 
of non-law rules and what happens if non-law rules are put in 
the hands of government regulators to formulate, ‘monitor’ or 
enforce? Are there rule-of-law implications?

Professor Tim Stephens’ session on “International 
Environmental Law in Australia: Old Problems, New Challenges.”9 
spoke on International Law in Australia and to the topic of 
the Post-Conference Workshop on Border Controls, Invasive 
Species and Animal Ethics by Dr Sophie Riley. International 
Environmental Law (IEL) was described by Professor Stephens 
as being a type of public law that conserves and/or manages the 
natural environment and the cultural and built environments. 
IEL is mostly made through treaties, especially multilateral 
treaties, and Australia is a signatory to 40 environmental treaties. 
These treaties have to be incorporated into Australian law once 
they have been ratified, usually through Federal legislation, such 
as the Environment Protection and Biodiversity Conservation 
Act 1999 (EPBC). The individual states/territories of Australia 
then become responsible for the implementation of those 
laws. There is an ambivalence in the Australian approach to 
environmental laws, because even though Australia supports 
global frameworks to protect species and biodiversity (e.g. The 
Convention on Biological Diversity), the protection of coastal 
and marine environments (e.g. The UN Convention on the 
Law of the Sea) and Antarctica, the country is still a major user 
and exporter of fossil fuels and has a significant agricultural 

“Australia has similar issues in dealing 
with migrant children as other countries 
do. Protection of children is undermined 
by their migrant status, with detention 

centres set up where children are 
separated from their families and denied 

opportunities to be reunited with them.”
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Riley on “Border Controls, Invasive Species and Animal Ethics”.10 She 
started her presentation with an overview of the Biodiversity 
Act of 2015. This Act gives Australia the ability to implement 
border controls to prevent the import of invasive species or 
pathogens and also enables the country to implement post-
border controls regarding any pathogens or species that may 
have entered the country. There is uncertainty if these measures 
comply with the 1992 Convention on Biological Diversity and 

the World Trade 
Organisation’s 
Agreement on 
the Application 
of Sanitary and 
Phytosanitary 
Measures. Post-
border controls are 
exercised at federal 
and state level, with 
federal measures 
providing leadership 
and groundwork 
being done at state 
level. Dr Riley 
then discussed 
the problems 
posed by invasive 
species (e.g.cats, 
rabbits, camels and 

foxes). They often cause a major threat to indigenous wildlife 
and can lead to wildlife becoming endangered. Some species 
like frogs and fungus were directly introduced to be used in 
medicine but have reproduced to invasive proportions. The 
control of invasive animal species takes many forms: aerial 
and ground culling as well as baiting with poisons. Poisons kill 
indiscriminately and aren’t reliable, while all measures raise 
animal ethics questions and questions about sustainability.

It was five days of intensive learning, which enriched my 
understanding of Australian law. I would like to thank the 
Johannesburg Bar for additional sponsorship which enabled me 
to have this experience and bring back insights to South African 
advocates on the Australian legal landscape. A

Notes
1 The text of Chief Justice Kiefel’s speech can be found at https://cdn.hcourt.gov.

au/assets/publications/speeches/current-justices/kiefelj/KiefelCJ28Oct2019.pdf
2 Professor Anthony’s presentation can be found at http://iall.org/wp-content/

uploads/2019/11/ANTHONY_IALL2019.pdf
3 Magistrate Duncombe’s presentation can be found at http://iall.org/wp-content/

uploads/2019/11/DUNCOMBE2019IALLPresentation.pdf
4 Dr Janke’s presentation can be found at http://iall.org/wp-content/up-

loads/2019/11/JANKE2019IALLPresentation.pdf
5 Associate Professor Crawford’s presentation can be found at http://iall.org/wp-

content/uploads/2019/11/CRAWFORD_2019IALLPresentation.pdf
6 Professor Crock’s presentation (which includes the titles of the books she has 

co-authored) can be found at http://iall.org/wp-content/uploads/2019/11/
CROCK2019IALLPresentation.pdf

7 Professor Bennett-Moses’ presentation can be found at http://iall.org/wp-content/
uploads/2019/11/BENNETTMOSES2019IALLPresentation.pdf

8 Professor Hanrahan’s presentation can be found at http://iall.org/wp-content/
uploads/2019/11/HANRAHAN2019IALLPresentation.pdf

9 Professor Stephen’s presentation can be found at http://iall.org/wp-content/
uploads/2019/11/STEPHENS2019IALLPresentation.pdf

10 Dr Riley’s presentation can be found at http://iall.org/wp-content/up-
loads/2019/11/RILEY_2019IALLPresentation.pdf

economy. This has led to ambivalence in the approach to climate 
change regulation and the use of GMOs. Professor Stephens 
believes that environmental issues should not be dealt with 
by politicians, but by independent institutions guided by 
environmental laws that have effect at federal level. 

The last session on the third day on “Criminal Law in 
Australia” was presented by Justice Mark Ierace, of the Supreme 
Court of New South Wales. Justice Ierace first discussed the 
sources of criminal 
law. It derives from 
the common law 
and from legislation 
passed by the 
federal government. 
International 
criminal law only 
becomes relevant 
if it has been 
incorporated into 
Australian statute 
law. The federal 
government and the 
State governments 
exercise independent 
powers, but 
sometimes jointly 
as in the import and 
supply of illegal 
substances where importing the substance is a federal offence but 
selling it locally is a state offence. With regard to court structures 
most of the Australian states have two courts (Magistrates Court 
and Supreme Court) while NSW has three: Magistrates (Lower) 
courts, District (Intermediate) courts and Supreme (High) Court. 
Appeals against conviction at trial and against sentencing are 
heard by the NSW Court of Criminal Appeal. Each Australian 
state has independent prosecuting authorities and separate 
police forces. Commonwealth police investigate federal offences. 
Australia uses jury trials in the criminal justice system to convict 
offenders. The legal profession in Australia follows the English 
system with barristers being used as counsel in criminal trials. 
Barristers can attain Senior Counsel or Queen’s Counsel status 
depending in which state they practise and their appointment 
is overseen by the Bar Association. Legal professionals are 
encouraged to act in the roles of both prosecutor and defender 
to strengthen their skill set. Australia also has a legal aid system 
which is funded by government. Public defenders are appointed 
by government by way of statute. It gives them a similar 
independence to that of the judiciary. An interesting initiative in 
NSW is the Bar Book Project. This project focuses on experiences 
of disadvantage and deprivation that may be the underlying 
causes of criminal activity, and makes research available to legal 
practitioners in the criminal law arena. It flowed from the 2013 
case of Bugmy v The Queen. Judge Ierace ended his presentation 
by expressing concern about the use of technology in criminal 
courts. If a matter is raised in a rural area it can be heard in an 
urban court via audio-visual means. Judge Ierace’s concern is 
that the lack of person-to-person interaction can be prejudicial to 
the case.

The Post-conference Workshop was presented by Dr Sophie 

Australia’s legal landscape
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LAW
MATTERS
By Franny Rabkin

In January the Judicial Service Commission (JSC) finally 
came to a decision – 13 years later – in a complaint by former 

Gauteng judge president Bernard Ngoepe against three of his 
judges: Moses Mavundla, Ferdi Preller and Ntsikelelo Poswa. 
The complaint was that each of them had delayed unreasonably 
long in handing down judgments, which were delivered “well 
after 12 months”.

The complaints began in late 2008 and at some point were 
consolidated into a single process. After a protracted delay – 
mostly due to intervening litigation related to other complaints 
– a Judicial Conduct Tribunal was conducted in 2018. By the time 
it was finally decided, all of them had retired. 

The JSC, following the recommendation of the tribunal, 
decided that the judges had not committed gross misconduct, 
but “misconduct simpliciter”. JSC members were divided over 
the appropriate sanction, with a majority saying an apology and 
reprimand from the JSC were sufficient and a minority saying 
that the judges should have been docked a portion of their 
salaries. 

I have been following this complaint with some interest over 
the years. It was – of the early bunch of misconduct complaints 
– the least controversial or political. This was about judges not 
usually in the public eye being held accountable for failing in 
their core function – delivering justice timeously. In this way, 
it was a better test for the efficacy of the JSC processes in the 
ordinary course. 

The process – from complaint to ruling – is now complete. 
And unlike in Judge Motata’s case, it does not seem like anyone 
is taking this one to court. So I feel it is an appropriate time to 
make some initial comments. In short, I’m not happy. There are 
a few things that are troubling me about the process:

Firstly, how long it took. Those who read my opinions 

regularly will know that this is a drum I bang often and loud. 
But I’m going to keep doing it. Okay, so much of the delay can 
be attributed to intervening litigation mostly occasioned by the 
other complaints, particularly the gross misconduct complaint 
against JP Hlophe. But not all of it. All the litigation ended in 
2016 and I simply do not understand why the JSC took until 
September 2018 to hold a tribunal. And I do not understand 
why, when the tribunal was held in September and December 
2018, it took until January 2021 – more than two years! – for the 
JSC to come to a decision on this. 

Indeed it is a truly depressing irony that the JSC is chastising 
judges for judgments that are over a year late, yet the JSC took 
double that time to deliver the chastisement.

Which brings me to the next thing that dismays me: the 
JSC’s lack of transparency. The Mavundla/Preller/Poswa judicial 
conduct tribunal was held behind closed doors, it was not even 
publicly announced. We don’t know why. The JSC Act says that 
tribunals are generally behind closed doors unless the Tribunal 
President determines otherwise “if it is in the public interest and 
for the purposes of transparency” (section 29(3)(a)). In this case, 
the media was not even told it was happening, so were unable 
to make an argument for it being in the public interest. 

When I asked the JSC for a copy of the Tribunal’s ruling, 
I was refused access it. Complaints are usually confidentially 
treated by the Judicial Conduct Committee and JSC also. This 
leaves the public with only one document upon which to assess 
the JSC’s decision – its ruling. 

But this ruling isn’t up to much. It seems to presume that 
we have read the JCT’s ruling, saying “we embrace the reasons 
given by the JCT for coming to the conclusion it reached”. But 
we have no idea what those are, only that they are “a number of 
factors (both personal and circumstantial)”.

The Judicial 
Service 
Commission’s 
accountability
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We don’t know what these circumstances are. There is a 
reference to a memo that was written by Gauteng judge Brian 
Southwood in 2009. The ruling says nothing about what this 
memo said. Back in 2013 I reported on the memo in Business Day 
so I know what it said (bad management at the Pretoria court), 
but that’s not good enough.

The ruling does not even give the background facts (how 
many judgments were outstanding? How long did each of 
them take to be delivered? Were the orders also delayed? When 
exactly did all of this happen?). 

Even if the JSC’s decision is the right one, if this ruling is all 
we get as an accounting for its decision, it is poor. It undermines 
the legitimacy and credibility of the JSC, a constitutional 
institution of huge importance. 

The JSC is a unique institution. Its members – listed in the 
Constitution – are drawn from all the stakeholders who should 
properly contribute to choosing and disciplining our judges: 
MPs, members of the executive, representatives of the president, 
judges, advocates, attorneys, a legal academic. When it comes to 
discipling judges, the MPs are excluded for separation of powers 
reasons. 

I have been thinking about the JSC’s accountability. I 
suppose individual members are each accountable to who 

sent them there; so the advocates profession must hold its 
representatives accountable (ahem!), and so on. But as a 
collective, and as an institution, to whom must it account? 

Section 6 of the JSC Act requires it to submit an annual 
report to Parliament, specifically detailing all matters dealt with 
by the JCC and “all matters considered by the Commission in 
the course of the application of Chapters 2 and 3 of this Act, 
including the number of matters outstanding and the progress 
in respect thereof” – i.e. complaints and their resolution. 

But I’ve been asking for the JSC’s annual reports and not 
getting them. And not, except for one, finding them. There is 
the Office of the Chief Justice annual report, the judiciary’s 
annual report and the Justice department’s annual report. But 
none have the information that is required to be disclosed under 
section 6 of the Act.

In all this, a well-reasoned and comprehensive ruling from 
the JSC would boost its credibility. Instead we are given a 
shoddy half-job, two years later. 

I get upset about this because the judiciary is such an 
important institution in our society, but it is fragile. The JSC’s 
role in holding erring judges to account is a crucial pillar in 
upholding judicial independence. It has to do better.  A

law mattersThe JSC’s accountability
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Flyon the wall …

 “All persons who are able to work from 
home must do so”. 

Quoth The Law. Even for “Adjusted 
Alert Level 1”. Fly has learnt, over 

the last almost exactly one year, that it is 
impossible for him honestly to deny that 
he is most certainly a person “able to work 
from home”. In fact, it has been nothing 
short of amazing to what extent this has 
been possible. Fly is aware of his relative 
luck in this regard, as in other regards. 
But that is not the subject of the story.

Fly’s Siblinghood, both at the level of 
abstraction of “Bar”, or “Association”, and 
at that of Group, has had, for yonks, as 
a kernel of its character, the keeping of, 
and practising from, chambers. Not mere 
offices. Chambers. Note and imbibe the 
numinous quality in the appellation. This 
phenomenon is coincidentally considered 
in a piece written about it in this very 
issue. Take it as read. 

Now, this kernel of the character of 
the Siblinghood, on the one hand, and a 
duty to work from home if one can, on 
the other, are clearly in conflict. This has 
been a conflict that has not sat well with 
Fly. His chambers, and his Group, had, for 
some 22 years, been at the centre of Fly’s 
professional daily life. It entailed just the 

right balance of interaction and solitude 
that Fly found most approximated the 
perfect level of such opposites one 
could possibly hope for in one’s daily 
professional life. Then came “all persons 
who are able to work from home must do so”. 
And soon, Fly’s occasional visits to what 
used to be his daily working space, to pick 
up some or other piece of paper or do one 
of the incredibly few things that could 
not perfectly adequately be done “from 
home” (digitally empowered), suggested 
to him that this was actually quite a 
nice and pleasant looking atmosphere 
in which to work, something he ought 
perhaps to give a try every now and then. 
That would at the very least somewhat 
ameliorate the notion of keeping what 
had become rather overpriced storage 
facilities. But “all persons…”.

Let’s just wait until this is over, stay 
healthy, do one’s bit to avoid harm to 
loved ones and strangers, and then, well, 
those storage facilities can once again 
metamorphise into The Place Where 
I Work, and the building once again 
become The Place Where I Interact with 
My Colleagues. But then dawns the 
awakening. Yes, there is a vaccine. In fact 
there are quite a few. But it is going to 
take a long, long time before it has been 

sufficiently administered in Fly’s poor old 
land to make an appreciable difference to 
the way things are. Even assuming B1.351 
or similar horrors don’t win the race. 
And what will be left of that kernel of the 
character of the Siblinghood by then?

Don’t get me wrong. Fly can take 
to laziness as easily as the next chap, 
and some things are ridiculously more 
convenient and less schleppy this way 
than before. But, a sense of grief has set in 
– a mourning, as for a lost life, and with it 
a reasonable apprehension of irreparable 
harm that may befall The Way It Was.

It seems Fly may, and perhaps must, 
start believing in a case that, for his 
Siblinghood, “working” entails more 
than just “working”, and that he may 
advance a case with reasonable prospects 
of success in favour of saying the kind of 
“working” that he needs to do, for it to 
make the kind of sense it should make, 
simply cannot be done entirely from 
home. Not without altering it into some 
other, lesser, form of “working”. 

At least not all the time. 
And so, Fly shall squeeze into those 

suits again, wipe off the dust, and, 
perhaps by degrees, resume a semblance 
of What Was. For now. A

M
ark Surgeon


