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FROM THE EDITOR

I

t is the 12 July 2021 as I write, and today South Africa feels like it is on a rule
of law precipice. Former president Jacob Zuma was taken into custody on
Wednesday night, unleashing a wave of across KwaZulu-Natal and Gauteng.
Today, as trucks burned and shops were looted, eight justices of the
Constitutional Court listened to advocates argue about whether it should
rescind its order that sent Mr Zuma to prison for contempt of court.
In this edition, our forum section opens with the events of an appeal by
the Caymen Islands to the Privy Council involving an English QC I had never
heard of before and who is the president of a college at a rarefied English university. In all the
turmoil of today, it feels remote and obscure. But the debate raised by the cab-rank rule, and
the principles it serves, have never been more important to us, right here and now in SA.
At some point in the five days between the ConCourt judgment and the arrest of Mr
Zuma, a well-known supporter of the former president and ANC leader Tony Yengeni posted
on Twitter a photograph of Tembeka Ngcukaitobi SC and captioned it “This man prayed for
Zuma’s imprisonment”.
The tweet is a particularly odious example of what happens when counsel are identified
with their briefs. Similarly, Dali Mpofu SC has been subjected to abuse for representing Zuma.
The abuse may, for the most part, be confined to social media. But if you’ve ever been
really trolled or doxed on social media, you will know it is horrible and scary. This is not an
academic or abstract debate.
The articles we have collected in this edition about the cab-rank rule have been, for me,
incredibly thought provoking. Each one has made me want to argue with its author, even as
they take different views.
Not being a member of the advocates’ profession, I am probably ill-placed to make any
contribution on the very real moral and ethical dilemmas posed by this debate. But let me
tell you what I see from the outside, as someone who watches what advocates do every day
and writes about it for the public.
What lawyers often do not realise is how little most of us know about courts. It is only
in the last few years that ordinary people have been able to watch live court proceedings.
Before, courts were mysterious places that most people tried to avoid at all costs. The idea that
an advocate can stand up and brilliantly argue for the EFF one day, and then stand up and
brilliantly argue for the ANC the next day, is something we are still getting used to.
We know that no matter how bad a person’s cause is – the racist, the abuser, the
politician who has stolen from the nation – that person has a right to be legally represented.
We must still get used the idea that if that person has that right, someone must do it.
It is not second nature to us, the way it is to lawyers, that it is judges, not lawyers, who
decide who wins the case. The role of the advocates is to help the judge make the best
decision by making the best argument they can; and fighting as hard as they can for their
client (within the bounds of the other ethical rules).
I have watched many court cases and I have seen that when a litigant is not
represented, or there is inequality of arms, it is not just the litigant that suffers but also the
court. Justice is served by both sides to a case being represented. Equally. And well.
Someone must do it.
And here’s where I come unstuck with the argument that the rule must be qualified.
It seems to me, from the outside, that once one advocate can get out of taking a brief for
reasons of conscience, the gaze of public judgment will only turn with more force on the next
advocate to take the brief. And if that advocate does the same, on the next. It’s a slippery
slope.
It seems to me that only a strict, almost puritanical, adherence to the cab-rank rule will
serve the bigger rule of law rationale. And from where I’m standing now, looking at South
Africa on a precipice, the bigger rule of law rationale is more important.
From the outside, it matters not what an advocate thinks of the cause he is fighting. What
matters is that the court gets to the right outcome. Perhaps there may be that one case where
the moral question is so overwhelming that you will have to either to leave the profession or
tell your attorney you are busy or make another excuse. But otherwise, my view, from the
outside, is that you need to suck it up and get on with the job. And serve justice and South
Africa.
To add: This edition has been put together during the height of the third wave, which hit
us in Gauteng particularly badly. It was not easy. To all those who are experiencing pain
and loss, our thoughts are with you. A
The editor contributes to Advocate as an autonomous author. The views she expresses are
entirely her own, and do not purport to represent any view or position of Advocate or of the GCB.
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THE CAB RANK RULE
AND CONDUCT
UNBECOMING
Craig Watt-Pringle SC, chair, General Council of the Bar of South Africa

B

efore I turn to the theme of this edition, I wish to
acknowledge the extraordinary challenges facing our
members, especially our very junior members and pupils, as well
as the broader society in which we live.
The Covid-19 “third wave”, apparently powered by the
extremely infectious Delta variant and undeterred by the
lugubrious roll-out of vaccines, has meant that the bar has
lost a significant number of members, many more have been
seriously ill and most of us know close friends, family members
or colleagues who have succumbed to Covid. I offer solace to all
who have suffered or lost loved ones in this pandemic.
Afloat on these unprecedented and unchartered waters, the
GCB and its constituent bars have had to ensure that the show
goes on. I want to pay special tribute to the GCB secretariat
under leadership of Tracy Nothnagel, Anna Annandale SC, GCB
National Advocacy Training Coordinator Alan Lamplough SC,
who in March 2021 took over from his long-serving predecessor
Jannie van der Merwe SC as National Pupillage Coordinator and
the indefatigable Archie Findlay SC, convenor of the National
Bar Examination Board, all of whom have applied energy
and ingenuity to keep the pupillage system going in an everchanging, unpredictable Covid environment.
Each of the bars, and their many trainers, lecturers,
examiners and mentors have coped admirably, assisting this
year’s group of pupils to receive the best grounding possible in
difficult circumstances. The better resourced bars have deployed
resources to the smaller and less well-resourced bars. In this
endeavour Alan Lamplough SC and Anna Annandale SC have
been particularly prominent.
The pupils too, have had to adapt and apply themselves
despite the significant disadvantages of their increasingly
“virtual” environment. Their pupillage, if nothing else, will be
memorable!
I thank every one of them for their extraordinary resilience.
I have always been proud to be a part of a profession that

has – and in my experience – applies, the cab rank rule. In this
edition there are several contributions either directly addressing
the policy considerations underlying such a rule, or relevant to
it.
In his thoughtful piece dealing specifically with the rule as
it applies to the South African bar, Geoff Budlender SC, whilst
acknowledging the essential role of such a rule in relation to the
rule of law, suggests as follows:
“If we are to have a cab rank rule, it needs to be reformulated.
I suggest that the duty to accept a brief can only arise only if
two conditions are met: First, if a refusal to accept the brief
will likely have the consequence that the would-be client will
be deprived of competent legal representation; second, if
counsel’s conscience does not prevent acceptance of the brief.
The latter condition is of course elastic. It requires justification
on a case-by-case basis. But that is precisely what moral agency
and moral choice require.”
To express a personal view, I respectfully differ profoundly with
this suggestion, because it would in my opinion be unworkable
and would entirely undermine the cab rank rule.
As to the first requirement, it would be impossible to know
whether one’s refusal of a brief will result in the litigant being
deprived of legal representation. How could any member be
expected to know that he or she is the last viable candidate?
Precisely with whom would the buck stop? And who is to be
the judge of what constitutes “competent legal representation”?
Under apartheid, the least experienced members of the bar
routinely received “pro deo” briefs to defend capital cases,
which frequently resulted in the imposition of the death penalty.
That was apparently regarded by the state (and the courts) as
“competent” legal representation.
As to the second, the moment it is left to the conscience
of counsel whether to accept a brief, the cab rank rule has no
content or meaning at all. The very point of the rule is that
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it is not for counsel to judge their clients or their causes as a
prerequisite to accepting a brief which counsel is available and
competent to take. It is there to protect counsel from being
identified with their clients and their clients’ causes, when in fact
they are discharging an essential professional duty. The court
is there to judge the case based on a well-presented defence,
regardless of its import. Individual advocates cannot be cast in
the role of gatekeepers to legal representation, particularly when,
as Budlender SC fairly points out, legal practitioners have a
monopoly on the right to appear in our courts.
The cab rank rule is important because it vindicates the right
of every litigant to representation regardless of their personal
popularity or that of their cause. Equally importantly, proper
representation is essential to the effective operation of the
judicial process. Anyone who has seen a lay litigant up against
competent counsel knows this. Therefore, the cab rank rule
is also essential to the integrity and credibility of the judicial
process, which is in turn the central cog in the rule of law
machine.
To get down to brass tacks, the conviction and sentencing of
a serial killer, or a paedophile, has far greater credibility if the
accused was properly represented. The absence of the cab rank
rule, or a significant dilution of its efficacy, would offer to the
convicted person the “out” of being able to claim that they never
stood a chance and are in fact innocent, despite the conviction.
Finally, the cab rank rule is important because it protects
members from being identified with their clients or unpopular
causes.

In my view, the advocates’ profession in South Africa is
not brought into disrepute by virtue of its members’ lack of
moral agency over the briefs that they may accept. We live
in a constitutional democracy, and we have an independent
judiciary. We should not find morally repugnant the outcome
of any judicial process, even when we disagree with judicial
findings of fact or law. The greater good is served by respecting
the outcome of a properly conducted judicial process, to which
effective legal representation is essential. Gone are the days
when South African lawyers must wrestle with the moral
dilemma of having to defend oppressive and discriminatory
laws such as were on our statute books when I started out in this
profession.
The view that advocates should be judged by the clients
they represent is, for the reasons articulated above, based on
ignorance and a failure to appreciate the necessity for all to
receive equal treatment before the law, which includes, as far as
possible, the equal right to legal representation.
There is a far more insidious perception of our profession
which has, for good reason, gained substantial ground. As ever,
the conduct of a few individuals is frequently attributed to the
profession. This is not altogether unfair if we know about it and
do little to bring errant members to book.
I refer to counsel’s complicity, all too often, actively,
and enthusiastically to devise and implement stratagems
ignominiously known as “Stalingrad defences”.
The term is a nod to the lengthy, gruelling defence of
Stalingrad in the Second World War, in which the Russian
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army defended every building, street, alley, ditch and bridge of
Stalingrad, against the German invaders.
Curious to see what that impeccable resource, Wikipedia has
to say on the subject, I permitted myself a twinge of perverse
pride upon observing that the “textbook” example offered is a
South African one involving our former first citizen:1
Stalingrad legal defence
From Wikipedia, the free encyclopaedia
The Stalingrad legal defence is a strategy usually used by a
defendant to wear down the plaintiff or legal proceedings
by appealing every ruling that is unfavorable to the
defendant and using whatever other means possible to delay
proceedings. Typically a meritorious case is not presented by
the defendant. The term comes from the World War II era
Battle of Stalingrad where the Soviet Union won the battle
by wearing down attacking German forces over the course of
five months.
		 A notable use of this legal defense strategy was by former
South African president Jacob Zuma in attempting to
avoid giving testimony before the Zondo Commission into
state corruption. Zuma used a number of legal challenges,
medical delays and other means to allegedly attempt to
cause the commission to run out of time before he would
have to appear before it.2
Unfortunately, the well documented cases involving the former
president over the past decade and a half are but the tip of the
iceberg. These tactics play out daily in civil, criminal and asset
seizure matters and in domestic disciplinary enquiries, police
investigations and SIU investigations.
Just ask anyone who has rented out property how difficult it
can be to evict a recalcitrant non-paying tenant.
In litigation, advocates are the proverbial captains of their
respective ships. This means that no advocate is obliged to
argue a point counsel believes to be entirely without merit or
take a spurious procedural point purely for purposes of delay or
articulate an unarguable application for recusal of the presiding
judge. Counsel can and ought to be held accountable for doing
so.
For many, our own self-respect, and the value we place on
the best traditions of our profession and on our reputations
amongst our peers and the bench, keep us on the straight and
narrow. But as this practice acquires traction and is obvious in
widely publicised matters, the perception that this is the norm
takes hold both in the public mind and that of our colleagues.
So let us refine, if necessary, but reaffirm the cab rank rule,
but let us look at the far more scandalous tendency amongst
some of our colleagues which brings our profession into
deserved disrepute and invoke the rules that prohibit such
unconscionable conduct.
Currently both the legal profession and the administration
of justice suffer a grave loss of legitimacy, far more because of
extreme delays which deny justice than negative perceptions
based on a misreading of the cab rank rule, without which the
rule of law would not, in my view, survive. A
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“Unfortunately, the well documented
cases involving the former president
over the past decade and a half are
but the tip of the iceberg. [Stalingrad]
tactics play out daily in civil, criminal
and asset seizure matters and in
domestic disciplinary enquiries, police
investigations and SIU investigations.”

Notes
“Serendipitously”, I pen these words on 4 July 2021, the day on which our
former president announced that he would not be reporting to prison in
accordance with the Constitutional Court order, following his conviction for
civil contempt.
1
2
3
4

“Stalingrad Defense Law and Legal Definition | USLegal, Inc”. definitions.uslegal.
com. Retrieved November 27, 2020.
“Using Stalingrad Tactics To Delay Justice”. Judges Matter. June 19, 2018. Retrieved
November 27, 2020.
Town, Bill Corcoran in Cape. “Zuma employing ‘Stalingrad defence’ as legal
stalling strategy”. The Irish Times. Retrieved November 27, 2020.
Powell, Cathleen. “South African judge has refused to step down from corruption
probe: this was the right call”. The Conversation. Retrieved November 27, 2020.

Craig Watt-Pringle SC
Chairman: GCB of SA
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Pretoria Bar
Contributed by Alex Politis

VENI, VEDI, VICI
by John Holland-Müter SC

V

eni, Vedi, Vici are perhaps the most
famous words Julius Caesar is
remembered for. They mean: “I came,
I saw, I conquered.” Well, he did not
conquer all because one small village on
the coast of Normandy was defying the
conquering Roman legions. A small band
of indomitable Gauls defied the invaders.
This was in the year 50 BC.
Fast forward to 2020 at the Pretoria
Society of Advocates. Brendan Smith
and Reinette Taljaard both successfully
completed pupillage during 2020 at the
Pretoria Bar. You may ask: So what?
There were other pupils who also passed
the 2020 pupillage during the first year
of the national lockdown. What makes
these two different from other pupils?
Vision would be my short and simple

answer. They are both visually impaired,
or in lay man’s terms: they were both
born blind. Where normal pupils could
read, they had to rely on specialised
computer programs to assist them with
reading or research and preparation of
work. They both “skipped” the vedi part
of Caesar ’s conquests. They came (veni)
and conquered (vici) without seeing (vedi)
at all.
Brendan Smith matriculated during
2011 from the Prinshof School for visually
impaired learners in downtown Pretoria
before enrolling for the BMUS (Music)
(Hons) at the University of Pretoria
(Tuks). His principal instrument was the
piano. He graduated at the end of 2015
and also completed his Grade 8 in Piano
through Unisa.

After graduation Brendan enrolled
for the LLB degree in 2016 and obtained
the LLB degree at the end of 2019. He
attended the annual trial advocacy course
during the 2019 winter break at Tuks
and commenced with pupillage in 2020,
which he passed. He holds chambers at
the Groenkloof Chambers in Pretoria.
Brendan was fortunate to have a
very loyal “assistant” during his last two
years at Tuks and during pupillage. Rigs
is his eyes to vedi (see) where life takes
them. Like a shadow Rigs is at Brendan’s
side during the day but at home when
the harness is removed, Rigs becomes a
normal, playful dog after a day’s work.
Rigs’ knowledge of classical and other
popular music far exceeds that of the
average counsel. Rigs was excused from
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Pretoria

the eight hour legal writing exam during
their pupillage.
Reinette Taljaard also matriculated
during 2011 from the Prinshof School
for Visually Impaired learners before
completing certificates in Holistic
Massage and Anatomy & Physiology at
the Healing Hands Massage Academy
at the end of 2013. She then enrolled for
the BA Law degree at Tuks during 20142016 whereafter she enrolled for the LLB
degree at Tuks. She graduated at the
end of 2019 and joined the Pretoria Bar
at the beginning of 2020 for pupillage.
She successfully completed pupillage
and is a member of the Pretoria Bar
holding chambers at Club Chambers in
Pretoria. Reinette is an amateur pianist.
She completed the Trial Advocacy course
presented by the Pretoria Bar at Tuks
during the annual winter break in July
2018.

Reinette has participated in blind
cricket and Goalball since school. The
Protea Cricket team could benefit
from her guts and “vasbyt” as she has
overcome her impairment. There is a
saying that whenever life throws you
lemons make lemonade.
Her trusted companion over the past
five years is Landy, who like Rigs has two
personalities and becomes a real playful
dog when her harness is removed, almost
like counsel when they unrobe after
court and “play” in extravagance. Both
Rigs and Landy have charmed their way
into the hearts of Reinette and Brendan’s
colleagues at chambers.
Julius Caesar would probably have
conquered the indomitable Gauls in the
tiny Gaulish village in Normandy if he
had leaders like Brendan and Reinette
to motivate his legions to mop up all
resistance in Gaul. Even Brutus may have

bar news

succumbed to Caesar and stabbed himself
instead of Caesar if Brendan and Reinette
were present in the Senate. It could
have been life changing for the Empire.
Fortunately the Pretoria Bar will benefit
from the unstoppable guts and willpower
of Brendan and Reinette. They veni and
vici without having to vedi. May they
both have long and successful careers at
the Pretoria Bar and, who knows, perhaps
even grace the Bench in future. A
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Free State Bar
Contributed by Inga Macakati

THE SHOW MUST GO ON
The Covid-19 pandemic has compelled
us, now more than ever, to revisit the
manner in which we work – the nature of
consultations has changed, the thoughts
that inform our reflections in relation to
the practice of law and life in general have
been challenged. In spite of it all we are
forging forward.
ANNUAL GENERAL MEETING
The Society held its AGM on 22 April
2021, which saw the election of the new
bar council. Due to the Covid-19 social
distancing requirements, the Society held
its AGM in the basement parking. The
Society wishes to thank the outgoing bar
council for their time and devotion to the
affairs of the Society.
NEW BAR COUNCIL
The Society is delighted to announce
that Neil Snellenburg SC was once again
elected as the chairperson of the Society,
alongside him and serving as the deputy
chairperson is Louis Pohl SC. The bar
council is completed by Stefan Grobler SC,
Jerry Merabe, Cobus Buys, Tiaan Pienaar,
Jan Nkhahle, Peter Masihleho and Mosioa
Mazibuko, with Jan-Hertzog Els serving
as honorary secretary. To the new bar
council, you are tasked with leading the
Society during uncertain times remain
steadfast – “Nothing is forever, if you have
enough power tools”, said Albie Sachs.

Back Row (Left to Right): Peter Masihleho,
Mosioa Mazibuko, Tiaan Pienaar, Jan-Hertzog
Els, Jeremy Merabe, Cobus Buys and Jan
Nkhahle.
Front Row (Left to Right): Louis Pohl SC,
Neil Snellenburg SC and Stefan Grobler SC.
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ACTING APPOINTMENTS
The Free State Society of Advocates was
once again pleased to see our members,
Germa Wright and Suzanne Boonzaaier
appointed as acting judges over either or
both the second and third terms. While
they have been missed during their
absences from chambers, the wealth of
experience and contribution during their
stints on the bench has been appreciated.
This year marks Germa Wright’s 25th year
in practice and we celebrate this milestone
with her.

NATIONAL BAR EXAMS
With the Advocates Admission
Examinations (mock and final
examinations) drawing closer, we would
like to wish all pupils the best in their
preparation for exams and completion
of their pupillage. You pursue this career
path during a pandemic but with your
best efforts, commitment to the goal and
the unwavering support of your lecturers,
the outcome will be in your favour.

Free State

A NOTE OF GRATITUDE
The Society thanks Seef Hefer SC for the time he has
devoted to training pupils. He has been in practice as an
advocate for 29 years and of those years he dedicated at least
14 years to training pupils and preparing them for practice.
As early as 2007, Seef was a lecturer for Legal Writing and
Drafting. He attended the Advocacy Training Course in
Oxford, England which further propelled his involvement
with the pupillage programme and mentorship. As a
collective, we recognise your commitment and service to the
Society and the integral role you have played in the careers
of many candidates who are now advocates. Thank you!

bar news

FAREWELL
We bid farewell to
two members of
the society at the
end of June 2021.
Tom Langenhoven,
affectionately called
‘Uncle Tom’ who took
up chambers at the
Free State Society of
Advocates in July 1989
to September 1992 and again in February
2002 to June 2021. ‘Uncle Tom’ also taught
criminal law to pupils over the years. We
wish him good health!
Kedibone Matai joined us from the
Johannesburg Bar in 2019. Her colourful
personality and welcoming smile will be
missed at the Bar, we wish her success
and prosperity for her future
endeavours. A

Advocate: The South African Bar Journal
Guidelines for writers
1. Advocate is the mouthpiece of the
South African Bar. It is a professional
journal which provides information
and guidance on developments in
the profession and the administration
of justice. Contributions on subjects
which are of practical importance to
members of the Bar are welcomed,
and will receive priority.
2. All manuscripts must be in MS Word
or WordPerfect format, double-spaced
throughout, including references
and footnotes. An article should not
exceed 3 000 words. Letters, notes
and reports should generally not
exceed 1 000 words. Shorter pieces,
and clear, communicative writing, are
preferred.
		 Legal jargon derived from pleadings
(e.g. ‘thereby’, ‘thereof ’ etc) should
be avoided.
		 A contribution must preferably be
sent by e-mail as an attachment to a
message.

3. Contributions and letters should be
addressed to:
The Editor, Advocate
Email: franny.rabkin@gcbsa.co.za
Postal: PO Box 786878, SANDTON,
			 2146
Tel: +27 (0) 82 927 5536 (editor)
4. Material is considered for publication
on the understanding that:
• it has not been published or
submitted for publication
elsewhere;
• the editorial committee and the
editor have reserved the right
to edit it as to style, length and
language;
• the writer has carefully checked
quotations and references for
accuracy;
• it is written in clear, jargon-free
language, and has linguistically
been reviewed and checked for
errors.

5. The writer ’s academic and
professional qualifications, and also
his or her occupation or professional
status must be stated.
6. Footnotes should, if possible, be
avoided. Case references should
preferably be incorporated into the
text. When referring to a book the
publisher and date of publication
should be mentioned. In the case
of articles the name of the writer,
the title of the article and the date
of publication should be indicated.
Where footnotes are unavoidable,
they should be numbered
consecutively in superscript in the
text, and reproduced at the end of
the article. If there are only a few
footnotes, asterisks may be used.
Further details on Advocate’s house style
are available from the editor at the above
address. A
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Johannesburg Bar
Contributed by Michael Williams
THE BRIDGE
A MOVE AND A GOLDEN YEAR
by Chantal Dittberner, Johannesburg Bar

T

THE RIVONIA GROUP
ON THE TOP TWO FLOORS, CORNER OF RIVONIA AND PYBUS
by Nico van der Walt, Johannesburg Bar

T

he Rivonia Group is now located on
the top two floors of the building at
the corner of Pybus and Rivonia Road,
Sandton. The group moved to these
new premises on 1 July 2019.
The group has since inception been
on Rivonia Road. Its name is, however,
more than merely a reference to its
location. It resonates with the legacy
of the search for justice and fairness in
the Rivonia and Treason Trials, where
lawyers such as Issy Maisels QC, Sir
Sydney Kentridge QC, Rex Welsh QC,
Bram Fischer QC, Arthur Chaskalson
SC and George Bizos SC ensured that
even during their era, the independent
Bar fulfilled its important role in
society.
It is on the foundations laid by these
giants that the group looks to build.
Much like its modern, ecologically
responsible and technologically
advanced glass high-rise, the Rivonia
Group is still young. It was founded
in 2017 by established practitioners to
assist in addressing a general shortage
of chambers in Sandton.
The group continues to provide
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chambers to talented aspirant
advocates from all backgrounds. It
furthers the Bar ’s tradition of excellence
in advocacy through inclusivity. Its
members are involved in advocacy
training both domestically and
internationally. Through the transfer
of knowledge and skills, the group
pursues a transformation imperative
that prevents the politics and ideology
of the day from denying anyone the
opportunity to fulfil their potential
at the Bar and their role in society.
Many of the group’s members are also
mediators and arbitrators, establishing
the group as a centre for alternative
dispute resolution practitioners.
The group’s dedicated reception
area is on the 7th floor of its new
building. Chambers are on the 7th and
8th floors, slightly above and removed
from the hustle and bustle at street
level. The building was purpose-built
for advocates. The group shares the
ground floor reception, restaurants and
modern state of the art arbitration and
consultation facilities with Group One,
which occupies floors 2 to 6.

he Bridge Group celebrates its 50th
Golden Jubilee this year with exciting
ventures ahead.
The Group eagerly awaits a highly
anticipated move into a newly renovated
space in Sandown Village, Sandton. The
Group is set to move near the end of July
2021.
The decision to move has been met
with encouraging feedback from its
members and an incredible interest from
a staggering number of members of the
Johannesburg Bar; to the extent that the
Group has had to take up more space
than initially anticipated.
The Group has embraced both success
and challenge in its pursuit of growth
and progressive change. Aside from
an enthusing increase in members, the
group has enjoyed an upbeat and positive
energy under the leadership of its first
female leader, Heidi Barnes SC.
We have designed the new space
in Sandown Village to incorporate a
beautiful common room where members
can rest and enjoy some collegial
interaction during a long day of work.
The common room is also designed
for a change in atmosphere where our
members can work in an environment
which does not restrict them to the
confines of chambers. We all know that
a career in advocacy can sometimes be a
lonely journey.
The Bridge Group prides itself on its
family dynamic which includes members
from diverse backgrounds and all walks
of life. The move has brought us together
and members have been involved in
every step of the moving process which
has included some beautiful renovations
and options for members to design their
own office space to suit their needs and
design flair.
After 50 years, the Group has
remained strong and determined.
The Group is inspired by a long list of
outstanding individuals who have laid
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the foundation upon which we attribute
much of our success. We are honoured
to be legacies of historical members;
Constitutional Court Justices Johann
Kriegler and Richard Goldstone; High
Court judges such as Neels Claasen,
Louis Goldblatt, Percy Blieden, Rex Van
Schalkwyk, Piet Meyer, Frits Van Oosten,
Roland Sutherland and Robert Lagrange.
Jules Browde (who represented Nelson
Mandela and founded Lawyers for
Human Rights) and Suretta Snyders, a
former member, who was one of the first
women to go to the bench and sit on the
SCA are former members.
Whilst we boast about our founders
and inspiring leaders, the Group wishes
to attribute a special honour and mention
to our new DJP the honourable Justice
Roland Sutherland with whom we
celebrate our 50th Jubilee year together
with his 70th birthday year.
We look forward to our imminent
move and to celebrating our Jubilee,
and to our new silk and junior members
joining our family. We celebrate our
success in the face of adversity and
maintain our status as one of the
most esteemed groups within the
Johannesburg Bar.
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THE DEPUTY JUDGE
PRESIDENT’S INSIGHT INTO
CASE MANAGEMENT IN THE
SOUTH GAUTENG HIGH COURT
by Don Mahon and Sechaba Mohapi

I

n-keeping with the tradition of
maintaining good relations between
the Bench and Bar, the Johannesburg
Society of Advocates (JSA) recently had
the distinct privilege of hosting a series of
virtual seminars provided by the Deputy
Judge President of the South Gauteng
High Court, Mr Justice Roland Sutherland,
relating to the court’s recent case
management directives and their effect on
pre-trial procedures for trial practice.
The seminar was part of the JSA High
Court Committee’s Continuing Legal
Education (CLE) initiative, presently
spearheaded by Gavin Rome SC.
The case management directives have
been a break-through development in
the South Gauteng High Court and have
inured, not only to the benefit of the
judges and practitioners who devote so
much of their time to the court’s processes
but, most importantly, to the litigants who
rely on its efficient functioning in order
to obtain proper access to justice. The
directives provide a welcome change in
pre-trial procedure and vest the court with
firm judicial case management of much
that was previously within the domain of
the litigants.
As expected, the Deputy Judge
President’s eloquence and devotion to
the betterment of the court drew sizeable
and enthusiastic (virtual) crowds. The
first session delivered a comprehensive
introduction to the rationale behind the
directives and the tools which litigants have
at their disposal to facilitate the effective
management of their cases. Recognising
that case management practices evolve and
develop over time, attendees were invited
to raise particular concerns, comments and
proposals at the second session which was
both fruitful and informative.
The sessions were recorded and made
available to all members of the JSA.
Ultimately, the seminars provided
a valuable opportunity to nurture the
ongoing relationship between the Bar
and the Bench which is so vital for the
administration of justice and the JSA is
most grateful to Justice Sutherland for
providing its members with this grand
opportunity.
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NEW SILKS
On 17 May 2021, the Silks Committee
of the JSA resolved to recommend
to the judge president that the
status of senior counsel be conferred
on eight members. The members
recommended for silk were RS Willis,
PV Ngutshana, A Lamprecht, GW
Amm, DA Turner, KG Hopkins, MJ
Gumbi and TK Manyage.

KG Hopkins

GW Amm

RS Willis

DA Turner

MJ Gumbi

This is fewer recommendations
than in the previous few years. In
2020, 16 members were recommended
for silk; in 2019, 14 members were
recommended; and in 2018, 13
members were recommended.
Advocate congratulates the newly
recommended silks for this important
and notable achievement.

TK Manyage

PV Ngutshana

A Lamprecht

Johannesburg
MIDMAR WITH A DIFFERENCE FOR THE JOHANNESBURG BAR
On the Midlands Meander
Is a swim you’ll be sure to remember
The Midmar Dam Open Water Race
The world’s largest, timing your pace
What a difference it was, this year’s Midmar
The 17th participation by the Johannesburg Bar
Postponed for a month, then over four days it would rock
But cancelled at the last minute, to everyone’s shock
Not the organisers’ fault, mind you, they had a plan
It was Ezemvelo KZN Wildlife that imposed the ban
It became a virtual race, which puzzled us, how and by what means?
Do we Zoom across the dam, or swim it in Teams?
Wear a Starleaf for modesty?
Or Skype one’s way to destiny?
While some swam in pools, seven of us met at The Dam
Andrew, Brahm, Jasmine, Amira, Nikola, André and Roxanne
Despite being virtual, the organisation was real
Informal and modest, but enough to appeal
After a warm-up, photo and registration
We were free to commence our participation
What pleasant conditions, quiet, windless and sunny
On a paddle ski, guarding us, André’s son-in-law, Bennie
A mile is a long way, with no traction
But all finished safely, what satisfaction
A day in the Midlands, shops and sights, even a granny’s mouse
Then a memorable dinner at the unmatchable Thistledown Country House
Well, as I said, a Midmar to remember
Let’s hope next year it will be back to its original splendour.
Submitted by André Gautschi SC

bar news

MIDMAR 2021 RESULTS
BARWON
Adrian d’Oliveira
André Gautschi SC
Roxanne Blumenthal
Nikola Daniels
Nicole Lewis
BARTOO
Jasmine Shuttleworth
(Brahm’s daughter)
Amira du Plessis
(Brahm’s daughter)
Brahm du Plessis SC
Jeff Shaw (friend)

26m 48s
34m 49s
37m13s
38m 15s
39m 31s

41m 04s
41m 08s
44m 32s
46m 25s

BARTER
Andrew Russell

35m 22s

BARQUAT
Marilee Posthumus
(Ian’s wife)

48m 37s

Left to right André Gautschi SC, Nikola Daniels, Bennie
Pretorius, Andrew Russell, Amira du Plessis, Jasmine
Shuttleworth and Brahm du Plessis SC

TRIBUTE TO
PETRUS JACOBUS VENTER SC
by André Bezuidenhout
& Willem Krog
Advocate Petrus Jacobus (Jaco) Venter
(SC) passed away on Saturday 19 June
2021 in Pretoria due to Covid-related
complications. He is survived by two
sons, Wicus and Petrie, and a grandson
Joe.
Jaco was born and schooled in Parys
and studied law at the North-West
University before he practised as an
attorney at one of South Africa’s oldest
legal firms, Fleishacks in Potchefstroom.
He joined the Johannesburg Bar in 1989
and became a senior advocate in 2011.
He was a member of the Pitje Transformation Group in the latter years of his
practice.

As an uncompromising and (sometimes) controversial individual, he
made a fierce and unshakable advocate
that represented clients’ cases in the
same fashion. His perceived rudeness
made most people uncomfortable.
But if he let you in, he changed to an
amiable friend whose loyalty had no
bounds. Jaco will be missed by friends
and foes.
In Walt Whitman’s words:
Exult O shores, and ring O bells!
But I with mournful tread,
Walk the deck my Captain lies,
Fallen cold and dead.
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TRIBUTE TO KARIN INGRID
FOULKES-JONES SC
by Anthony Sawma SC

I

n the early hours of the morning of
the 22nd of March 2021 Karin passed
peacefully from this world to the next.
Having been her next-door neighbour in
chambers for the better part of the last 20
years, the news of her passing filled me
with great sadness. Aside from being my
next-door neighbour in chambers and my
friend, she was in large part responsible
for the shaping of my professional
career, a role that she played in respect

TRIBUTE TO KIM MCCUSKER
by Amelia Munirih
Rawhani-Mosalakae

I

met Kim McCusker in 2010 when
we started pupillage together. She
was doing her pupillage with Lance
Friedman at Duma Nokwe chambers
and from the outset you could tell
that Kim had this incredible friendly,
driven, and tenacious spirit. I fondly
remember sleeping over at her place
one weekend when we were studying
for our Bar exams – she had immense
focus. Kim knew what she wanted to
do, and pushed hard for it. She passed
her exams all in one go, and promptly
began a successful practice.
I remember driving out of court
one day, listening to the news on the
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of a multitude of other counsel. She was a
special human being, successful both in her
personal life and in her professional career.
Prior to her calling to the Bar, she
practiced as an attorney, then as a public
prosecutor. She was admitted as an
advocate of the High Court in March 1978
and took Silk in 1999.
Karin became the leader of Group 16
Advocates shortly following its formation
and she went on to lead it for almost two
decades. She was the first woman to lead
a group of advocates, that being one of
the many accomplishments in her professional career.
At the height of her practice, Karin was
known and respected by her colleagues
not only for her expertise but, equally
importantly, for her collegiality, her
generosity and her humanity.
Karin’s leadership of Group 16
Advocates was somewhat untraditional
in that she considered the Group, from its
members through to its staff, as one big
family. In harmony with that approach
her late husband, Bruce and her sons

Gareth and Bryn were known to every
member of the Group because they were
a presence at chambers almost as often as
members themselves.
After the loss of her husband,
Karin underwent a rapid deterioration
both mentally and physically and
many expected that her practice as an
advocate would, in the result, come to
an end. That was, however, not to be
her story and with true resilience she
fought to overcome these impediments
and continued in her calling as an
advocate. Karin will be remembered for
her friendly and pleasant disposition,
her accommodating and easy-going
personality but equally for the ferocity
with which she upheld the rights of her
clients and that which she believed in, as
well as for her tenacity and perseverance.
She will be remembered as a true warrior
until the end.
She will be sorely missed by all
who knew her and most keenly by the
members of the Group that she so ably
led.

radio, only to hear that a young advocate
had been in a near fatal car accident. I
immediately checked in with our peer
group. I was told that it was Kim, and
drove straight through to the hospital.
That was 13 September 2011, a mere nine
months into Kim’s legal career. Kim had
been intentionally struck by a taxi driver,
after she got out of the car in an attempt
to exchange insurance details following a
slight bumper bashing. She was walking
towards the driver side of his vehicle
when he put his foot on the accelerator
and knocked her down. She was trapped
underneath the vehicle and dragged
along the tar road for 780m sustaining lifethreatening injuries.
Kim spent the next two months in
hospital, and spent the next four and a
half years focusing on her recovery from
approximately 39 operations.
Although law was Kim’s passion,
she realised that it was not practically
possible for her to go back to practicing
as an advocate at that point in time. She
had to find something else to keep her
busy and wrote a book called Scarred, but
not for life which was first published in
2016. This book gave insight into her lifechanging experience and its aftermath

and also afforded her the opportunity
to give motivational talks to interested
audiences across the country. Kim
also established a beauty salon called
Lady Grace Nail and Body Boutique in
Northcliff in May 2016 and successfully
ran this business for the last six years.
More recently Kim had reached out
to a few of us to gauge the possibility
of a return to the Bar – we were all
so excited at the possibility of having
our friend return to practice, with no
doubt that she would have quickly and
successfully fallen back into the pace
and intensity. Unfortunately, on 22 April
2021, before she was able to return, we
learned that Kim had suddenly passed
away. She will be missed and always
thought of fondly as a formidable and
incredible force and energy.
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LIBRARY SERVICES IN THE TIME
OF COVID-19
by Lydia Craemer, Acting Chief Bar
Librarian, Johannesburg Bar Library
This article is written from the point of view
of the Johannesburg Bar Library. Other Bar
Libraries will have put their own measures
in place, which might differ from those of the
Johannesburg Bar Library.

T

he implementation of lockdown
on 27 March 2020 caught the Bar
Library off-guard, as was the case for
most workplaces in South Africa. My
staff and I felt we could deal with 21
days of having the library completely
closed. I was aware of the request
from the Johannesburg Bar to the legal
publishers (Juta and LexisNexis) to make
their online legal databases available to
all legal practitioners countrywide. This
reassured us that our library users would
not be left without access to key research
materials during lockdown. However, our
print collections were strictly off-limits
due to our closure and not everything in
the collections is available electronically.
The library staff were fortunate that they
had access to LexisNexis and were able to
meet most requests for materials. The law
library community banded together and
helped us out with requests for material

to which we did not have electronic
access, such as our Juta publications.
The extension of lockdown to Level 4
in late April was unexpected and we
continued our library services much as
we did during Level 5. Not being able
to access our print collection became an
obstacle, as we began receiving requests
for material that could only be found
there and not online. Thankfully our law
library community could assist with the
odd request.
As we neared Level 3 lockdown, and
legal services could resume work in the
workplace, the Department of Labour
issued workplace guidelines. The Bar
Library drew up a workplace plan which
covered, inter alia, measures put in place
regarding sanitising of the library and
methods of adhering to hygiene controls
(masks, hand-sanitisers, a thermometer
for body temperature checks), social
distancing, setting up registers for trackand-trace purposes, drawing up Rules for
the Public to guide advocates in their use of
the library and informing the Bar Council
about any library staff with co-morbidities.
Library staff returned to work on a roster

basis at the beginning of June, with the
library being open for 5 hours a day.
Library staff worked from home to support
those on duty at the library, and vice versa.
The library remained closed after-hours
and over weekends as a hygiene safety
measure. The library was sanitised and
deep-cleaned once a week. Advocates
were advised to send enquiries by email to
library staff to minimise person-to-person
contact and asked to only go to the library
to borrow materials when absolutely
necessary. As lockdown levels eased, the
library staff returned to work for longer
hours and no longer on rotation, with the
option of working from home.
The changes to library operations
presented certain obstacles. One of those
that directly affected the staff ’s abilities
to deal with enquires related to internet
connectivity, availability of data and
having suitable devices (laptops/tablets/
smartphones) to carry out their work.
Another obstacle was the need to have
access to our print collections, as these
still make up the majority of resources
that we use for research. We also had to
put in measures to access our Jutastat
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Our pupils were also disadvantaged
by the lockdown. In the past pupils made
the library their “home-away-fromhome” for study purposes and made
use of the after-hours and weekend
facilities. The closing of the library took
this opportunity from them. They are also
reliant on a collection of key textbooks
and commentaries that we keep in a
special print collection, and this was
also no longer available to them. The
pupillage exams were also affected by the
lockdown. In the past the library made
the key textbooks and commentaries
available in the exam venue for the Legal
Writing exam. The social distancing
requirements of Covid-19 resulted in the
exams being held in two venues. The
logistics of trying to supply two venues
with books was difficult so the emphasis
to assist pupils with key works was
shifted to the mentors and pupils. This
year, however, the library has been more
accessible but the challenge of the supply
of books for exam purposes remains.
Libraries worldwide found themselves
thrust into a mode of operation they may
never have considered. Depending on
lockdown levels in any given country,
libraries were closed, open with limited

access or re-opened completely. Like
the Johannesburg Bar Library, they
found the restriction on access to their
print collections frustrating. This only
re-enforced what librarians have known
since the advent of the digital age: not
everything is available in electronic
format or digitised and easily located
via internet searches. The shift to online
resources has probably started a trend
in which more and more libraries will
migrate to the use of online resources
instead of being heavily dependent on
print alone. A

“Libraries worldwide
found themselves thrust
into a mode of operation
they may never have
considered. Depending
on lockdown levels
in any given country,
libraries were closed,
open with limited access
or re-opened completely.”

Polina Zimmerman

publications remotely so that staff
working from home had access to a wider
range of library resources. We also had
to organise remote access between home
and work devices so that we could access
resources used for library-related tasks
that we each have. The Bar Library relies
on inter-library loans from universities
to meet the research needs of advocates.
With the South African university libraries
scaling back on their operations and
curtailing inter-library loans, we found
a valuable channel of assistance closed
to us. However, libraries overseas very
kindly stepped into the breach on the odd
occasion and we were still able to obtain
material for research purposes via email,
when local university libraries could not
assist. Likewise we were willing to assist
law librarians locally and overseas with a
supply of information and materials via
email when needed.
Prior to lockdown, advocates at the
Johannesburg Bar had access to the
library after-hours and over weekends.
The closure of the library after-hours and
over weekends was a measure that gave
rise to complaints about the inaccessibility
of the library and those complaints were
addressed as quickly as possible.
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KwaZulu-Natal Bar
Contributed by Sarah Pudifin-Jones

NEW APPOINTMENTS

NEW SILKS

The KZN Bar is delighted that two of its members have been elevated to the Bench
following the most recent rounds of JSC appointments: Bedderson J and Sibiya J.
Bruce Bedderson hails from a strong trial practice which has already characterised
his jurisprudential style (during his acting stints) as a pragmatist, upholding
the rule of law with fairness and gravitas. Carol Sibiya is a strong advocate for
gender transformation in the profession and it is fitting that she is held as a crossgenerational role model for the women at the Bar.

BRUCE BEDDERSON J
Judge Bruce Bedderson holds a
BA (LLB) from the University of
Durban Westville and joined the KZN
Society of Advocates in 2000. He has
extensive experience in general, civil
and commercial litigation, including
banking law, corporate law, medical
malpractice, insurance work, local
government and public law.
In addition to being an advocacy
trainer and lecturer for the Society
of Advocates of KwaZulu-Natal,
Judge Bedderson has mentored more
than 10 pupil advocates and has
played an active role in pupillage
training, selection and examination
at the Durban Bar. He also plays an
important role in the community,
having previously acted as chairperson
of the school governing body of
Chelsea Preparatory School, deputy
chairperson of the Finance Committee
of St Michael’s Catholic Church, Red
Hill, and as chairperson of the Tax
Appeal Board.
Judge Bedderson has acted as a
judge in the KZN courts on a number
of occasions from 2018, and the Bar
wishes him all the best in his future role
as a permanent judge.

CAROL SIBIYA J
Judge Carol Sibiya joined the Durban
Bar in January 2009, after practising as an
attorney for 10 years. She quickly earned
a reputation for her commitment to the
rule of law and Bill of Rights, and her
dedication to her work and particularly
to matters of public interest. Judge Sibiya
has extensive experience in criminal law,
general civil litigation, labour law and
constitutional matters.
Judge Sibiya has acted as a judge
on two occasions, and in her first acting
term produced a judgment that went
up to the Constitutional Court for
confirmation, involving the Independent
Institute of Legal Education and
the inequality in treatment between
LLB students in private and public
universities at the hands of the Law
Society.
Sibiya J has contributed significantly
to the life of the Durban Bar by serving
as an oral examiner for pupils; serving
on the pupillage committee and as the
chairperson and member of the Advocate
magazine sub-committee of the Society
of Advocates of KZN (a role in which she
will be sorely missed!) [from the editor:
indeed she will!]
Sarah Pudifin-Jones
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Elsje-Marie
Bezuidenhout SC –
Pietermaritzburg
Elsje-Marie
Bezuidenhout
matriculated
in Pretoria and
completed a
B.Iuris degree at
the University of Pretoria in 1991. She
thereafter commenced working for the
Department of Trade and Industry at the
Registrar of Companies, as it then was, in
Pretoria in the same year. In 1993 she left
the corporate side of the law and moved
to Pietermaritzburg where she became a
public prosecutor with the Department of
Justice in 1995.
In January 1999 she completed
her LLB degree through Unisa
and commenced pupillage at the
Pietermaritzburg Bar in February 1999.
On 1 July 1999 she commenced practice
as an advocate as a member of the
Pietermaritzburg Bar.
She has a general high court trial
practice. Her specific areas of interest and
practice include family law, matrimonial
law, third party and delictual law and also
commercial, banking and insolvency law
to a limited extent.
She also serves as a member of
the Pietermaritzburg’s Bar pupillage
committee and has in the past lectured
pupils on Civil Trials.
She has been in a life partnership
with Shane Matthews (also an advocate)
since 2003 and has two stepsons, two
daughters-in-law and a fluffy dog. She
enjoys travelling (a lot) and in particular
likes to suffer by hiking and climbing
in the Himalayas, where the beautiful
mountains make up for the suffering.
Paul Wallis SC – Durban
Originally Paul had no intention of
practising law and attended UCT to
obtain an Information Systems degree
after which he spent some time designing
corporate software. Having recognised
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that he was completely unsuited to
working for someone else, he completed
his LLB at UKZN where he won the Moot
Court Competition and represented the
university twice at the All Africa Moot. He
was called to the Bar in 2006.
Since then he has run a general
civil practice with special focus on
maritime, insolvency, construction and
administrative law work.
Paul has served twice on the KZN Bar
Council and has otherwise been actively
involved in pupillage and advocacy
training; having been the convenor of
two GCB regional pupillage courses and
having taught on a number of South
African advocacy training courses. Paul has
taught in both Hong Kong and Singapore
by invitation of their respective bars. Paul
also teaches and examines Maritime Law
LLM students at UKZN on aspects of
Admiralty Procedure.
He is married to Alexandra; without
whose forbearance and support he would
not have reached this point. He has two
children and neither of them have any
intention of practising law.
Siphokazi Jikela SC – Durban
Siphokazi Jikela was born and bred at
Mthatha in the Eastern Cape province.
From 1999 she worked at the Mthatha
Magistrate’s Court as a public prosecutor
for four years before serving pupillage
in 2004 with the Transkei Bar under the
mentorship of advocate Nceba Dukada
SC.
Jikela considers herself privileged
to have served pupillage and received
great mentorship from members of
advocates group one at the then famous
holy cross chambers in Mthatha, who
were considered to be the “legal eagles of
Mthatha” namely, S M Mbenenge (now
Judge-President of the Eastern Cape
Division), R Madlanga (now Judge of the
Constitutional Court of South Africa) and
PHS Zilwa, (now Judge of the Eastern
Cape Division).
She was admitted on 16 September
2004 as an advocate of the High Court

of South Africa. She joined the KZN Bar
on 1 March 2005 and since then she has
not looked back. She is deeply grateful to
the senior colleagues who nurtured and
showed her the ropes, to mention but a
few Kissoon-Singh SC, T V Norman SC
and T G Madonsela SC for their guidance
and inspiration.
In 2013 – 2014 she served as a member
of the KZN Bar Council. Jikela has also
served as an acting judge at the KwaZuluNatal Division on various occasions since
2018, and in the Eastern Cape Division on
two occasions since 2020. She holds full
chambers at Durban and her main areas
of practice are local government litigation,
labour law, construction law arbitrations,
civil litigation tilting towards delictual and
administrative law.
She is a proud mother of two precious
children, Yanda and Kwanda. Her
resilience and moral sense emerges from
the influence and examples set by her late
father, Kholisile “Kholi” and her mother
Nomakholwa “Sis’Kholi” Jikela and she is
forever indebted to them.
Alan Lamplough
SC – Durban
Alan Lamplough
was was educated
at Kearsney College
and UKZN,
Pietermaritzburg.
After serving articles
and being admitted
as an attorney he spent a year abroad
before returning to South Africa and being
called to the Bar at Johannesburg, where
he has practised since February 2002. He
now holds chambers both in Durban and
in Johannesburg, having moved with his
family to live in Kloof in January 2012.
Alan enjoys advocacy training and
since 2013 has trained pupils and junior
advocates at GCB administered residential
courses and at locally administered
pupil training sessions in Durban and
Johannesburg. He has also taught as a
guest trainer at advocacy training courses
held in Malaysia and England. He is

bar news

presently the National Pupillage Convenor
of the General Council of the Bar of South
Africa.
In 2019 he completed his ninth
Comrades Marathon. Planned attempts
to reach the green number have had to
be shelved in 2020 and 2021 because of
the Covid-19 pandemic, but the dream
remains undimmed!
Warren Shapiro SC
– Durban
Warren Shapiro
came to the Bar in
2001, commencing
practice in July of
that year. Before
pupillage, Warren
was a public
prosecutor in Pietermaritzburg and then
completed two years of articles before
being admitted as an attorney.
Warren’s practice is largely commercial,
with a substantial amount of communityschemes law as well as administrative,
insolvency and family law.
Warren is happily married to Lauren,
a freelance journalist and is the proud
father of three – who have already learnt
the basics of debating with him about
everything!
Warren has been involved in teaching
and training pupils for over 15 years. He
has been an advocacy trainer since 2010
and has trained pupils and members
of the Bar all over South Africa and
internationally as well. He is passionate
about training the next generation of
advocates and believes that upskilling
and building confidence is a huge
component of the effective and sustainable
transformation of the Bar.
For fun, Warren reads voraciously and
loves both cooking and bread-baking. PreCovid, Warren would travel overseas once
a year to run a marathon (twice only) or a
half-marathon and combine that with his
life-long interest in history. A
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Port
Elizabeth / Gqeberha Bar
Contributed by Morné Olivier
ACTING APPOINTMENTS

A HALF CENTURY AT THE BAR

The following members held acting
appointments:
Fourth term 2020 Nick Mullins
SC, Ivana Bands, Nolubabalo
Ntsepe.
First term 2021 Tania Zietsman.
Second term 2021 Wabo Msizi.

P J de Bruyn, better known as Dup,
is this year celebrating an incredible
achievement – 50 years as a member of
the Port Elizabeth Bar. He joined in 1971
and took silk in 1988.
Dup was born in Lichtenburg in the
Western Transvaal (now the North West
province). Growing up in the platteland,
much of school life revolved around
sport and outdoor pursuits. Dup was no
exception.
Following matric, Dup embarked
on law studies at the erstwhile
Potchefstroom University for Christian
Higher Education. He had no interest
in commerce, science or arts, but was
intrigued by law. Initially, he was quite
fond of private law, but during his LLB
studies, his interest shifted to procedural
law, particularly the law of evidence.
Classes were small and Dup was one
of only eight students in his final year.
The group produced four senior counsel
(including Dup). three law professors and
one attorney.
Following graduation, Dup was
recruited by Prof Frik van Zyl, his former
private law lecturer, to join the recently
founded University of Port Elizabeth,
as lecturer in 1971. But in his first year,
Dup left academia to join the Bar. Being
new in town, briefs were initially few
and far between. During this lean period,
Dup acquired an impressive collection
of comics to read in chambers. But
comics were soon replaced by briefs. The
foundation of his future success lay in
hard work and in going the proverbial
extra mile. His secret lay in exceeding
expectations. Even in unopposed matters
Dup would prepare heads of argument.
Attorneys were paying attention and
soon his practice started to blossom. He
still believes that motion court offers
new advocates, especially those who do
not have an existing network of briefing
attorneys, an excellent opportunity to
impress attorneys. Conventional wisdom
dictates that If they perform well, briefs
should follow.

It is worth noting that for the first
time, academics have held acting
appointments in our division.
Professor Avinash Govindjee, Dean
of Law at Nelson Mandela University
acted during the first and second
terms of 2021; Professor Rosaan
Kruger, former Dean of Law at
Rhodes University, acted during the
second term of 2021. Congratulations
to them and to our own members.

PUPILS
Four pupils started the year but one
subsequently withdrew.
Katie Morris is a graduate of
Rhodes University. She
practiced as an attorney in Port
Elizabeth for 12 years before
starting pupilage.
Anele Mbenyane worked in
the litigation department
of the City of Cape Town
before becoming a pupil. He
graduated from the University
of the Western Cape.
Ntsikelelo Gwele is a graduate of
Walter Sisulu University. He
was previously a candidate
attorney.
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At the time of his joining the Bar,
there were only 14 active members. The
provincial division of the Supreme Court
was based in Grahamstown and Port
Elizabeth was merely a circuit court. It
was only in 1974 that the South Eastern
Cape Local Division was formally
established in Port Elizabeth.
When Dup joined, the Bar was housed
in the Standard Bank building in the
city centre. The Bar then moved to the
Trust Bank building and thereafter to the
Capital building at the corner of Mount
Road and Main Street. In the late 1980s
the Bar moved to the Oasim Building in
Rink Street. One of the great features of
Oasim is that the South-facing offices on
the higher floors have a spectacular view
of the St George’s Park cricket ground.
Dup’s chambers were on the seventh
floor, so he had a bird’s eye view of the
cricket action.
Dup left Oasim in 2010 to join the
newly-established Club Chambers,
which is housed in the historic P E Club
building. Dup’s chambers are large and
spacious and tastefully decorated with
art ranging from modern to the more
traditional. A good example of his taste is
the sculpture by Anton Momberg seen in
the top right corner of the photograph.
Dup has had an illustrious legal career.
He has appeared before the Constitutional
Court, the Supreme Court of Appeal and
nearly all the divisions of the High Court.
He held second chambers in Cape Town
for many years. He particularly enjoys
trial work. Over the last few years, he
has specialised in medical negligence
cases. His cross-examination prowess
is the stuff of legend. Dup emphasises
the importance of strategic thinking.
The witness is lulled into a false sense of
security before the pinnacle question is
put to the witness, one which elicits the
much sought-after crucial concession or
admission, or contradiction on a material
fact.
Ironically, as a civil lawyer, he is
arguably best known publicly for his
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criminal defence work. In 1993 Dup
successfully defended Brigadier Oupa
Gqozo, military leader of Ciskei, who had
been charged with the murder of Charles
Sebe, brother of the deposed president
Lennox Sebe. Gqozo came to power in
1990 following a coup d’état.
In 2007 Dup was lead defence counsel
in the murder trial of Fred van der
Vyver, who had been charged with the
murder of his girlfriend, Inge Lotz. His
juniors in the case were Barry Pienaar
and Terry Price, both of whom are now
senior counsel. The trial generated much
publicity and featured prominently in the
media. Van der Vyver was acquitted by
Judge Deon Van Zyl and two assessors
after a nine-month trial.
Dup is a former chairperson of the PE
Bar and served on the General Council of
the Bar for many years. He has acted as a
judge on many occasions.
Dup is ably supported by Sarah Thaw,
his personal assistant of 13 years. One
can only marvel at her dedication and
commitment. Sarah accompanies Dup to
trials and keeps abreast of relevant law
and articles published in medical journals.
Dup’s quirky sense of humour is
evident from his love of Tom Sharpe’s
novels and Mad Magazine. Probably one of
his favourite ways to enjoy his books and
music (Kris Kristofferson is his favourite
singer) is with a glass of champagne (the
real McCoy, not sparkling wine).
Dup is a scintillating conversationalist.
He has an extensive arsenal of anecdotes.
There is always an interesting and
amusing story to tell about a case or
someone he has met over the years.
His modesty and charm mean that he
is very well liked. Dup has none of the
pomposity, arrogance, highhandedness
or aloofness which sometimes comes with
seniority. In my experience he is modest,
considerate and respectful to others. He
is generous with his time and advice. He
exemplifies professionalism, dedication
and hard work.
Dup credits much of his success to the
support, patience and love of his wife of
51 years, Truia, and his four children.
The PE Bar is much richer for Dup’s
decision to leave academia and join legal
practice; academia’s loss was our gain.
We wish him still many years of health,
happiness and success. A
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Course: Mediation
Learn how to use advanced
mediation skills and
techniques to deal with
conflict.

Basadi Ba Molao offers alternative dispute
resolution training facilitated by Adv. Anthea
Platt SC and Kathleen Dlepu. These courses
aim to increase your soft skills and are
available to all legal practitioners,
organisations, and the public.

Courses can be completed online or
face-to-face. To register for a course or
for more information please visit
www.bbm-ets.co.za or contact us on
info@bbm-ets.co.za
22
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Cape Bar
Contributed by Sasha e Câmara

THE CAPE BAR’S JUNIOR
MEMBERS OFFER A HELPING
HAND
by Anneretha Oosthuizen, Cape Bar

E

backgrounds who are reliant on the Cape
Bar’s financial assistance to keep the
wolves from the door.
As it is comprised mainly of young
junior members, the JBC understands
the challenge of building a practice from
scratch. This is the more so in these
Covid-19 times where lay clients now
strive to cut costs wherever they can, to
the detriment of the juniors formerly
on brief, who, in the wake of the lay
client’s covid-choice, are now caught in
the pernicious grasp of uncertainty. It is
therefore no exaggeration to say that the
Cape Bar’s financial assistance, through
its various financial assistance initiatives,
is of critical importance.

As a result, the JBC has resolved
to conceive of and look for other
opportunities to raise funds in an
effort to contribute to the Cape Bar’s
transformation bursary. Its maiden
initiative is to offer members the
opportunity to have a professional picture
taken by one of the Cape Bar’s members,
at a cost of R 50.00, which will then be
posted on the Cape Bar’s website on that
member’s profile. Since its moonlighting
member has agreed to render this service
ex gratia, all funds raised will go towards
the Cape Bar’s transformation bursary.
The JBC is already planning its next
fund-raising initiative, which it hopes to
announce early next term. A

Discott

arlier this year, when it was made
aware of the dwindling funds
available for the Cape Bar’s financial
assistance initiatives, the Cape Bar ’s
Junior Bar Committee (“JBC”) committed
itself to conceiving innovative ways to
assist in funding those initiatives. The
reason for the significant decline in
available funds is attributed to a marked
decrease in contributions from members
of the Cape Bar – no doubt as a result
of the interminable global Covid-19
pandemic that had ravaged everyone’s
financial affairs. The pandemic has
had a particularly devastating effect on
the fledgling practices of baby juniors,
especially those from disadvantaged
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n January 2021, retired Judge Edwin Cameron issued
a widely publicised1 statement calling upon Ms Dinah
Rose QC to return her brief in the appeal that was to
be heard before the Judicial Committee of the Privy
Council (JCPC) sub nom. Day and another (Appellants)
v The Government of the Cayman Islands and another
(Respondents) (Cayman Islands). Ms Rose was counsel for
the Government of the Cayman Islands in the appeal. She
was also at the time the President of Magdalen College,
one of the constituent colleges of Oxford University.
Judge Cameron’s criticism was broadly speaking that she
would be advancing a homophobic cause and this was
incompatible with the duty she owed to the college, as
well as to its LGBTIQ members, to uphold its equality
policy.
Ms Rose QC issued a statement explaining why she
would not step away from the matter.2
This elicited a public debate – which Advocate here
advances – on the meaning and ambit of the cab rank
rule.
We place both the statements of Judge Cameron and
Ms Rose QC. So, too, there is an exposition of the history
of the rule as well as contributions by Craig Watt-Pringle
SC, chairperson of the GCB (see p 3), and Gilbert Marcus
SC, of the Johannesburg Bar, and Geoff Budlender SC, of
the Cape Bar.
Advocate offered Ms Rose an opportunity to respond
to Mr Marcus, which invitation was not taken up.
We invite members to take part in this ongoing debate
in the next edition.
The issues in the matter
On 23 and 24 February 2021, the Judicial Committee of
the Privy Council – the five members being Lord Reed,
Lord Hodge, Lady Arden, Lord Sales and Dame Victoria
Sharp – heard oral arguments in the appeal of a lesbian
couple, Chantelle Day and Vickie Bodden against the
Government of the Cayman Islands in the matter of Day
and another (Appellants) v The Government of the Cayman
Islands and another (Respondents) (Cayman Islands).
There were two issues for determination.
The first was whether the Bill of Rights in the
Constitution of the Cayman Islands provides a right for
Ms Day and Ms Bush to access the institution of marriage.
The second issues was, if the first question were
answered in the affirmative, whether the order of the
Grand Court of the Cayman Islands – which modified
the Marriage Law so as that “marriage” is defined to
mean “the union between two people as one another’s
spouses” – should be restored.

The facts and curial history of the matter
Ms Chantelle Day and Ms Vickie Bodden Bush are two
adult women in a committed relationship. They live
with their daughter in the Cayman Islands, and wish to
marry there. In 2018, the Deputy Registrar refused their
application for the appropriate marriage licence, on
the basis that the Marriage Law of the Cayman Islands
defines “marriage” to mean “the union between a man
and a woman as husband and wife”.
They sought to challenge the Marriage Law and the
Deputy Registrar’s decision as incompatible with the Bill
of Rights in the Constitution of the Cayman Islands.
At first instance, they prevailed.
The Grand Court of the Cayman Islands – the court
of first instance – found that there were violations of
their right to private and family life, their freedom of
conscience and freedom to manifest their belief in
marriage, and their freedom from discrimination in the
enjoyment of their rights. The Court exercised its power
under the Constitution to modify the Marriage Law so as
that “marriage” was defined to mean “the union between
two people as one another’s spouses”.
The Deputy Registrar and the Attorney General
successfully appealed against that decision to the Court
of Appeal of the Cayman Islands.
It decided that the right to marry under the
Caymanian Constitution does not extend to same-sex
couples.
The Court of Appeal did, however, declare that Ms Day
and Ms Bush were entitled to legal protection functionally
equivalent to marriage.
Thereupon, Ms Day and Ms Bush appealed to the
JCPC.
At the time that this edition goes to print, the ruling of
the JCPC is still awaited.
(This account of the facts is a lightly edited version of the
facts to be found at www.jcpc.uk/cases/jcpc-2020-0033.
html; further reading might start here: en.wikipedia.org/
wiki/Same-sex_marriage_in_the_Cayman_Islands)
Notes
1 The statement was first published in The Cherwell student newspaper at
Oxford University on 27 January 2021 and, thereafter, on the website of the
Oxford Human Rights Hub, at the Law Faculty of that university. It was also
widely reported on in the London media.
2 The statement was quoted in an article in The Cherwell newspaper on 7
February 2021 as well as in the blog of the legal commentator Mr Joshua
Rozenberg.
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STATEMENT
BY EDWIN
CAMERON
The President of Magdalen prosecutes a homophobic
case to deny LGBTIQ persons in the Cayman Islands
equal rights.

I

express my distress and dismay that Ms Dinah Rose QC, the
new President of Magdalen, is lead counsel on behalf of the
government of the Cayman Islands in litigation that seeks to
deny equality for LGBTIQ people.
Two women from the Caymans, Ms Chantelle Day and Ms
Vickie Bodden Bush, love each other. They are committed to
each other for life. They want to marry. Denied that right, they
went to court. At first-instance, Chief Justice Smellie gave them
their dream of the equal right to marry.
But Ms Rose QC aggressively attacked that judgment.
Leading for the government of the Caymans, she persuaded the
Caymans Court of Appeal to overturn Ms Day’s and Ms Bush’s
right to marry.
Ms Day and Ms Bush now appeal to the Privy Council (Day
and Another (Appellants) v The Government of the Cayman Islands
and Another (Respondents) (Cayman Islands): https://www.jcpc.uk/
cases/jcpc-2020-0033.html).
On behalf of the Caymans government, Ms Rose vigorously
opposes their appeal. It seems that, in the capacity, she even
seeks a debilitating costs award against the couple, should their
appeal fail. This seems indefensible and vindictive.
I do not dispute that everyone has the right to legal
representation. I endorse the principle that even unpopular
causes and litigants are entitled to counsel. I accept, also, that the
Caymans government in denying equality to LGBTQI people is
entitled to secure counsel to prosecute its homophobic case.
What dismays and distresses me is that the President of
Magdalen has professionally embraced this cause. She did
not have to. There are some 1700 QCs in London. There is no
shortage of counsel available to litigate on behalf of homophobia
in the Caribbean.
The question is only whether it is right and proper that the
President of Magdalen should be pursuing this homophobic
cause.
I believe not.
Magdalen is the college of Oscar Wilde. It is appalling that,
125 years after Wilde’s persecution, trial and imprisonment, the
President of his college can ally herself with those who seek to
persecute LGBTIQ persons in the Caribbean by denying them
equal rights.
The Magdalen President’s role in this litigation is a stain
upon the college. Worse, it is a fearsome source of apprehension
and stigma to young LGBTIQ people who seek to find a haven
of security and safety and dignity at Oxford and in Magdalen.
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The President of Magdalen owes a duty to the college as
well as to its LGBTIQ members to uphold Magdalen’s equality
policy. Choosing to deploy professional energies on behalf of a
homophobic government is incompatible with this duty.
There is a direct line between homophobic conduct like that
of the Caymans government and the terrifying levels of violence
and brutality that, even now, are being perpetrated against
LGBTIQ people in neighbouring Jamaica (one of the most
homophobic societies in the world).
The litigation Ms Rose QC leads forms part of and actively
reinforces the continuum of violence against LGBTIQ people
throughout the Caribbean. It sends the same damaging,
humiliating and stigmatizing message to the LGBTIQ
community of Oxford and Magdalen: you are not equal, and I
will not protect and defend your right to dignity.
I ask that Ms Rose QC return her brief. And, if she cannot, I
ask that she accept that her continued prosecution of the case is
radically incompatible with the promises she undertook when
she became President of Magdalen.
In addition, I call upon Ms Rose QC to donate her brief fees
she has already taken from the homophobic government of the
Caymans to a cause or shelter protecting Caribbean people from
homophobic violence.
In the interests of Magdalen, in the interests of her own
dignity and self-respect, I call upon Ms Rose QC to make
a choice and to do so with humility and care. She cannot
professionally advance homophobic causes while professing to
nurture and protect vulnerable young minds and personalities
at Magdalen. She must give up her paid brief or resign from the
College. A
Cameron is Chancellor of Stellenbosch University and Inspecting
Judge of Correctional Services

forum

STATEMENT
BY DINAH
ROSE QC
President of Magdalen College
The issue in the case
he Cayman Islands are a constitutional parliamentary democracy. Their Constitution and Bill of Rights was adopted
in 2009 after full consultation, and a referendum.
This appeal to the Privy Council has been brought by two
women who claim that they have the right under the Cayman
Bill of Rights to marry.
The relevant provision in the Bill of Rights states that
“Government shall respect the right of every unmarried man
or woman of marriageable age freely to marry a person of the
opposite sex”.
The Bill of Rights is modelled on the European Convention
on Human Rights. The European Court of Human Rights has
held in many cases that the European Convention gives no right
to same-sex couples to marry, though it does give a right to civil
partnership. Individual states have a margin of discretion as
to what form of recognition to give to same-sex relationships,
provided that in substance such relationships carry legal
protection and rights equivalent to marriage.
The Cayman Islands Government conceded before the
Cayman Court of Appeal in 2019 that the Bill of Rights, like
the European Convention, gives a right to civil partnership.
As a result, the Cayman Islands now have a Civil Partnership
Act, providing for civil partnerships which give legal rights
equivalent to marriage. This makes the Cayman Islands one
of the most progressive countries for LGBTQ+ rights in the
Caribbean.
It is not the Cayman Government’s position that the
Constitution prohibits same-sex marriage. Neither does this
case involve the determination of any substantive question as to
whether same-sex marriage ought or ought not to be available.
The issue is simply whether the Bill of Rights requires same
sex marriage to be made available: in other words, whether the
decision to provide it is to be imposed on the Cayman Islands
by the Court, or remains a political question for parliament. The
Court of Appeal ruled in the Government’s favour on this point.
Accordingly, the issue before the Privy Council only concerns
the proper interpretation of the Cayman Constitution. There is
an obvious public interest in this issue being properly ventilated
and argued.
In the circumstances, the claim that has been made that I am
acting for the Attorney General in opposing same-sex marriage
is incorrect. The issue is the meaning of the Bill of Rights, not
whether same-sex marriage should be supported or opposed.

T

The professional duties of a barrister
It is a long-standing principle, essential to the maintenance of
access to justice and the rule of law that a lawyer is not to be
equated with their client, and is not to be subject to pressure to
reject an unpopular brief.
The importance of this principle is obvious. The
administration of justice requires that parties are able to obtain
proper representation, in order that they may receive a fair
hearing, and in order to assist the court by the presentation of
the arguments that can properly be made in their favour. The
protection of this vital public interest requires that lawyers are
able to act professionally without intimidation or threats.
For example, Principle 18 of the UN Basic Principles of the
Role of Lawyers provides:
“Lawyers shall not be identified with their clients or their
clients’ causes as a result of discharging their functions.”
In the 1998 Report of the Special Rapporteur on the independence
of judges and lawyers, the Rapporteur explained the rationale for
this principle, stating at §181 that:
“Identifying lawyers with their clients’ causes, unless there is
evidence to that effect, could be construed as intimidating and
harassing the lawyers concerned.”
The allegation that my participation in this case conflicts with
my role as President of Magdalen College is based on the
very identification of a lawyer with their client’s cause which
international human rights law prohibits. A barrister’s personal
opinions or values cannot be inferred from their representation of
a particular party.
These are the important principles which underlie the
so-called cab rank rule in England and Wales. This is a rule of
professional conduct under the Bar Standards Board Code, which
specifically prohibits barristers from refusing a brief which they
are qualified and available to undertake on the ground that they
or a section of the public disagree with or disapprove of the
opinions or position of the client. This obligation protects both
barristers and the justice system against the mischiefs identified
above.
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Statement by Dinah Rose QC

I have personally sought to operate my practice on this
basis throughout my career, not only because it is my duty to
do so, but also because I consider it to be a pre-eminent ethical
requirement of practice at the Bar. I have always acted on both
sides: for employers and employees in discrimination cases; for
Governments and claimants in human rights and public law
cases. I firmly believe that this breadth of experience has enabled
me to give better advice to clients of all kinds.
As it happens, I have argued a number of cases that have
advanced LGBTQ+ rights, including some pioneering trans
rights cases in the 1990s, and a recent case in the Hong Kong
Court of Final Appeal, which won for gay couples the right to
immigration visas on the same terms as mixed sex couples. I am
due to appear in Hong Kong later this year for a claimant who
is seeking the right to change the record of their gender on their
identity card.
But this is irrelevant. In all cases, my task is the same: to advise
and represent my clients, and to put all arguments in their favour
that may properly be made, regardless of my own views.
The cab rank rule applies to the Privy Council brief. As an
instruction to appear in a court sitting in England in an area
in which I was expert, received when I was available to act, I
was obliged to accept it. I accepted it before I was appointed
as President of Magdalen, and disclosed it to the college at my
interview, as a pre-existing professional obligation which I would
have to discharge. Whilst the cab rank rule did not apply to the
hearing in the Cayman Court of Appeal in 2019, the underlying
public policy set out above is of universal application.
I have seen a letter in which it is claimed that I am “willingly
fighting to deny equality in the Caribbean”. This allegation is
defamatory and false. It mischaracterises both the issue in the
case, and my own professional function.
Moreover, pressure is now being put on me to cease to act in
this case, on the basis of threats of adverse publicity both for me
and the College.
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Were I to succumb to that pressure, I would commit an act
of serious professional misconduct. Under the BSB Code, I am
obliged to represent my client independently and fearlessly, and
I am expressly forbidden to withdraw from a case because of
external pressure.
The Code also requires me to act in the best interests of my
client, regardless of the consequences for me personally, and
prohibits the late return of a brief, save in limited circumstances
which do not apply here. The hearing in this appeal is only four
weeks away. The case is legally complex, involving over 100
legal authorities running to thousands of pages. The written
arguments, which I played a large part in writing, have already
been submitted. Were I to withdraw now, I would cause very
serious prejudice to my clients’ interests.
The inevitable logic of the argument that is being made, to
the effect that fulfilling this brief is incompatible with my role as
President is that no practising barrister could serve as Head of any
college. It would be impossible for them to comply with the BSB
Code of Conduct, and in particular with the cab rank rule.
It would be surprising if an argument that had such a
dramatic implication was correct. It is not correct. As I have
explained, it is based on a fundamental misconceptions about the
nature of a barrister’s role, which go to the heart of the protection
of the rule of law and administration of justice.
Why this case is not like the David Perry case
Leaving aside the question whether the pressure to return the
Hong Kong brief to which David Perry QC was subjected was
appropriate, there are obvious differences between that case
and this one. As explained above, I am instructed to appear in
the Privy Council in London in only 4 weeks’ time, representing
a constitutional democracy, which is seeking an authoritative
interpretation of its constitution, as part of its right of selfdetermination. A
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Queen Victoria presiding at her first Privy Council meeting in 1837, by David Wilkie.

MS DINAH ROSE QC AND
THE HOMOPHOBIC BRIEF
A Test of Principle
by Gilbert Marcus SC, Johannesburg Bar

M

agdalen College, Oxford, prides itself as one of the world’s
most prestigious educational institutions. Its illustrious
alumni include foremost innovators and leaders. It was the
college of Oscar Wilde, who, after a now infamous trial, was
sentenced to two years’ in prison with hard labour. His crime
was “gross indecency” – consensual sex with other men.
Today, Magdalen proudly celebrates Wilde. A society
named for him, founded in 1990, seeks to promote knowledge,
appreciation and study of his life – as well as equality and
dignity for all like him or who treasure his legacy.
Magdalen has an unequivocal equality policy.1 This “fully
supports” the aims of the United Kingdom Equality Act, 2010.
The College is committed to eliminating “discrimination,
victimisation and harassment” on grounds that explicitly include
sexual orientation. Students at Magdalen include lesbian, gay,
bisexual, transgender, intersex and queer (LGBTIQ) persons.
Some of these come from rabidly homophobic countries –
including from our own continent, where some 30 countries
continue not only to criminalise homosexuality, but to persecute
those suspected of it.

For those students, the promise of equality must surely be a
comforting draw, a promise of affirmation in secure conditions.
Magdalen would for them be a safe haven from the taunts,
bullying, violence and risk of worse they have had to endure.
The President of Magdalen assumes responsibility for
implementing the undertakings of equality. In 2020, Dinah Rose
QC, a prominent London barrister, became the 43rd President of
Magdalen since its foundation in 1458.
She soon became embroiled in controversy. Before becoming
President, she had accepted a brief on behalf of the Cayman
Government to defend its homophobic prohibition on same-sex
marriage. To the dismay of many in the LGBTIQ community, she
clung to this brief – which had now reached the Privy Council –
even after taking over at Magdalen.
For this decision, she was sharply criticised by Justice Edwin
Cameron.
The case concerned the wish of two Caymanian women,
Chantelle Day and Vicki Bodden Bush, to marry. They first
applied for a marriage licence. This was refused on the basis
that women cannot marry each other. They resorted to the
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Ms Dinah Rose QC and the homophobic brief

courts. They succeeded at first instance before the Chief Justice.
But their victory was short lived. Ms Rose (together with South
African-born Sir Jeffrey Jowell QC) persuaded the Cayman
Court of Appeal to overturn the decision. The couple appealed
to the Privy Council. It was then that Ms Rose accepted the
Presidency of Magdalen – while clinging to her brief.
The basis of Justice Cameron’s criticism of Ms Rose is
important.2 He made it clear that he did not dispute “that
everyone has the right to legal representation”. He endorsed the
principle that “even unpopular causes and litigants are entitled
to counsel” – including the Cayman government.
Justice Cameron’s point was different, and simple:
“The President of Magdalen owes a duty to the College
as well as to its LGBTIQ members to uphold Magdalen’s
equality policy. Choosing to deploy professional energies on
behalf of a homophobic government is incompatible with
this duty.”
Justice Cameron also invoked the memory of Oscar Wilde:
“Magdalen is the college of Oscar Wilde. It is appalling that,
125 years after Wilde’s persecution, trial and imprisonment,
the President of his college can ally herself with those
who seek to persecute LGBTIQ persons in the Caribbean
by denying them equal rights. The Magdalen President’s
role in this litigation is a stain upon the College. Worse, it
is a fearsome source of apprehension and stigma to young
LGBTIQ people who seek to find a haven of security and
safety and dignity at Oxford and in Magdalen.”

Oscar Wilde in 1882, photographed by Napolean Sarony.
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Finally, Justice Cameron made a broader point about stigma and
its consequences:
“The litigation Ms Rose QC leads forms part of and actively
reinforces the continuum of violence against LGBTIQ people
throughout the Caribbean. It sends the same damaging,
humiliating and stigmatising message to the LGBTIQ
community of Oxford and Magdalen: you are not equal and
I will not protect and defend your right to dignity.”
Justice Cameron issued his statement before the appeal in the
Privy Council was argued. Assume that Ms Rose had taken to
heart the concerns he raised. Assume that the spectre of trying
to reconcile her pastoral duties to the LGBTIQ students in her
care, and her duties as a barrister, troubled her. She might well
have said something like this to her instructing solicitor:
“Holding onto this brief puts me in an impossible position.
As President of Magdalen, I am obliged to provide a safe and
welcoming environment to the LGBTIQ students in my care.
However one dresses up the issue before the Privy Council,
it entails the defence of a homophobic cause. It is simply not
possible for me to do justice both to my students and to my
client. I must respectfully withdraw from the brief.”3
Had Ms Rose done this, it is inconceivable that she could have
been accused of professional misconduct, let alone that any
professional body could properly have made a finding against her.
Instead, Ms Rose did the opposite. Evading Justice
Cameron’s accusation of a conflict of interest, she instead
took refuge in the Bar Rules.4 She invoked the “longstanding
principle, essential to the maintenance of access to justice and
the rule of law that a lawyer is not to be equated with her client
and is not to be subject to pressure to reject an unpopular brief ”.
Specifically, she also invoked the cab rank rule. This, she
claimed, “applies to the Privy Council brief ”. She said she had
no choice but to take the homophobic brief:
“As an instruction to appear in a court sitting in England in
an area in which I was expert, received when I was available
to act, I was obliged to accept it.”
All this was paper-thin and did Ms Rose’s considerable
reputation as a professional no credit. First, she was mistaken
in trying to invoke the Bar Rules.5 These are contained in the
Bar Standard Board’s Code of Conduct. They do enumerate
circumstances where a barrister is obliged to take a brief. But
one exception to the duty to accept a brief is contained in Rule
21. This is explicit. It provides that “a Barrister may not accept a
brief when to do so would create a conflict of interest”.
This was the basis of Justice Cameron’s criticism of Ms
Rose. As President of Magdalen, Ms Rose had a pastoral duty
to the LGBTIQ students in her care. Her employment and her
fiduciary position obliged her to ensure that they had a safe
and secure environment without fear of discrimination. The
College’s Equality Policy could not be clearer on this.
The Bar Rules thus confronted Ms Rose with a choice.
They entitled her, quite properly, to decline the Privy Council
brief because it was irreconcilable with her newly undertaken
Magdalen duties. Instead, she chose to persist with the brief in
defence of a homophobic cause. It is this choice for which she is
rightly criticised.

Ms Dinah Rose QC and the homophobic brief

There is a second, additional, basis on which Ms Rose could
properly have declined the brief. This flows from the special
nature of appeals to the Privy Council.
It is generally accepted that there are certain causes in the Privy
Council that do not attract any obligation to accept a brief. Death
penalty cases are a good example. No English barrister asked to
defend the death penalty in any Commonwealth jurisdiction is
obliged to do so if they consider this contrary to their conscience.
Unsurprisingly, the Code of Conduct does not compel a
Barrister to accept a brief in these circumstances. It creates an
exception in the case of “foreign work”.
Ms Rose’s Cayman appeal entailed “foreign work”. Contrary to
what Ms Rose has assiduously put out, the Privy Council “is not a
court of any part of the United Kingdom”. Lord Neuberger pointed this out in Willers v Joyce.6 No one has ever suggested he was
mistaken. (Indeed, far from being a domestic court of England,
Wales, Scotland or Northern Ireland, the Privy Council is entirely
undomestic – it does not even have to sit in the United Kingdom;
not infrequently sits elsewhere, most recently in Mauritius.)
The Privy Council is a foreign court, applying foreign, not
English or UK, law. And Ms Rose’s Cayman brief turned on
Cayman law, not English law.
She could have declined the brief on this basis as well – and
strong moral reasons should have induced her to do so. The Code
of Conduct does not require a barrister to be an instrument of
oppression by a foreign government.
No fewer than three previous chairs of the Bar Council,
together with a former chair of the Bar Standards Board, all
distinguished barristers, have made precisely this point.7 They
stress that “there is a very good jurisprudential foundation for
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why the rule does not extend to the instruction of barristers in
foreign work”. They explain:
“The regulator of the barristers’ profession (the Bar
Standards Board) cannot vouch for the adherence by foreign
jurisdictions to the principles that underpin the legal system
in England and Wales and which ensure the rule of law.
Within these principles are the requirements that courts
are impartial and independent of the state, and uphold
human rights. The regulator is able to say that in all cases
proceeding within England and Wales there is good reason
for barristers being required to represent clients on a firstcome, first-served basis. The regulator can be certain that no
barrister will be required to defend arbitrary or martial laws,
nor appear before courts lacking independence from the
state, and that redress will be given through an independent
judiciary should government act unlawfully.”

“The Bar Rules thus confronted Ms
Rose with a choice. They entitled
her, quite properly, to decline
the Privy Council brief because it
was irreconcilable with her newly
undertaken Magdalen duties.
Instead, she chose to persist with
the brief in defence of a homophobic
cause. It is this choice for which she
is rightly criticised.”
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Hence, the cab rank rule does not apply in a jurisdiction “which
does not adhere to the rule of law”. This is because the state
could abuse the rule “to compel the barrister to appear for
the state and its entities in oppressing its own citizens or in
acting contrary to international law”. Thus “the barrister could
therefore become the tool of the oppressor state”.
The conclusion the eminent authors reach is that –
“…a barrister is free to choose, using their own moral
judgment, as to whether to accept instructions in foreign
work.”
Ms Rose’s invocation of the cab rank rule was therefore doubly
bogus. The Bar Rules afforded her no cover from the moral
issue that confronted her.
The eminent authors suggest it is “right and proper that
the barrister should confront the moral questions which they
consider to arise before deciding to accept the brief.”
Instead, Ms Rose chose to turn a blind eye to the moral
issues that confronted her. Strong moral reasons should
have induced her to decline the brief. The prohibition on gay
marriages in the Cayman Islands poses intense and present
challenges.
South Africans are all too familiar with laws that prohibit
adults who love each other from marrying. The bluntly titled
Prohibition of Mixed Marriages Act8 forbade marriages between
a “European and a non-European”. It provided that any union
entered into in contravention of the Act “shall be void and
of no effect”. A marriage officer performing a marriage in
contravention of the Act committed a crime.
South Africa was not alone. Similar laws existed in the
United States until Loving v Virgina9 famously declared them
unconstitutional in 1967. The law at issue in that case, provided:
“If any white person intermarry with a colored person, or
any colored person intermarry with a white person, he shall
be guilty of a felony and shall be punished by confinement
in the penitentiary for not less than one nor more than five
years.”10
Mildred and Richard Loving pleaded guilty to the charge and
were sentenced to one year in jail, suspended for 25 years on
condition that they left Virginia and did not return for 25 years.
In a notorious decision, the trial judge claimed that the fact that
God “separated the races shows that he did not intend for the
races to mix.”11
Chief Justice Warren resoundingly reversed this decision.
He observed that marriage is a basic civil right. To deny this
fundamental freedom “on so unsupportable a basis as the
racial classification embodied in these statutes, classifications
so directly subversive of the principle of equality at the heart
of the Fourteenth Amendment, is surely to deprive all state’s
citizens of liberty without due process of law.”12
Historically, marriage prohibitions have not been confined
to race. The Nazi Purity Laws infamously forbade marriages
between Jew and non-Jew.
It was presumably with these historical examples in
mind that Justice Cameron urged Ms Rose to guard against
contributing to the “continuum of violence” in Caribbean
homophobia. Hate harms, and too often it kills. The links are
obvious, on our continent and worldwide.
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Had the subject of Ms Rose’s appeal been a prohibition
of the sort in apartheid South Africa or Nazi Germany, there
would have been universal moral outrage. Yet there is little
evidence of comparable indignation outside the LGBTIQ
community whom Ms Rose’s conduct injured. The lack
of outcry at Ms Rose’s choice – as the head of the globally
prominent educational institution – seems explicable only on
the basis that LGBTIQ disadvantage, second-class citizenship,
stigma, oppression, injury and hurt matter less than other
forms of discrimination and disadvantage.
Mildred Loving understood this well. When the
Massachusetts legislature endorsed marriage equality in 2007
she commented:
“My generation was bitterly divided over something
so simple that should have been so clear and right. The
majority believe that what the judge said, that it was God’s
plan to keep people apart and that government should
discriminate against people in love. But I have lived long
enough to see big changes. The older generation’s fears
and prejudices have given way, and today’s young people
realise that if someone loves someone they have a right to
marry.”13
So too with LGBTIQ people.
Ms Rose’s recourse to technical bar rules served briefly to
disguise the real issue. But, though she seems to have enlisted
the Bar establishment’s silence, that silence will not prevail. The
moral issue is too powerful to be silenced.
It is regrettable that Ms Rose (and her supporters) seem
unable to understand the pain her prosecution of the antiLGBTIQ case inflicted on LGBTIQ students at Magdalen and
the community generally. It was that pain that should have
impelled her to forfeit the brief, in good time, on aspiring to and
succeeding to the Presidency of Magdalen, and it is her breach
of that duty that will continue to haunt her. A
Notes
1 Magdalen Equality Policy
2 Statement of Edwin Cameron, Retired Justice, South African Constitutional Court:
The President of Magdalen prosecutes a homophobic case to deny LGBTIQ persons
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the Colours Caribbean. For an overview of these criticisms as well as an incisive
critique of the underlying legal issues, see Helen Fenwick “Assaulting The Dignity
of Gay Couples: The Struggle to Establish a Right to Equal Marriage Under Human
Rights’ Instruments” [2021] EHRLH, Issue 3, 229.
4 See Joshua Rozenberg “Leading barrister refuses to be intimidated” which sets
out the statement by Dinah Rose.
5 Much of my argument is taken from my contribution to the Oxford Human Rights
Hub entitled “Why Dinah Rose QC had an obligation to give up the homophobic
Cayman Islands brief : A response to Lord Hendy QC”
6 [2016] UKSC 44.
7 Timothy Dutton CBE QC, Baroness Ruth Deech QC (Hon), Chantal-Aimee Doerries
QC and Roy Amlot QC “The cab rank rule and ethical choices” Counsel, April
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8 Act 55 of 1949
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10 Section 259 of the Virgina Code.
11 Reproduced in the Supreme Court decision (infra) at 3.
12 At 12.
13 American Constitution Society “Mildred Loving Endorses Marriage Equality for
Same-Sex Couples” 15 June 2007.
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THE CAB
RANK RULE
From where
does it hail?
by Patrick Wainwright, Cape Bar

Amédéé Forestier

T

he cab rank rule invokes the image of a taxi-cab driver being
hailed for a ride and being duty-bound to pick up that
prospective passenger, whether bedecked in the garb of a rogue
or a duke. All paying wayfarers must be conveyed. The principle
applies to counsel, who should not refuse to take on a brief on
the grounds that their client might be a notorious criminal or,
heaven forfend, a politician.
In South Africa, the rule has developed from a rule of
professional ethics1 to a legislated directive, entrenched in the
Code of Conduct for All Legal Practitioners,2 promulgated under
the Legal Practice Act, 2014, which imposes a duty on counsel to:
“not refuse to accept briefs in an area of practice in which
they profess to practise or in a court in which they profess to
practise on the grounds that they disapprove of the client or
of the client’s opinions or alleged conduct or because of any
disregard in which such person might be held”.
Section 36 of the LPA reminds counsel that the code is “the
prevailing standard of conduct” which “must [be] adhered to
and failure to do so constitutes misconduct.”
In Roman times, as Voet observed, where a party lacked the
shield of legal representation, the iudex, or judge, might assign
one. To take on such a task was a public duty; to decline without
good cause was to risk being disbarred (in the Roman sense
of that word).3 At Rome, there was also a practice of ensuring
“equal weight of counsel … lest the client should go down
rather from the inexpertness of juniors than from the lack of
justice in his cause.”4 Peering through the opaque veil of history,
one might trace the origins of the cab rank rule back to these
principles and practices that applied in ancient Rome.5
In England, as Lord Pearce observed, this duty is part of the
ancient tradition of the Bar:6
“[A]s matters are, and have been for centuries, a barrister is
bound to provide his [or her] services to a client who can pay
a fee if the case is one either in the courts or in the advisory
sphere in which a barrister normally practices.”
Whether the rule’s appearance in English practice directly
relates to the Roman practice is uncertain.7 What is known is
that it appeared at the very latest in 1523 in a rule issuing from
the Scottish Court of Session8 and, again in 1792, when the
famous English barrister, Thomas Erskine retorted to criticism
levelled at him for defending an atheist:9

“From the moment that any advocate can be permitted to
say that he will or will not stand between the Crown and the
subject arraigned in the court where he daily sits to practise,
from that moment the liberties of England are at an end. If
the advocate refuses to defend, from what he may think of
the charge or the defence, he assumes the character of the
judge; nay, he assumes it before the hour of judgment.”
At Roman-Dutch law, Voet frames the position thus: “Advocates
may appear in all cases whether civil or criminal” under an oath
in which they give the “assurance that they will not undertake
the patronage of an unjust lawsuit”. Much turns on the meaning
of “unjust”. Unjust in the sense that it was immoral or in the
sense that it lacked legal foundation?
In Van der Linden’s Supplement to Voet’s Commentary, the
latter appears to have been the denotation of unjust in this
context.10 There, the learned jurist observed that the “whole
matter” depends on the principle that the “true jurist is an
honest [person]”, who never misrepresents the law nor uses
“deceits and tricky devices” to present the unjust as just11 and
who would refuse an entirely hopeless case.12 This aligns with
the remainder of the practitioners’ oath, which prohibits the use
of “false statements and lying charges”.13
No mention is made of the morality or otherwise of the
cause14 – and that must surely be correct. The distinction
between law and morality was hardly unknown to the RomanDutch lawyers. Yet, it’s not always a clear line – the interplay
between law and morality has filled many tomes and continues
to perplex. The position of the famous legal philosopher Hart –
which appears the most cogent and defensible among the many
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positions presented – is that an immoral law is still a law, but
one might well have a moral duty to disobey it.15
Counsel – as a lawyer and as a human being – is subject to
both legal and moral duties. Counsel’s legal duties, established
by long practice and latterly framed in the Code are among
others to: (i) act in the client’s best interests by asserting and
defending the client’s rights fearlessly and “within lawful
bounds”;16 and (ii) act independently, which includes the
resistance of undue influence and “regardless of any disregard”
in which their client might be held.17 What is more, counsel owe
duties to the court.18
The personal moral duties of counsel when acting as
such, whatever those might be and from whichever source
they derive, are secondary to their legal duties. That this is so
appears from the Code, which seeks to ensure that counsel act
in their client’s best interests, fearlessly and without regard to
their client’s unpopularity. Those legal duties are some of the
interests in play when one speaks of the interests of justice. To
shy away from them or to be co-coerced to disregard them on
moral grounds are considered to be antithetical to the interests
of justice.
The cab rank rule serves multiple public interests. First
and foremost, it is intended to ensure access to justice. This is
apparent from its Roman conception. It remains prominent
in the Code, which emphasises that counsel’s “specialised
services are available to all persons, in particular indigent
people, regardless of any disregard in which persons requiring
the services of counsel may be held by anyone”.19 This aligns
with the constitutional right to access to the courts,20 a right
which would be hollowed out if clients were unable to secure
the services of counsel to defend and assert their rights in the
ever more technical and multi-layered legal system in which
they find themselves embroiled, on the grounds that their cause
may appear immoral. Thus, the rule acts as a key, unlocking the
doors of the courts to ensure a fair public hearing.
Second, the rule operates as a shield, protecting counsel
from unwarranted personal attacks. It is for counsel to present
their client’s legal position, not to act as the judge nor as their
client’s moral compass. Should the brief be within the bounds of
the law, counsel’s expertise and availability, and not hopeless,21
it should be undertaken. Where counsel’s personal moral duties
conflict with their legal duties, the public should be slow to
condemn. It is for counsel, as a professional and as a person, to
weigh up this conflict and decide which route to follow.22 Where
the case causes counsel moral misgivings, they may refuse to
take the brief, but must do so with the knowledge that they
might be in breach of their legal duties and risk disciplinary
action for misconduct.
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The public and especially fellow legal practioners should
be slow to “shoot the messenger” on the grounds that they do
not like the message. One should aim at the true target of one’s
displeasure, whether this be the client’s conduct or the law
itself, but very rarely, if ever, the lawyer who has undertaken to
present the case, to the best of their abilities, lest the interests of
justice be forgotten. A
Notes
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be too anxious in prescribing a rule to be observed by the advocate in undertaking
or refusing causes. Let each one consult his own conscience, that most faithful
helmswoman of our actions. Let him question his own self as to what he ought to
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TIME FOR SOME REALISM
ABOUT THE CAB RANK RULE
by Geoff Budlender SC, Cape Bar

T

he conventional account of the cab rank rule obscures
principle; and it perpetuates a series of myths about the
realities of legal practice. It is time to ask to what extent it in
reality achieves the high principle it pronounces, and to what
extent it is self-serving.
First, as to principle: it is necessary to recognise that the cab
rank rule gives rise to a tension between two principles.
On the one hand, it is an essential requirement of the rule of
law that parties have effective access to justice. This means that
they must be able to obtain competent representation. The legal
profession has a state-enforced monopoly over the provision of
legal services, and must do what it can to ensure that all have
access. It is of course true that the cab rank rule benefits only
those who are able to pay for legal services. But if the cab rank
rule enables access to legal services, including by those who may
be deprived of that access because they are “unpopular”, that is
a good thing.
On the other hand, we all have moral agency. We are
morally responsible for the consequences of our actions. We
should reject the justification satirised by Tom Lehrer in his
song about Werner von Braun, who made rockets for the Nazis
during the Second World War, and then made them for the USA
after the war:
“Once the rockets go up who cares where they come down
That’s not my department says Werner von Braun.”
There is a tension between two moral or ethical principles: the
obligation to ensure that those who need competent legal representation are not denied it; and the need to accept moral responsibility for the consequences of one’s conduct. The question is
which is the trump when the tension gives rise to a conflict in a
particular case.
One of the most passionate and effective recent defences of
the cab rank rule was made by Sir Sydney Kentridge QC in a

talk on the ethics of advocacy.1 He vigorously defended the rule,
and then asked:
“What if a client comes to counsel with a cause which seems
not merely unappealing or unmeritorious, not merely contrary to some view of the public good, but which is utterly
revolting to counsel’s conscience? … are there not occasions
when counsel should be entitled to follow his conscience
and refuse to act?”
He referred to matters in which counsel had been briefed by the
apartheid government in cases designed to enforce apartheid
laws. He said that he had never been offered such a brief, and so
the issue never arose for him. If it had arisen:
“I believe that I and many other advocates would have been
unable to comply with the cab rank rule. Perhaps no rule of
conduct can be an absolute rule. There may be times, fortunately rare, where when one’s own conscience rather than
the general rule must govern one’s conduct.”
This is not a hypothetical issue. One will find examples in the
law reports. One will find a case in which a leading counsel,
understood to be opposed to apartheid, defended an interpretation of a detention without trial law which had the effect that a
court could not order a detainee to be brought before it where
it was alleged that he was being tortured. That system enabled
torture and resulted in deaths in detention. One will find a case
in which counsel known to be a proponent of human rights
defended an interpretation of the pass laws which had the effect
of breaking families, preventing a wife and husband and their
children from living together. Those laws were a cornerstone of
the vicious migrant labour system. And one will find a case in
which a professor of human rights law appeared on behalf of
the Bophuthatswana regime to defend the constitutionality of a
law which prohibited non-citizen residents from participating in
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meetings or making speeches relating to the politics of Bophuthatswana. The examples can be multiplied.
We should reject a cab rank rule which prevents counsel
from exercising moral agency as to what they do, and accepting
moral responsibility for the consequences of their conduct. Of
course, we will not all draw the line in the same place. If we rely
on a moral principle, we must be willing to defend our position.
But we should not be allowed to hide behind an allegedly
inflexible rule. It should not be inflexible.
Second, we need to explode the myths which underlie the
conventional account of the cab rank rule, and acknowledge the
realities.
The first reality is that busy advocates make decisions all the
time as to whether to accept a brief. Of course, not all advocates
are in the fortunate position that they are offered more work
than they are able to manage. But every day, advocates decide
whether to accept a brief which is offered. They of course have
regard to their capacity to take on the work, in the light of their
other obligations. But everyone knows that in practice, they
also consider other matters – the nature of the case, whether it
is interesting, the identity of the attorney and co-counsel who
will be involved in the case, the fees which it is likely to produce,
and other factors. If the cab rank rule means what it apparently
says, all of these advocates breach it on a regular basis. The
rule is based on a myth about how the profession operates in
practice.
The second reality is that the rule of law does not imply that
every person has the right to counsel of their choice. The right
is a right to competent legal representation. Advocates are not
known for their modesty, but few would make the claim, or
even secretly believe, that they are the only person who could
provide competent representation. The moral justification for
the rule cannot apply where the person concerned is able to
obtain competent representation from another practitioner. That
cannot mean that the would-be client must produce evidence of
having approached every other competent counsel; but for the
rule to apply, it must surely require some showing of difficulty
in obtaining the services of competent counsel.
The third reality is that in truth, the cab rank rule is most
frequently deployed where counsel want to take on a brief, but
feel uncomfortable about the moral basis of the case. They then
say to themselves “Well, I have to take it on, I am obliged to do so”.
In other words, it is most frequently marshalled as a justification
of what counsel wants to do: it seldom in practice results in
counsel taking on work they would prefer to turn away. To
that extent, the rule is self-serving. It enables counsel take on
whatever cases they wish, and to earn a fee, without having
to engage the moral question which the brief raises. In those
cases, the rule does not serve to promote the rule of law: rather,
it enables counsel to take on whatever cases they wish, without
having to justify their decisions.
There are some counsel who take on cases they do not want
to take on, and who take them on because they believe that this
is a matter of professional obligation. One has to respect this.
They would probably make the same decisions without the
existence of a cab rank rule. The question is whether this justifies
a compulsory cab rank rule.
One of the justifications offered for the cab rank rule is that
it is a necessary element of an independent profession, because
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a premise of the rule is that counsel must not be identified
with their client. This is another absolute proposition which
evaporates when it is subjected to sunlight. When an advocate
who has done a lot of human rights work is elevated to the
Bench, retires or passes away, that person is referred to in the
media and public statements as “a human rights advocate”. Sydney
Kentridge has written “I hope that I may regard myself as a human
rights lawyer”:2 justifiably so, because throughout his career, he
undertook human rights work, not simply because someone
had offered him a brief, but because he believed in the justice
of the cause which he was asked to espouse. He identified,
and was identified, with the cause of his clients. Cab rank
fundamentalists say that this is somehow out of order. It seems
to me that this attitude is out of touch with how the real world
and real people function.
If we are to have a cab rank rule, it needs to be reformulated.
I suggest that the duty to accept a brief can arise only if two
conditions are met: first, if a refusal to accept the brief will
likely have the consequence that the would-be client will be
deprived of competent legal representation; second, if counsel’s
conscience does not prevent acceptance of the brief. The latter
condition is of course elastic. It requires justification on a caseby-case basis. But that is precisely what moral agency and moral
choice require.
In saying this, I would not want to undermine the very real
need to protect lawyers who represent the victims of highly
repressive regimes, and may themselves be victimised if they do
so. And there is also a pressing need to protect lawyers from the
wrath of those who believe that alleged murderers, rapists and
child abusers should not be defended when they are prosecuted.
Those people too have a right to effective legal representation.
The question is whether in reality, the cab rank rule does much
to provide protection in practice. Frankly, I doubt it. We should
also remember that those who bear the brunt of public attack
for defending people charged with crimes which cause popular
outcry are frequently attorneys, outside the main urban centres.
Attorneys do not have any version of the cab rank rule. We need
to address the problem where it exists.
If we take the supposed justification of the cab rank rule
seriously, we must get rid of the myths that surround it; we
must assert that advocates, like everyone else, are morally
accountable for the consequences of what they do; and we must
design a rule which addresses the real problem, and which gets
rid of its self-serving aspect. A
Notes
1
“The Ethics of Advocacy” in Sydney Kentridge Free Country: Selected Lectures
and Talks (2012) at 72.
2
“Freedom of Speech: Is it the Primary Right?” in Kentridge Free Country p 91.

slice of life

One angel hardly a
choir of seriatim makes
by Jean Meiring, Johannesburg Bar

I

t’s the oddest little word.
While we all routinely drum out the word seriatim on
our keyboards – usually in the latter part of an answering
or replying affidavit, where the deponent, for whom we
ventriloquize, squares up to the specific contents of the
opposing party’s affidavit under reply – few of us know
precisely what it means or even how it’s spelt.
In an already tryingly multilingual setting, where Latin is
no longer taught to lawyers, understandably enough it often
appears on the page mangled and misshapen.
Seriatum is a not uncommon, but incorrect, version. This is
an excusable enough mistake: many Latin nouns of the neuter
(non-binary?) persuasion end in the suffix -um. Think, for
example, of bellum, which means war; ferrum, which is iron; and
periculum, danger.
In an affidavit, moreover, one often comes across a heading
like “Ad seriatim response” (or Ad seriatum, seriatem or indeed
even serriatim response).
Those variants, too, are all grammatical errors; the bracketed
versions indeed err both as a matter of grammar and spelling.
So, what is the measure of this perilous little word, which
signals a litigant’s focused bellicosity, their brandishing of a
ferrous instrument of combat?
The word cherubim – also endowed with the suffix -im –
immediately comes to mind. And seraphim. Both of them are
plural nouns derived from the Hebrew denoting more than one
angel.
Yet, the word seriatim – yes, Latin, as suggested above –
belongs to a different part of speech entirely: it’s an adverb. As
such, it qualifies (or describes) a verb.
Perhaps the most commonly known Latin adverb is bene.
How are you doing? Well – as in good: “Bene!”
Another example that we’re accustomed to using in
argument is simpliciter. The contents of a statute construed
simpliciter – simply – conduces to the following result. Following
the same pattern is similiter: in similar fashion.
And then Latin has a small but formidable army of adverbs
that end in the suffix -im. They all convey a sense of iterativeness
(if that’s a word): something set to repeat mode.
Guttatim means drop by drop. Gutta (-ae, f) is a drop. (Cf. the
English word gutter.) “We extracted the witness’s evidence (and
then his blood) guttatim.”
Gradatim means step by step. Gradus – from which we derive
the English word grade – is a step. “We won over the judge
gradatim.”
Gregatim might be translated as “in flocks” (cf. gregarious;
egregious; aggregation). “The witness’s answers to the various

questions were jumbled together, they truly emerged gregatim.”
Literatim one might translate as letter by letter: “The process
of drafting the affidavit was slow-going; it emerged from the
typewriter literatim.”
Punctatim: point by point. Syllabatim: syllable by syllable.
Verbatim: word by word.
Which brings us to seriatim.
This adverb denotes an approach by which the individual
parts of a body of material – like the averments in an affidavit –
are addressed or answered one by one in sequence.
In Latin, the noun series (seriei, f) means a row, succession,
series or chain. (As in series bellis perennis, daisy chain.) In turn, it
derives from the verb serere, which means to join together or to
arrange in a row.
Indeed, one sometimes hears our more learned colleagues
speak of arguments being marshalled in serried – phalanxed or
crowded-together – ranks.
In English, the word emerged around the year 1500, as
seratim. (If you thus misspell it, you might raise the defence that
you were simply in a Henrician mood.)
In the 1670s, it acquired its current form and came to be
used especially by lawyers, in an attempt to shroud their doings
under a pall of learning and sophistication (so as to justify their
fee).
Sometimes, it came to be yoked into the phrase brevatim et
seriatim, which translates as “briefly and in series”.
The Latin preposition ad (namely: towards; to; for; at) was
usually used to indicate what part of the document under reply
was at a given juncture being subjected to such a treatment
done seriatim. Ad paragraph 1. Or: Ad the introduction.
Accordingly, in non-purist circles this approach came to
be called – loosely and demotically – an ad seriatim approach,
which, surprisingly, some dictionaries in the United States of
America appear to recognise.
Purists, though, stick to the use of seriatim as an adverb.
In other words, not: “A seriatim response” (where the adverb
is redeployed as an adjective). Rather: “A response made
seriatim”. Certainly not: “An ad seriatim response” or any other
conjoining of the preposition “ad” to seriatim.
For the bravehearted among us, the gauntlet is hereby cast
down.
Surely the time has come for the latter part of affidavits to
commence with synonyms for seriatim, however metaphorical
they might strike one.
Gradatim. Literatim. Punctatim. Syllabatim. Verbatim.
And for those that truly roar like lions: Guttatim. A
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LAW
MATTERS
By Franny Rabkin

GCIS

I

t was pointed out to me recently that Chief Justice Mogoeng
Mogoeng will, when he retires, have been one of the
longest-serving heads of the Constitutional Court, having
been appointed chief justice in September 2011 and retiring in
October 2021. Only Arthur Chaskalson, who was appointed
president of the Constitutional Court in 1994, became chief
justice in 2001, and retired in 2005, was at the helm of that court
for longer.
What a way to bow out though: simply disappearing on
long leave after a round of Judicial Service Commission (JSC)
interviews that he did not even attend in person, instead
choosing to chair them from his home in Mahikeng. As he
chaired, we in the JSC interview venue could hear the birds
tweeting behind him. Yet he still managed to run the interviews
in a way that was widely criticised and has even led to litigation.
Back in Braamfontein, the Constitutional Court had, a few
weeks earlier, reserved judgment in what must have been
one of its toughest cases in its history. It’s not every day the
Constitutional Court is asked to send the former president
straight to prison for two years. Worse, the court is asked to send
someone to prison as a court of first and last instance. Worse, it
is asked to do so unopposed. Worse, the asker is a commission
chaired by the deputy chief justice, someone senior to every
judge on that bench – except for Chief Justice Mogoeng.
If ever there was a moment for the chief justice to step up
and lead, this was it. Yet he did not. He did not sit in the case
and no explanation was publicly given as to why. When I – in
my journalist capacity – asked his spokesperson, my question
was not even acknowledged, let alone answered.
Maybe Chief Justice Mogoeng had a good reason (it would
have to have been a really good reason, in my view). But it
seems he did not think the public of South Africa was worthy of
sharing it with.
Just before that, there had been vicious public attacks –
utterly without any factual basis – against some of the judges of
our courts, particularly from anonymous social media accounts.
In the face of these, and despite many media requests for
comment, he maintained an obdurate silence and did not even
explain why he was not commenting. At the JSC interviews in
April, he attempted to account for this silence, saying in his now
infamous interview with KwaZulu-Natal High Court judge
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Dhaya Pillay that there had been a discussion amongst judges
about how to handle the attacks and put it to Pillay that she
herself had said that responding would only give the attackers
airtime.
He added: “And of course, you’re aware that when judges in
provincial divisions or specialist courts are attacked, it becomes
the responsibility of the leader of that court to liaise with the
spokesperson for the judiciary to craft the statement that could
then be issued on behalf of the division, rather than the Chief
Justice trying to get involved in everything as if there are no
leaders, as if there are no competent leaders…”.
But this is unconvincing because the last time this happened
– a much milder version in 2019 – he had come out guns blazing
in defence of his judges, calling a press conference in September
2019 and throwing down the gauntlet to the sock puppet and
bots on Twitter: come out, show yourselves and tell us where
this corruption is; or be quiet, he said. It worked too. The bots
were silenced for a time. I wonder what changed between then
and more recently.
He is now the subject of two complaints of judicial
misconduct. One was about remarks he made on South Africa’s
policy on Israel, the other about a prayer he gave at Tembisa
Hospital, that “if there be any [Covid-19] vaccine that is the
work of the devil meant to infuse 666 in the lives of the people,
meant to corrupt their DNA … may it be destroyed by fire”.
The complaints are, as I write, winding their way through
the laborious complaints system set out in the JSC Act. But
neither of them is a frivolous complaint. And without any
further comment on them, the mere fact that a chief justice
can face not one, but two, non-frivolous complaints of judicial
misconduct is deeply depressing.
During the Covid-19 lockdown, after some initial wrangling,
Chief Justice Mogoeng seemed to throw up his hands, leaving it
to heads of courts to manage. This worked well in some courts
and quite badly, from what I hear, in others.
When I interviewed the chief justice in 2014 after he was
first appointed, he was making waves because he was pushing
through norms and standards for the more efficient delivery of
judgments. It was rubbing judges, particularly those in the busy
divisions, up the wrong way. But we the public loved it. Yet last
year Ground Up did an analysis of the turnaround times for

law matters
judgments at the Constitutional Court and reported a steady
decline – from an average of three and a half months in 2016 to
over six months in 2020.
Chief Justice Mogoeng took us all by surprise by his long
leave. But to me it felt like, where it mattered the most, the Chief
Justice had already long left the building.
It was not always so. After an uncomfortable start, the chief
justice won the nation over and there was a time when he was
revered by many. When the politicians were disappointing us
with predictable regularity, we could be proud of the judiciary,
personified in Mogoeng. His Nkandla judgment was great
not so much for the judgment itself but because it was a key
moment that demonstrated the strength of constitutional
democracy – that where one arm of state falters, the other can
pull it back.
When former Sudanese president Omar al-Bashir – wanted
under the Rome Statute for war crimes and crimes against
humanity – somehow managed to be spirited out of the country
in flagrant breach of a court order, it was Chief Justice Mogoeng
who led the judicial show of force that spoke out about it. We
in the media love bandying the words “constitutional crisis”
around. But the stand-off over Al-Bashir was in my view the
only time we have come close to a real constitutional crisis. And
our judges did not disappoint. I’ll never forget the day: all the
heads of court and senior judges – 27 in total I counted at the
time – filing in in their different coloured robes, grave-faced,
and the chief justice assuring the nation and the world that SA’s
judges remained steadfast in their obligation to uphold and
protect the Constitution and their oaths of office. “To judges, this
obligation and the oath are sacred,” he said.
Chief Justice Mogoeng said while judges should be
susceptible to constructive criticism, it should be fair and in good
faith, and should be “specific and clear”. “General gratuitous
criticism is unacceptable,” said the Chief Justice.
He said the tension at the time was not a moment of crisis

but was a moment for “deep reflection” and for “brutal”
institutional introspection. He said by and large, court
orders had been honoured by other arms of state. But the
“few instances” where they had not been had the effect of
undermining the rule of law.
He repeated what Gauteng Judge President Dunstan
Mlambo said in the Al Bashir judgment: the rule of law was the
cornerstone of constitutional democracy.
“As a nation, we ignore it at our peril,” said Justice Mogoeng.
He said the things we need to hear again now.
My personal favourite moment though was when Deputy
Chief Justice Dikgang Moseneke retired and he said in his
speech that despite “initial discomfort” between him and
Mogoeng, the two had “found each other”.
“Each time there was a storm that swirled around this
institution, you and I stood firm,” Deputy Chief Justice
Moseneke said to Chief Justice Mogoeng. “I can say without any
fear of contradiction that your integrity has been shown to be
beyond question.”
The appointment of Mogoeng as chief justice was a divisive
move by former president Jacob Zuma. It had the potential
to weaken, if not break, the culture of collegiality at the
Constitutional Court that had been painstakingly built over the
years by that court’s justices.
Chief Justice Mogoeng was gracious too, acknowledging
that, “all things being equal”, Moseneke DCJ was “infinitely
qualified” to be chief justice. They put the judiciary first. And it
was stronger for it.
This past decade cannot have been an easy time to have
been the chief justice. And overall, the judiciary has come out
the other side whole; limping but still standing. As much as
I criticise the chief justice, for this, he must, as the judiciary’s
head, be commended. But the end part of his tenure may be
remembered as uncomfortably as its start. A
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Fly

on the wall …

I

t is important for Fly to be able to look
into the mirror without flinching. Fly
forms part of an ancient priesthood of
sorts, the members of which have over
the ages been simultaneously reviled
and honoured as mercenaries – vile
mercenaries, or noble mercenaries,
depending on how one looked at it.
The essence of the mercenary is that
they fight for a cause not their own. Of
course, the cause of the true mercenary
is money – and that, decidedly, is not the
cause that Fly fancies himself to serve,
nor the one that has any claims to nobility
of character. It is, however, the cause
ascribed to Fly’s priesthood by many who
are most vociferous in their view as to the
baseness of the discipline. Let there be
no mistake, no coyness – Mammon can
never be fully banished from the exercise,
and the fact that the rewards tend to
be handsome, in the relative scheme of
things, certainly complicates the virtue of
the endeavour.
But at heart the fact remains – the
honour of Fly’s priesthood depends
on the idea that some cause is served,
or should be served, in daily toil, other
than, and independently of, that of those
for whom Fly fights. If done properly,
the cause is indeed noble. Believing this
is necessary to face the mirror. Call it
Justice, when in an ambituous mood;
call it the proper working of the system
of law, when more pedestrian-minded.
Whatever the true nature of this cause,
and whatever the ultimate reasons for
its being a worthy cause, the cause to be
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served is not the cause espoused on the
day.
This is a simple principle upon
which the claim to virtue of Fly’s
professional endeavour is founded: he
serves something noble by promoting
a cause that is not his own; one he does
not necessarily share or espouse. This
“necessarily” is an important qualification.
Sometimes, the cause he advances will
be on the Right Side. Of truth. Of Justice.
Of what is kind or good or virtuous or
deserving. And sometimes the opposing
cause will be. Often, there will be little
to choose between them, but more often
than not, one cause will decidely have
the better of what is right and good and
the other the worse of it. The trick is
that the virtue of what Fly does should
not depend on the extent to which, the
number of times that, or the ways in
which, the causes he fights for happen to
be the better ones, the righter ones, the
juster ones or the ones more deserving of
being deemed correct.
This is a difficult and counter-intuitive
virtue to acknowledge. It is difficult to
defend, difficult to explain, and difficult
to maintain. Rules are made to help. Fly
wears odd outfits. He adopts strange
ways of speaking and addressing his
points, of referring to his cause of the day
in depersonalising ways. He must avoid
saying what he thinks, what he believes,
invoking who he is, what he represents
and instead say, to the extent his
discipline allows him to, what his cause of
the day wants him to say.

So many of these at times strange little
rules and rituals, many in imperfect, and
some even in absurd ways, are designed
to underscore and thereby to confirm this
virtue – the virtue of the other cause, the
cause not one’s own.
One principle that is critical in
assisting in this endeavour is that there
be a certain moral randomness in the
allocation of the causes of the day. Fly
should accordingly not be choosing them.
The less choice there is in the allocation
of the causes, the less the virtue of the
Cause not My Own is imperilled. Any
choice based on the rightness of the
cause is a choice that does disservice to,
and wounds, this virtue. “I cannot serve
this cause as it is wicked, or does not
deserve to prevail” must entail the moral
consequence that one can justly serve
only those causes that deserve to prevail
– every time, in every case. And this in
turn denies the moral foundation of the
existence of any virtue at all in having,
and cultivating, people who are trained
and able to serve the Cause not Their
Own. It is not only at the extremes when
this principle operates; although it is at
the extremes when it bites most acutely.
If, whatever else some or other
instantiation of the cab rank rule achieves,
it assists in fostering the virtue of the
Cause not My Own, it will continue to
feed the moral foundation of Fly’s daily
bread. And so, in being able to confront
the mirror with moral equanimity, with
minimal delusion, Fly counts the Rule
among his friends. A

