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THE CAB
RANK RULE

From where
does it hail?

by Patrick Wainwright, Cape Bar

he cab rank rule invokes the image of a taxi-cab driver being

hailed for a ride and being duty-bound to pick up that
prospective passenger, whether bedecked in the garb of a rogue
or a duke. All paying wayfarers must be conveyed. The principle
applies to counsel, who should not refuse to take on a brief on
the grounds that their client might be a notorious criminal or,
heaven forfend, a politician.

In South Africa, the rule has developed from a rule of
professional ethics' to a legislated directive, entrenched in the
Code of Conduct for All Legal Practitioners,? promulgated under
the Legal Practice Act, 2014, which imposes a duty on counsel to:

“not refuse to accept briefs in an area of practice in which

they profess to practise or in a court in which they profess to

practise on the grounds that they disapprove of the client or
of the client’s opinions or alleged conduct or because of any
disregard in which such person might be held”.

Section 36 of the LPA reminds counsel that the code is “the
prevailing standard of conduct” which “must [be] adhered to
and failure to do so constitutes misconduct.”

In Roman times, as Voet observed, where a party lacked the
shield of legal representation, the iudex, or judge, might assign
one. To take on such a task was a public duty; to decline without
good cause was to risk being disbarred (in the Roman sense
of that word).> At Rome, there was also a practice of ensuring
“equal weight of counsel ... lest the client should go down
rather from the inexpertness of juniors than from the lack of
justice in his cause.”* Peering through the opaque veil of history,
one might trace the origins of the cab rank rule back to these
principles and practices that applied in ancient Rome.>

In England, as Lord Pearce observed, this duty is part of the
ancient tradition of the Bar:®

“[A]s matters are, and have been for centuries, a barrister is

bound to provide his [or her] services to a client who can pay

a fee if the case is one either in the courts or in the advisory

sphere in which a barrister normally practices.”

Whether the rule’s appearance in English practice directly
relates to the Roman practice is uncertain.” What is known is
that it appeared at the very latest in 1523 in a rule issuing from
the Scottish Court of Session® and, again in 1792, when the
famous English barrister, Thomas Erskine retorted to criticism
levelled at him for defending an atheist:’

“From the moment that any advocate can be permitted to
say that he will or will not stand between the Crown and the
subject arraigned in the court where he daily sits to practise,
from that moment the liberties of England are at an end. If
the advocate refuses to defend, from what he may think of
the charge or the defence, he assumes the character of the
judge; nay, he assumes it before the hour of judgment.”

At Roman-Dutch law, Voet frames the position thus: “Advocates
may appear in all cases whether civil or criminal” under an oath
in which they give the “assurance that they will not undertake
the patronage of an unjust lawsuit”. Much turns on the meaning
of “unjust”. Unjust in the sense that it was immoral or in the
sense that it lacked legal foundation?

In Van der Linden’s Supplement to Voet's Commentary, the
latter appears to have been the denotation of unjust in this
context.”” There, the learned jurist observed that the “whole
matter” depends on the principle that the “true jurist is an
honest [person]”, who never misrepresents the law nor uses
“deceits and tricky devices” to present the unjust as just and
who would refuse an entirely hopeless case.’ This aligns with
the remainder of the practitioners” oath, which prohibits the use
of “false statements and lying charges”.”

No mention is made of the morality or otherwise of the
cause — and that must surely be correct. The distinction
between law and morality was hardly unknown to the Roman-
Dutch lawyers. Yet, it's not always a clear line — the interplay
between law and morality has filled many tomes and continues
to perplex. The position of the famous legal philosopher Hart —
which appears the most cogent and defensible among the many
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positions presented — is that an immoral law is still a law, but
one might well have a moral duty to disobey it.®
Counsel — as a lawyer and as a human being — is subject to

The public and especially fellow legal practioners should
be slow to “shoot the messenger” on the grounds that they do
not like the message. One should aim at the true target of one’s

both legal and moral duties. Counsel’s legal duties, established
by long practice and latterly framed in the Code are among
others to: (i) act in the client’s best interests by asserting and
defending the client’s rights fearlessly and “within lawful
bounds”;* and (ii) act independently, which includes the

resistance of undue influence and “regardless of any disregard”
in which their client might be held.'” What is more, counsel owe

duties to the court.”

The personal moral duties of counsel when acting as
such, whatever those might be and from whichever source
they derive, are secondary to their legal duties. That this is so
appears from the Code, which seeks to ensure that counsel act
in their client’s best interests, fearlessly and without regard to
their client’s unpopularity. Those legal duties are some of the
interests in play when one speaks of the interests of justice. To

displeasure, whether this be the client’s conduct or the law
itself, but very rarely, if ever, the lawyer who has undertaken to
present the case, to the best of their abilities, lest the interests of
justice be forgotten.
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be too anxious in prescribing a rule to be observed by the advocate in undertaking
or refusing causes. Let each one consult his own conscience, that most faithful
helmswoman of our actions. Let him question his own self as to what he ought to
do or leave undone.”



