LAW
MATTERS

By Franny Rabkin

t was pointed out to me recently that Chief Justice Mogoeng

Mogoeng will, when he retires, have been one of the
longest-serving heads of the Constitutional Court, having
been appointed chief justice in September 2011 and retiring in
October 2021. Only Arthur Chaskalson, who was appointed
president of the Constitutional Court in 1994, became chief
justice in 2001, and retired in 2005, was at the helm of that court
for longer.

What a way to bow out though: simply disappearing on
long leave after a round of Judicial Service Commission (JSC)
interviews that he did not even attend in person, instead
choosing to chair them from his home in Mahikeng. As he
chaired, we in the JSC interview venue could hear the birds
tweeting behind him. Yet he still managed to run the interviews
in a way that was widely criticised and has even led to litigation.

Back in Braamfontein, the Constitutional Court had, a few
weeks earlier, reserved judgment in what must have been
one of its toughest cases in its history. It's not every day the
Constitutional Court is asked to send the former president
straight to prison for two years. Worse, the court is asked to send
someone to prison as a court of first and last instance. Worse, it
is asked to do so unopposed. Worse, the asker is a commission
chaired by the deputy chief justice, someone senior to every
judge on that bench — except for Chief Justice Mogoeng.

If ever there was a moment for the chief justice to step up
and lead, this was it. Yet he did not. He did not sit in the case
and no explanation was publicly given as to why. When I —in
my journalist capacity — asked his spokesperson, my question
was not even acknowledged, let alone answered.

Maybe Chief Justice Mogoeng had a good reason (it would
have to have been a really good reason, in my view). But it
seems he did not think the public of South Africa was worthy of
sharing it with.

Just before that, there had been vicious public attacks —
utterly without any factual basis — against some of the judges of
our courts, particularly from anonymous social media accounts.
In the face of these, and despite many media requests for
comment, he maintained an obdurate silence and did not even
explain why he was not commenting. At the JSC interviews in
April, he attempted to account for this silence, saying in his now
infamous interview with KwaZulu-Natal High Court judge

38  Advocate August 2021

Dhaya Pillay that there had been a discussion amongst judges
about how to handle the attacks and put it to Pillay that she
herself had said that responding would only give the attackers
airtime.

He added: “And of course, you're aware that when judges in
provincial divisions or specialist courts are attacked, it becomes
the responsibility of the leader of that court to liaise with the
spokesperson for the judiciary to craft the statement that could
then be issued on behalf of the division, rather than the Chief
Justice trying to get involved in everything as if there are no
leaders, as if there are no competent leaders...”.

But this is unconvincing because the last time this happened
—amuch milder version in 2019 — he had come out guns blazing
in defence of his judges, calling a press conference in September
2019 and throwing down the gauntlet to the sock puppet and
bots on Twitter: come out, show yourselves and tell us where
this corruption is; or be quiet, he said. It worked too. The bots
were silenced for a time. I wonder what changed between then
and more recently.

He is now the subject of two complaints of judicial
misconduct. One was about remarks he made on South Africa’s
policy on Israel, the other about a prayer he gave at Tembisa
Hospital, that “if there be any [Covid-19] vaccine that is the
work of the devil meant to infuse 666 in the lives of the people,
meant to corrupt their DNA ... may it be destroyed by fire”.

The complaints are, as I write, winding their way through
the laborious complaints system set out in the JSC Act. But
neither of them is a frivolous complaint. And without any
further comment on them, the mere fact that a chief justice
can face not one, but two, non-frivolous complaints of judicial
misconduct is deeply depressing.

During the Covid-19 lockdown, after some initial wrangling,
Chief Justice Mogoeng seemed to throw up his hands, leaving it
to heads of courts to manage. This worked well in some courts
and quite badly, from what I hear, in others.

When Iinterviewed the chief justice in 2014 after he was
first appointed, he was making waves because he was pushing
through norms and standards for the more efficient delivery of
judgments. It was rubbing judges, particularly those in the busy
divisions, up the wrong way. But we the public loved it. Yet last
year Ground Up did an analysis of the turnaround times for
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judgments at the Constitutional Court and reported a steady
decline — from an average of three and a half months in 2016 to
over six months in 2020.

Chief Justice Mogoeng took us all by surprise by his long
leave. But to me it felt like, where it mattered the most, the Chief
Justice had already long left the building,.

It was not always so. After an uncomfortable start, the chief
justice won the nation over and there was a time when he was
revered by many. When the politicians were disappointing us
with predictable regularity, we could be proud of the judiciary,
personified in Mogoeng. His Nkandla judgment was great
not so much for the judgment itself but because it was a key
moment that demonstrated the strength of constitutional
democracy — that where one arm of state falters, the other can
pull it back.

When former Sudanese president Omar al-Bashir — wanted
under the Rome Statute for war crimes and crimes against
humanity — somehow managed to be spirited out of the country
in flagrant breach of a court order, it was Chief Justice Mogoeng
who led the judicial show of force that spoke out about it. We
in the media love bandying the words “constitutional crisis”
around. But the stand-off over Al-Bashir was in my view the
only time we have come close to a real constitutional crisis. And
our judges did not disappoint. I'll never forget the day: all the
heads of court and senior judges — 27 in total I counted at the
time — filing in in their different coloured robes, grave-faced,
and the chief justice assuring the nation and the world that SA’s
judges remained steadfast in their obligation to uphold and
protect the Constitution and their oaths of office. “To judges, this
obligation and the oath are sacred,” he said.

Chief Justice Mogoeng said while judges should be
susceptible to constructive criticism, it should be fair and in good
faith, and should be “specific and clear”. “General gratuitous
criticism is unacceptable,” said the Chief Justice.

He said the tension at the time was not a moment of crisis
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but was a moment for “deep reflection” and for “brutal”
institutional introspection. He said by and large, court
orders had been honoured by other arms of state. But the
“few instances” where they had not been had the effect of
undermining the rule of law.

He repeated what Gauteng Judge President Dunstan
Mlambo said in the Al Bashir judgment: the rule of law was the
cornerstone of constitutional democracy.

“As a nation, we ignore it at our peril,” said Justice Mogoeng.
He said the things we need to hear again now.

My personal favourite moment though was when Deputy
Chief Justice Dikgang Moseneke retired and he said in his
speech that despite “initial discomfort” between him and
Mogoeng, the two had “found each other”.

“Each time there was a storm that swirled around this
institution, you and I stood firm,” Deputy Chief Justice
Moseneke said to Chief Justice Mogoeng. “I can say without any
fear of contradiction that your integrity has been shown to be
beyond question.”

The appointment of Mogoeng as chief justice was a divisive
move by former president Jacob Zuma. It had the potential
to weaken, if not break, the culture of collegiality at the
Constitutional Court that had been painstakingly built over the
years by that court’s justices.

Chief Justice Mogoeng was gracious too, acknowledging
that, “all things being equal”, Moseneke DCJ was “infinitely
qualified” to be chief justice. They put the judiciary first. And it
was stronger for it.

This past decade cannot have been an easy time to have
been the chief justice. And overall, the judiciary has come out
the other side whole; limping but still standing. As much as
I criticise the chief justice, for this, he must, as the judiciary’s
head, be commended. But the end part of his tenure may be
remembered as uncomfortably as its start.
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