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FROM THE EDITOR

Some years ago I ended up, by a very lucky chance, sitting next to 
Denis Kuny SC at his 80th birthday party. 
Of course I had heard about Denis Kuny but I had never met him 

before. We hit it off instantly, chatting away. But, as the speeches 
about him went on, I realised that I had no idea just how much of a 
colossus I was sitting next to (with him, all the while, murmuring to 
me “Arthur got the date wrong”, “no, that’s not right”). 

I wondered why I knew so little of what I was hearing. It turned 
out that former Chief Justice Arthur Chaskalson, his life-long friend, had asked his 
ex-wife Hillary to make the party for him for precisely that reason. Denis, despite 
representing Bram Fischer, Steve Bantu Biko, Andimba Toivo ya Toivo, the Rivonia 
accused and many, many others, had not been celebrated in the same way as 
many of his peers. 

That party was a very special one. Chaskalson was there. George Bizos, Pius 
Langa and Jules Browde were there. They have all left us now. After the speeches, 
more than one person said to me I should write about Denis. I completely agreed. 
I phoned him to ask for an interview. Okay, he said, and agreed to meet me for 
lunch. 

I arrived with my dictaphone and my laptop, research done. He said, no, let’s 
just get to know each other first. Okay, I said (sighing internally about difficult elders 
and thinking about how I would break the news to my editors). We had lunch and 
ended up talking about everything except law. We talked about Yeoville, about 
jazz, about where and how we both grew up, about yoga and pilates (if I recall), 
about journalism, about people we knew in common. It was great fun. 

We became friends. We went for lunch often – and carried on talking about 
everything. 

During our lunches, we did talk about his career in law, which was truly 
remarkable. But I never took notes. I never did the interview properly. Last week, he 
died. And I had not seen him since before the lockdown. 

I have, since hearing about his passing, found myself racking my brains trying 
to remember; and regretting not being able to remember enough. Remembering 
this history is important.

I have been reading past editions of Advocate and realising its importance in 
documenting the history of the advocates’ profession in South Africa – warts and 
all. In this edition, we focus on pupillage and the impact the new regime under the 
Legal Practice Council is having on the GCB’s pupillage programme. 

I was never a pupil and know very little about it all. But what has struck me, 
reading the submissions on pupillage, is the passion and care the older generations 
of advocates have demonstrated as they seek to pass skills and knowledge onto 
younger generations – in service of the profession and of justice in South Africa. 
Change is always difficult. But what I’m reading in this edition is not a refusal to 
accept change but rather an honest grappling with how to embrace it in a way 
that best serves the courts and the country.

There is one thing I remember clearly that Denis said to me, because it moved 
me so much at the time. He told me the quite famous story about how he had, 
during the days when Nelson Mandela was the “black pimpernel”, helped 
Mandela evade police capture by pretending that Mandela was his chauffeur. 
He had been asked to do this by liberation hero Joe Slovo and they had borrowed 
Chaskalson’s car.

The part that really stayed with me was what followed. He said he was not 
politically motivated the way Slovo was. I asked him: “So why did you do it all 
then?” It was in fact very dangerous what he did, and for years his work involved 
much sacrifice. He said: “I just thought I should be a decent person.”

Go well Denis, rest well. A

The editor contributes to Advocate as an autonomous author. The views she expresses are 
entirely her own, and do not purport to represent any view or position of Advocate or of the GCB.
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GENERAL COUNCIL OF THE BAR OF SOUTH AFRICA 

CHAIRMAN’S REPORT 
DECEMBER 2020 to JULY 2021
Craig Watt-Pringle SC, chair, General Council of the Bar of South Africa

This chairman’s report is truncated because it relates only to 
the seven-month period since the last AGM was belatedly 

held on 5 December 2020.
It is with deep regret that I am obligated to begin this report 

by dealing with the failure of Advocates for Transformation 
(“AFT”), meaningfully to participate in the workings of the GCB, 
as well as the contention by the National Chair of AFT (himself 
not a member of an affiliated bar) that its members are not 
required to be members of the GCB’s constituent bars.

As mentioned in my previous Chairman’s report, I was 
initially due to stand down in July 2020, having by then served 
two years as chairman of the GCB. Our AGM was postponed 
due to the pandemic and I agreed to stay on for the time being. 
I was, however, due to step down at the postponed AGM 
scheduled for 5 December 2020. Shortly prior to that meeting, 
AFT National advised me that they were not able to appoint 
my successor nor to fill certain AFT vacancies on the GCB’s 
Exco, but that they would hold their belated AGM by no later 
than February 2021 and the necessary nominations would 
be announced before the March 2021 Exco meeting. In those 
circumstances, I was asked to remain on until March 2021.

It was however not to be. Firstly, my then deputy, Moss 
Mphaga SC and the AFT National Chair, Thami Ncongwane 
SC, both resigned from the Pretoria Society of Advocates and 
joined a newly established voluntary association seated in 
Pretoria. That association is not affiliated to the GCB. Mphaga 
SC accepted that this meant that he could no longer continue as 
Deputy Chair of the GCB. Ncongwane SC adopted the attitude 
that as National Chair of AFT, he was ex officio entitled to attend 
the GCB’s Exco meeting in March 2021. For the reasons that 
follow, I adopted the opposite point of view and excluded him 
from the meeting.

I would be shirking my duty if I did not report candidly in 
relation to AFT’s non-participation in GCB affairs for the greater 
period of my chairmanship. This has been particularly acute 
over the past two years. AFT has not taken up its full quota of 
members on the GCB’s Exco (five) since early in 2020 when one 
of the AFT appointees resigned. Despite several reminders and 
requests, that vacancy was simply never filled.

As the GCB only meets once a year at its AGM and its Exco 
only meets twice per year in March and November respectively, 
the business of the GCB frequently requires either informal 
consultation with all Exco members or formal round robin 
resolutions. It is no exaggeration to say that the AFT members 
of Exco almost invariably failed to respond at all to proposed 
decisions or requests to comment on proposed media statements 
and the like. 

AFT has a guaranteed seat at the table of the GCB. It is 
entitled rotationally to appoint the Chair, Deputy Chair and 
Vice Chair as well as additional Exco members making up a 
total complement of five. With respect, there is no point in this 
arrangement if those appointed by AFT to sit on Exco are there 
in name only and make no contribution to the work of the GCB. 
A representative GCB, elected by its members, would be more 
democratic and ensure that members committed to serving the 
GCB stand for election.

I have raised this issue on multiple occasions with AFT 
National. At Ncongwane SC’s request, I issued a standard 
instruction that all communications involving the GCB’s Exco 
would be copied to him, so that he could see for himself how 
supine the AFT members of the GCB Exco are. He subsequently 
neither disputed my concerns, nor addressed them.

Compounding the problematic implications of AFT’s non-
contribution to the GCB’s work is the fact that multiple requests 
for a copy of AFT’s current constitution went both unanswered 
and unrequited. The copy I managed to obtain (without being 
able to verify its authenticity as the current version) is notable in 
its failure to limit AFT’s membership to members of constituent 
bars of the GCB, consistent with the fact that its current National 
Chair, Ncongwane SC, is not a member of a constituent bar.

I was present at the formation of AFT and I participated in, 
and supported, decisions which have guaranteed AFT 50/50 
participation in the affairs of the Johannesburg Society of 
Advocates and of the GCB. This model has been replicated by 
several of the bars. It was clearly never contemplated that any of 
AFT’s members would be drawn from outside of the GCB.

The GCB annually allocates budget to AFT. That is quite 
clearly predicated on AFT consisting exclusively of advocates 
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who practise as members of constituent bars of the GCB. 
The 50/50 model is equally predicated on AFT limiting its 
membership to advocates practising at constituent bars of the 
GCB. When this changed, I do not know. It does not appear to 
have been publicised nor formally communicated to any of the 
bars, and certainly not to the GCB.

It is clearly untenable for non-members of the GCB either to 
serve on GCB structures, or to elect members to do so.

Perhaps the clearest evidence that AFT is not fulfilling its 
mandate within the GCB is that year after year it fails to spend 
the relatively modest budget allocated to it. 

Due to the dysfunctionality of AFT in Cape Town the 50/50 
principle no longer applies there, and for similar reasons it no 
longer applies in Pretoria either. It still seems to work well in 
KZN and in Johannesburg. 

The founding of PABASA was arguably a reaction to the 
perception by some that AFT no longer fulfils the purpose 
for which it was originally founded, and which saw AFT’s 
guaranteed participation in bar governance and affairs.

The time has come, therefore, for AFT either to get its house 
in order or to withdraw from the GCB and its constituent bars 
and adopt a similar profile to other organisations open to all, such 
as NADEL and the BLA. Neither of these organisations has an 
entrenched seat at the table of the GCB or GCB governance, nor 
do they receive budget allocations from the GCB. If AFT wishes to 
continue as an equal partner in the leadership of the GCB, then it 
must participate equally, and require as a minimum requirement, 
membership of the constituent bars for all its members.

Pupillage and advocacy training
In January 2021, the decision was reluctantly made to cancel 
our flagship advanced training course at Wallenberg, due to the 
pandemic.

The easing of the effects of the pandemic in the first half 
of 2021 somewhat predictably proved to be a false dawn. As I 
write, the country is not only under adapted level four Covid 
restrictions, but parts of the country are being ravaged by the 
worst civil unrest experienced during the democratic era. 

These are trying times indeed. Although the legal profession 
has not suffered the effects of this perfect storm as badly as the 
hospitality industry in relation to the pandemic and the retail 
industry in relation to the looting spree currently underway, 
it has nevertheless been an extremely challenging time for our 
members and, in particular, our pupils.

The pupils of 2020 and 2021 will have had the most 
memorable pupillage in recent decades. Most of us experienced 
pupillage as an exciting period, when we learnt a great deal about 
the practice of advocacy and connected with members of the bar 
in ways that would be beneficial once we commenced practice. 
My first briefs predominantly came because of referrals from 
other more established junior members of the bar. By contrast, our 
current pupils have to operate from their Covid bubbles and the 
members of the Bar generally practise from home, leaving little 
opportunity to make new connections at the Bar.

The rapidly mutating shape of the pandemic has also 
played havoc with the GCB’s attempts to provide the best 
possible training to our pupils and to return to normality as 
soon as possible. When, in April 2021, it appeared that live 
advocacy training sessions could be held again, these were 
arranged at Mabula Lodge and at the Protea Hotel, Stellenbosch, 
respectively. Both had to be cancelled rather close to the 
scheduled dates late in June and early in July, respectively. Alert 
Level Four regulations precluded the Stellenbosch event from 
proceeding at all and there was thus no dispute with the Protea 
Hotel concerning funds already paid. Mabula Lodge, however, 
has adopted the attitude that the regulations in place at that 
time (prior to Adapted Level Four) did not preclude the GCB 
from proceeding with the training. The GCB, by contrast, took 
the view that it would be irresponsible to go ahead, and it was 
in any event likely that multiple participants would not have felt 
safe to do so and would have withdrawn from the course. We 
remain in discussion with Mabula Lodge and are hopeful that 
the substantial sum already paid to them will be rolled over to 
a time when we can properly utilise their facilities, possibly in 
2022.

I must once again express my gratitude and admiration for 
the work done in relation to pupillage and advocacy training 
in the most difficult of circumstances. The leadership and 
dedication of Anna Annandale SC, Jannie van der Merwe 
SC, Alan Lamplough SC and Archie Findlay SC is much 
appreciated. 

“The rapidly mutating shape of the 
pandemic has also played havoc with 
the GCB’s attempts to provide the best 
possible training to our pupils and to 
return to normality as soon as possible.”
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Seth Nthai
After last year’s AGM, the JSA and GCB were successful in 
appealing to the SCA against the order readmitting former 
member Seth Nthai as an advocate. Nthai has lodged an 
application for leave to appeal to the Constitutional Court, 
which is opposed. We await the outcome of that application.

New Appointments
Congratulations to Alan Lamplough SC who has succeeded the 
long serving Jannie van der Merwe SC as National Pupillage 
Coordinator and to Lesego Montsho-Moloisane SC as convenor 
of the Transformation Committee.

Advocate
If nothing else the pandemic has provided us with interesting 
material for our publication and for some, time to write.

I want to commend the editor of Advocate, Franny Rabkin, 
and the chair of its editorial board, Frank Snyckers SC for the 
exceptional publications produced under their leadership.

Legal Practice Council
In the latter part of 2020, the GCB once again applied for 
accreditation to conduct pupillage training and assessment. The 
role of the GCB together with that of the NBEB and each of the 
bars was spelt out in the application.

Pupillage commenced in 2021 without any response having 
been received from the LPC. When it did respond early in 
February 2021, it accredited all but two of our bars and it did 
not accredit the GCB, this based on the contention that the GCB 
does not itself conduct training. Nor did it accredit the NBEB, 
this on the basis that the LPC had resolved to set and mark all 
pupillage examinations in 2021. (All of our bars have now been 
accredited.)

We wrote to the LPC and pointed out the following. Firstly, 
that the GCB does in fact conduct training: the details thereof 
had been included in the 2020 application but were apparently 
ignored. Secondly, that although the LPC had indicated what 
subjects had to be taught and in broad terms the ambit thereof, 
the LPC had never distributed a detailed syllabus nor any list of 
prescribed reading or learning material for pupils. We foresaw 
the difficulty that the GCB on the one hand – and other entities 
also seeking accreditation like the PABASA – would not be 
teaching precisely the same syllabi which begs the question as to 
how the LPC can set examinations when there is no uniformity 
in relation to the syllabus.

We urged the LPC to reconsider its non-accreditation of the 
GCB as well as that of the NBEB and suggested that it may be 
too late for the LPC to assume responsibility for the setting and 
marking of examinations in 2021.

In May 2021 the LPC responded, rejecting both contentions 
but inviting the GCB to reapply for accreditation. That issue will 
be discussed at this year’s AGM.

The LPC’s belated decision to conduct pupillage 
examinations in 2021 has the consequence that GCB registered 
pupils who did not qualify to be admitted as advocates as 
at 1 November 2018 potentially must write both the LPC’s 
examinations and the NBEB’s examinations, as the latter is 
required for membership of constituent bars. The JSA took a 
decision that such pupils would not be forced to write both 

examinations and that their LPC examination results would 
be sufficient to qualify them as potential members of the 
Johannesburg Society of Advocates. The GCB is in discussion 
with the JSA concerning the implications of its decision, it being 
the GCB’s current position that membership of the constituent 
bars is contingent on pupils passing the NBEB examinations.

GCB staff and officials 
As mentioned in my previous report, Tracy Nothnagel was 
promoted to the position of executive officer, where she has 
been a pillar of strength, calmly and efficiently absorbing 
the extraordinary pressures brought to bear by the unusual 
circumstances in which the GCB is having to operate. 
Challenges brought about by the pandemic are not the only 
ones. The impact of the LPC on the GCB’s ability to function 
optimally are obvious.

Khanyisile Ndaba has stepped up to the plate admirably 
since her well-deserved promotion last year, and Christine Baek 
has slotted seamlessly into her permanent role in the secretariat. 

Signing off
This will be my last chairman’s report. I have enjoyed my 
time as chairman of the GCB. By force of circumstance, I will 
have served three rather than the customary two years in that 
position.

I want to thank all Bar chairs for their support and 
participation in GCB affairs. In my view the role of the bars 
and the GCB is becoming increasingly important, not less so by 
virtue of the formation of LPC. The GCB and bars need to focus 
on the advancement of the profession, transformation, transfer 
of skills to junior members, the provision of worthy candidates 
for appointment to the bench, high ethical standards in the 
administration of justice and the rule of law.

Of particular concern to me are declining standards of ethical 
behaviour on the part of some of our members. Advocates can 
and must be held accountable for their participation in what is 
generally referred to as “Stalingrad tactics”. The media and the 
public increasingly see professional lawyers as agents facilitating 
this and other similar kinds of conduct in relation to litigation 
and criminal proceedings. Similarly, some of our members seek 
to use the court room as a political soap box to further their 
client’s political position or worse, their own political ambitions. 
This conduct is deeply regrettable and brings the profession into 
disrepute. It is impossible to act independently as counsel, and 
simultaneously to act when we as advocates have personal “skin 
in the game”.

This conduct on the part of our members, not only erodes 
the rule of law (already under fire on multiple fronts), but 
undermines the integrity of our profession from within. We 
must never forget our duty to the courts which in appropriate 
circumstances overrides the perceived interests of our clients. On 
that note, I exhort you all to reflect deeply on what it is to be an 
advocate, and why the bars are precious and worth preserving 
and fighting for. If we all do not start to stand up for what the Bar 
represents, the organised Bar as we know it will be lost. A
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NORTHERN REGION PUPILLAGE 
ADVOCACY TRAINING COURSE

HELD VIRTUALLY FROM 23 – 26 JUNE
by Christopher Whitcutt SC and Jenine Khan

“My heart is full”. These were the words from Nazo 
Ntshobane Zilwa, a pupil from the Mthatha Bar when 

thanking the course director and advocacy trainers on behalf of 
the pupils who had just completed their training at this course.

These words capture the spirit of the GCB’s advocacy 
training. Trainers give up their time, skills and knowledge 
because of the importance of the endeavour and because of the 
love they have for that which they do and the fulfilment they 
find when a pupil, such as Nazo, has benefited to the extent 
where such heartfelt appreciation is expressed. 

The Northern Region Pupillage Advocacy training 
programme had been scheduled to run from 23 to 26 June 2021 
at Mabula Game Lodge in Bela-Bela. In the 25th year since 
pupillage advocacy training came to South Africa and after 
more than a year of virtual training, this would have been 
a wonderful celebration. The “third wave” of the Covid-19 
pandemic put paid to these plans at the last minute and it is 
a testament to the organisational skills and commitment of 
course director, Etienne Botha of the Pretoria Bar (all the more 
impressive because this was his directorial debut) and the 
indefatigable Jacky de Gouveia, the GCB advocacy training co-
ordinator, that the course ran so seamlessly. Etienne and Jacky 

were able to draw on the resources and experience of Anna 
Annandale SC, the GCB Advocacy Training Convenor to whom 
advocacy training in South Africa will be forever indebted for 
her energy, vision and commitment over the past years. 

The course was run virtually. This is an adaptation to which 
advocacy training has become accustomed during the pandemic. 
It does, however, present logistical challenges relating to higher 
ratios of trainers to pupils as well as connectivity issues. These 
were overcome by Etienne and Jacky with enthusiasm and 
humour and provided opportunities to learn how to adapt to 
advocacy online which were capitalised upon.

The course was aimed at the pupils from the Polokwane, 
Mpumulanga, Mthatha and Free State bars. Since 2015, the 
GCB has been running courses for pupils from the smaller bars 
where advocacy trainers are in scarcer supply in the interests 
of providing advocacy training across the country at the 
internationally competitive and high standards that pupils in 
the bigger bars have become accustomed to receiving. This is 
but part of the GCB’s long-standing commitment to this most 
important sphere of skills transfer. 

The role of the GCB in advocacy training needs to be 
highlighted in context. As Alan Lamplough SC, the GCB 



gcb & national news

7Advocate December 2021

National Pupillage Convenor, pertinently pointed out in his 
talk, there are at least six notable features of pupillage at GCB 
constituent bars which include the following:
•	 Transformation:	GCB-affiliated	bars’	pupillage	intake	

reflects the demographics of the Country and up to 300 
pupils are trained each year in a practical and thorough 
way drawing on advocacy training teaching methods 
and teachers from around the world to ensure the very 
highest standards;

•	 Training	is	conducted	nationwide.	Pupils	are	trained	at	14	
different centres covering all of the divisions and most of 
the seats of the High Court of South Africa and ensuring 
that no pupils are left behind;

•	 The	cost	of	the	training	is	not	borne	by	the	pupils,	which	
eliminates in GCB-affiliated bars what would otherwise 
be a barrier to entry. The trainers are unpaid volunteers 
of the very highest standard and are drawn from around 
the country and indeed internationally, with teachers on 
this course coming from Scotland;

•	 Excellence	and	access:	Advocacy	trainers	undergo	
training and certification conducted by the GCB. 
Trainers are drawn from the ranks of successful and busy 
practitioners and judges. The GCB is an active member of 
the International Advocacy Training Council (IATC) and 
benchmarks its advocacy training programme against 
international best practice in comparable jurisdictions. It 
is fair to say that South Africa has learnt from advocacy 
trainers in the United Kingdom, Australia, Malaysia, 
Hong Kong, Singapore, Ireland and other jurisdictions 
– but also that at times South Africa has led the way in 
introducing innovations. Such is the closeness of the 
relationships that best practices are shared freely and 
willingly within the IATC training bodies in the interests 
of the rule of law in South Africa and abroad. This 
provides access to the profession to any and all pupils, 
regardless of social status or existing connections;

•	 Independence:	The	GCB	is	an	independent	institution	
and the members of the GCB constituent bars are all 
independent advocates; and

•	 Training	to	survive	and	thrive	in	practice.	The	GCB	
programme provides pupils with the skills necessary not 
merely to meet the minimum statutory requirements 
for LPC practitioners, but also those additional skills 
necessary to survive and thrive as practising junior 
counsel.

When asked about his view of the importance of these courses, 
course director and fellow trainer Etienne Botha put it as 
follows: “The majority of bars, particularly the smaller ones, do 
not have access to the sheer number of trained and experienced 
advocacy trainers that it takes to run advocacy courses like these 
on the international standard that we are able to present it. It 
is crucial that pupils who have to or want to do pupillage at a 
smaller bar have access to the same level of advocacy training 
as their colleagues at the larger bars. These courses ensure that 
every pupil who does pupillage at a bar which is a member of 
the GCB, no matter how small it is, receives advocacy training 
at an international standard. This provides them with the best 
possible opportunity of making a success of their practices as 

advocates. That is why the GCB runs courses like these and why 
we will continue doing so.”

The course content included bail applications, unopposed 
motions, urgent applications, trial exercises (including case 
analysis, opening statements, witness handling and closing 
statements) and appeals. As is now customary, there was 
also a strong emphasis on legal writing and ethics. The week 
culminated in a trial conducted by the pupils, using their 
newfound skills, before judges, including Judge Potterill, Judge 
Modiba, Judge Phatudi and retired Judge Bertelsmann who 
were duly thanked for their insights and participation.

In addition the programme included plenary talks on motion 
proceedings (by Gina Kyriazis), witness handling (Warren 
Shapiro SC), heads of argument (Justice of Appeal Malcolm 
Wallis, who has been at the forefront of advocacy training in 
South Africa since its very inception), survival skills at the Bar, 
including raising the important issue of mental health within 
the profession (Lisha Harilal) and what judges expect (Judge 
Norman Davis). Each of these talks was in its own way priceless, 
encapsulating years of wisdom on the topic and imparting this 
to the pupils in a practical and memorable way.

A feature of advanced advocacy training programmes in 
South Africa and internationally that has been incorporated in 
these GCB pupillage courses, is the inclusion of performance 
coaching. The GCB is very lucky to be able to call upon one 
of the foremost advocacy training performance coaches, 
Michelle Macdonald. Performance coaching helps advocates 
to understand what happens to us when we become nervous 
and how to improve our non-verbal as well as verbal forms 
of communication. Performance coaching is invaluable and 
practical and, but for the GCB pupillage training programmes, 
pupils would not be exposed to these vital insights. 

As for the advocacy trainers, these were drawn from around 
the country with trainers, junior and senior, from all the major 
bars. In addition, Jonathan Brodie QC and Kenneth Campbell 
QC (both from Scotland) were in the virtual trenches alongside 
our local coaches for the benefit of the participants. Without the 
participation of these trainers, some of whom have been giving 
up their time for 20 years or more, these programmes would not 
be possible.

This course called upon trainers to give up four days, 
unpaid, out of their practice. Returning to the words of Nazo 
Ntshobane Zilwa, trainers participate wholeheartedly in 
these courses because of their commitment to skills transfer, 
transformation and empowerment in a practical and fulfilling 
and respectful environment.

At a time when the relevance of the GCB and its constituent 
bars is being questioned, a course like this provides a resounding 
answer.

“These courses ensure that every 
pupil who does pupillage at a 
bar which is a member of the 
GCB, no matter how small it is, 
receives advocacy training at an 
international standard.”

Northern Region Pupillage Advocacy Training Course
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Northern Region Pupillage Advocacy Training Course

NORTHERN 
REGION 
PUPILLAGE 
ADVOCACY 
TRAINING 
PROGRAMME
23-26 JUNE
by Buyile Mdluli, Mpumalanga Society of Advocates

It was a great honour and privilege to attend the Northern 
Region Pupillage Advocacy Training Programme that was 

organised under the auspices of the General Council of the 
Bar of South Africa. This was a comprehensive and inspiring 
training, which was attended by pupils from four provinces: 
Mpumalanga, Eastern Cape, Limpopo and the Free State. 

My experience of the training that was presented through 
a virtual platform due to the Covid-19 Regulations was well 
organised and exciting. Credit goes to the course convenor, 
Etienne Botha and the support team for the well-organised 
training. 

It was great to meet and make friends with pupils from the 
other constituent bars. The training gave us an opportunity 
as pupil advocates to learn how to hone our advocacy skills 
pertaining to matters including bail applications, civil trials, 
witness handling, unopposed applications, opposed urgent 
applications, case analysis, ethics, appeals and legal writing. 
Further, we were taught about survival skills at the Bar and what 
judges expect from legal practitioners when appearing in court. 

The oral presentations were very demanding and required 

that we be adequately prepared for each one of them. One of 
the critical features of the training was that the team of trainers 
made up of practising advocates and judges sacrificed their 
valuable time, with the objective of imparting knowledge to the 
next generation of advocates. The passion and zeal displayed 
by the trainers was amazing, and we remain grateful. The 
constructive feedback, including the headnotes, demonstrations 
and playback sessions were very important and necessary in 
ensuring improvement in our advocacy skills. 

I had the opportunity to learn and improve from the 
constructive feedback and headnotes that were given to me 
and fellow pupils after each performance. I look forward to 
attending regular training sessions in the future. One thing 
I have taken with me from the training is that the advocates’ 
profession is fulfilling but requires hard work and commitment. 
Most significantly is that, to prevent poor performance and to 
survive in your practice as an advocate, you must work hard 
and read a lot, while allowing yourself to continuously learn, 
grow and be empowered.  
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Always begin your argument with your best point. Many 
junior members who attended the GCB’s Advocacy Training 

Course for Recently Admitted Advocates would have been 
given this “headnote”. For those not in the know, a headnote 
is an integral component of “The Method”. In terms of The 
Method, after a trainee has performed his or her oral argument, 
a trainer will “playback” or repeat the content of a part of 
your performance and subsequently provide a “headnote” (a 
short and sometimes witty statement delineating the area for 
improvement), followed by a “replay” in terms of which the 
trainee repeats a portion of their performance hopefully taking 
into account the headnote. 

And so this leads to our best point: the course provided 
critical feedback (in a profession in which feedback is normally 
only received by means of an unreturning brief), at the start of 
our careers (when bad practices may especially take hold), on 
how to argue actions and applications on paper and orally. 

The course was held from 27 to 30 September 2021 at the 
Champagne Sports Resort in the Drakensberg. Junior members 
in their first to fourth years of practice from all over the country 
were invited to apply; however, only approximately 50 members 
were accepted. 

While many of us admired the scenic location of the course 
upon arrival, few of us would ever get to enjoy its pools, tennis 
courts and trail running paths due to early mornings spent 
preparing in our rooms and late evenings spent in the dining 
hall socialising – or more acceptably known as “networking” – 
with our colleagues. 

The trainers on the course consisted of retired Constitutional 
Court Justice Johann Kriegler, Judge of the Supreme Court of 
Appeal Owen Rogers, and many high court judges. It was both 
a privilege and a peculiar experience to be enjoying a croissant 
at the breakfast table opposite a judge of your division. Trainers 
also included many esteemed silks and senior junior counsel. 
Therefore, the pressure was on to impress your colleagues and 
the judges during the training sessions.

On day one we hit the ground running with a recap of The 
Method, followed by arguing an application for leave to appeal 
and a case analysis of our trial facts. We ended the day with a 
presentation by Judge Nxumalo on argument advocacy from a 
judge’s perspective, which served as a helpful reminder on the 
essentials of advocacy: do not mislead the court on matters of 
fact and law; refer to the authority of the highest court; and limit 
your arguments to the essential points.

Day two began with reviews of the legal writing assignments 
we had submitted prior to the training, which included an 
advice on evidence and heads of argument in an opposed 
motion and an appeal. In these reviews we had the benefit of 

judges, senior counsel and senior juniors providing feedback 
on our legal writing in small breakaway groups. We quickly 
learnt that written advocacy is as important as oral advocacy, 
especially in a time when many cases are being decided on 
paper. Ultimately, the overriding consideration is what is most 
persuasive and how best to translate your point.

We also enjoyed a presentation by Lisha Harilal on mental 
health at the Bar. We were informed that this was one of the first 
times the Bar had hosted such a talk on this important topic. We 
learnt from this presentation that despite the Bar often feeling 
like a lonely place, for the sake of our mental health we must 
share our experiences with our colleagues and find hobbies 
outside of the law to de-stress. 

The final two days of the course entailed the application of 
The Method in the components of a trial: the opening address, 
examination-in-chief, cross-examination and closing address. 
Each participant performed each component followed by the 
application of The Method, which also included watching a 
video replay of your performance. Although watching oneself 
on screen may have been torturous, it provided a perspective 
on our performances we wouldn’t have had otherwise. It also 
revealed what skills we may have lost in virtual advocacy. We 
also had the benefit of a performance coach in these sessions, 
who would point out some of our bad practices in posture, pitch 
and pace.

The course is no tax-deductible holiday: the submission of 
the written work and the preparation for oral performances 
required hard work. Be that as it may, we would attend the 
course again without any hesitation as it is designed to make 
you a better advocate. In addition to the obvious benefit to our 
skill set, the course also provided us with an opportunity to 
meet colleagues from across the country, hear their experiences 
of practice in their regions and socialise after two years isolated 
behind our screens. The exposure to the calibre of trainers on 
the course is another reason to attend. They were kind, helpful 
and dedicated. We appreciate that they took time off from their 
practices and lives to impart their knowledge and hone our 
advocacy skills. The course also provided practitioners who 
did pupillage during lockdown the opportunity to experience 
training at the Bar in person.

By the final day of the course, each participant was a better 
practitioner than they had been on the first. We would like 
to thank the GCB, all the trainers, Jacky de Gouveia, Warren 
Shapiro SC and Anna Annandale SC. We encourage all recently 
admitted practitioners to attend the next training. 

THE GCB ADVOCACY TRAINING COURSE
FOR RECENTLY ADMITTED ADVOCATES

Juniors 1-4 years
by Vuyolwethu Jozi, Chiara Louis and Nandi Makhaye,

Johannesburg Society of Advocates 
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The GCB Advocacy Training Course

GCB MEDIA RELEASE
On Disregard for Law and Order

13 July 2021 

The GCB has noted, with growing concern, the escalating 
violence, destruction of property, looting and increasing 
tension between some communities, predominantly in 
parts of KwaZulu-Natal and Gauteng, over the past few 
days. 

The brazen disregard for law and order in evidence 
on mainstream and social media is having devastating 
consequences for business owners, their employees and 
increasingly, ordinary residents who find themselves in 
a situation where neither they, nor their property, is safe. 
Tragically, there are scores of reported deaths arising from 
these events. 

It is apparent that the South African Police Services 
(SAPS) are overwhelmed, under-resourced, and in many 
situations in which looting, and destruction of property is 
carried out over prolonged periods of time, unable to act at 
all. The mobilisation of the South African National Defence 
Force (SANDF) as back-up to the SAPS is a tacit admission 
of the SAPS’ inability to cope with the situation. 

The causes of the current crisis are a matter on which 
the GCB would prefer not to comment. Our primary 

concern is the impact that such unchecked lawlessness or 
lack of respect for or adherence to the rule of law is having 
on our country and our society. 

We call upon all residents of South Africa to adhere to 
the ordinary laws of the country, and on the government to 
take firm and decisive action to restore peace, security and 
stability. 

We also call upon all political parties, and community, 
business, and religious leaders, publicly to take a stand 
against this violence, and to use their influence amongst 
their respective constituents so that order be restored and 
the process of rebuilding, amidst the devastating effects of 
the Covid-19 pandemic, can commence.

No democracy can prosper without adherence to the 
rule of law. It is therefore of the utmost importance that it 
be restored as soon as possible, and that those responsible 
for fomenting the recent lawlessness are held accountable. 

CRAIG WATT-PRINGLE SC 
CHAIRPERSON 
GENERAL COUNCIL OF THE BAR OF SOUTH AFRICA

GCB MEDIA RELEASE
On Threats Made Against Advocate Simba Chitando

27 October 2021 

It is with grave concern that the GCB has learned of death 
threats made to and xenophobic attacks aimed against 
advocate Simba Chitando. 

The threats against Advocate Chitando have been 
made pursuant to his representation of the Zimbabwean 
Exemption Permit Holders Association, which in turn 
represents approximately 250 000 Zimbabweans in South 
Africa seeking to have the Gauteng High Court declare 
them permanent residents of the Republic of South Africa. 

The GCB does not tolerate xenophobic statements and 

hate speech aimed at foreign nationals, nor against legal 
practitioners representing such foreign nationals. 

The GCB echoes the Legal Practice Council’s statement 
that legal practitioners must be allowed to fulfil their 
mandate of providing professional and impartial legal 
representation to the public without fear or favour. A

CRAIG WATT-PRINGLE SC 
CHAIRPERSON 
GENERAL COUNCIL OF THE BAR OF SOUTH AFRICA

ADVOCACY TRAINING COURSE
FOR JUNIOR ADVOCATES IN PRACTICE 
BETWEEN 1 - 4 YEARS
by Kellie-Kirsty Hennessy, KwaZulu-Natal Bar

 “Better than a thousand days of diligent study is one day with a 
great teacher” – Japanese Proverb 

The General Council of the Bar of SA held an Advocacy Training 
Course for junior advocates at the Champagne Sports Resort, 
Drakensburg from the 27th to 30th of September 2021. The course 
was spear-headed by Anna Annadale SC and Warren Shapiro 
SC in collaboration with a faculty of passionate, dedicated and 
brilliant trainers. 

The course is an opportunity for juniors to gain practical 

exposure to trials, appeals, opposed motions and legal writing. 
With the clever use of tech, participants gain an unparalleled 
insight into advocacy by watching themselves perform through 
the eyes of the courts. The individualised feedback given in each 
session provides a participant with the bespoke tools to improve 
and enhance their own performance. 

The course included sessions involving in-depth case analysis, 
legal writing and a workshop on drafting heads of argument. 
There was also emphasis placed on wellness and the importance 
for juniors to be mindful of the high stress of advocacy as a career 
and the toll on mental health. 

To the trainers, thank you for giving of yourselves to teach – 
what an intense but extremely rewarding experience it was! We 
are grateful to each of you for your wisdom, patience and those 
quirky headnotes... 
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Cape Bar
Contributed by Sasha e Câmara

bar news

NEW JUDGES AT THE WESTERN 
CAPE DIVISION 
by Patrick MacKenzie

Five applicants vied for the two vacancies 
at the Western Cape Division. 

The applicants considered by the 
Judicial Service Commission were 
Mohamed Salie SC and magistrates Pearl 
Andrews, Constance Nziweni, James 
Lekhuleni and Daniel Thulare.

After a gruelling interview schedule, 
which was not without its eyebrow-
raising moments, the JSC emerged with 
the recommendation to the president that 
magistrates James Lekhuleni and Daniel 
Thulare be permanently appointed.

Daniel Mafeleu Thulare holds the 
degrees B Iuris, LLB and LLM from the 
University of South Africa. He worked 
as a prosecutor and an attorney before 
being admitted as an advocate in 2002. He 
joined the magistracy in 1999 and served 
as a senior magistrate from 2005 until 
2016 when he was appointed the Chief 
Magistrate in Cape Town.

Dr James Dumisani Lekhuleni holds 
the degrees BProc (Limpopo), LLM 
(Pretoria), LLB (Limpopo), LLD (UWC), 
LLM (Pretoria). In 2010, Dr Lekhuleni 
was appointed as a regional magistrate in 
Cape Town.

We congratulate them both and wish 
them all the best with their responsibilities 
on the bench. 

ACTING APPOINTMENTS AT THE WESTERN CAPE DIVISION FOR 
THE FOURTH TERM OF 2021
by Patrick MacKenzie

Members will also be familiar with 
magistrates James Lekhuleni and Daniel 
Thulare, who have acted regularly in 
recent years. Likewise, magistrates 
Nolundi Nyati and Constance Nziweni 
should be familiar to practitioners, both 
of whom have been acting since the first 
term of 2021. A

CHEERS – CAPE’S GOT MORE 
TALENT!
by Sascha e Câmara

The Cape Bar has a craft brewer among 
its members. Having started brewing 
in his garage in 2013, Inus Ferreira has 
developed this craft as an alternative to 
court craft and during 2018 purchased a 
share in a craft brewery in Woodstock, 
Cape Town. 

I attended the opening of this outlet 
together with a small group – some 
of whom were beer aficionados – and 
watched as they sampled all the available 
wares with great gusto. Inus produces 
fine European style lagers under the 

banner “Dutch Courage”. I am reliably told 
that his Vienna lager has developed a 
following on the craft scene and that this 
style is described as “A moderate-strength 
amber lager with moderate bitterness, dry 
finish and bright clarity”. Sounds rather 
like an apt description of how arguments 
ought to be presented in court…

Recently, Inus has started dabbling in 
the production of craft gin and brandy, 
but has not yet unleashed these new 
offerings on the general public. Here’s to 
a nice G&T to toast the end of 2021!

Several acting judges were appointed to 
the Western Cape bench for the fourth 
term of 2021. 

Those appointed have been drawn 
mainly from the magistracy and the Bar.

No strangers to the bench are Bryan 
Hack, Tessa Le Roux and Alma De Wet. 
They are joined by Adrian Montzinger, 
who is acting for the first time.
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Free State Bar
Contributed by Inga Macakati

ACTING APPOINTMENTS 
FROM THE RANKS OF THE 
BAR
The Society is once again pleased to see 
some of its female members, namely 
Germa Wright, Ilze van Rhyn, Suzanne 
Boonzaaier and Danita de Kok acting 
during the third and fourth terms 
respectively. Wright, Van Rhyn and 
Boonzaaier are familiar faces on the 
bench in the Free State division. De Kok 
is currently serving her second stint on 
the bench, this term, her first being the 
third term of this year. 

FAREWELLS
The Society bids farewell to two of its 
members, Eugene Lubbe and Keke 
Motshabi. Eugene Lubbe successfully 
completed his pupillage at the Society and 
took up chambers in 2015. Lubbe served 
in the Bar committees between 2018 and 
2020. Motshabi recently joined the Society 
from the Johannesburg Bar. Both will be 
practising from elsewhere and we wish 
them well for their future endeavours. 

NEW DJP
The Free State bar is pleased to report the 
appointment of Judge NM Mbhele as the 
new deputy judge president of the Free 
State Division, on 1 July 2021. Advocate 
will publish a full profile of DJP Mbhele in 
the April edition.

Ilze van Rhyn Danita de KokSuzanne Boonzaaier

PUPILS – 2021
Due to Covid-19, the pupillage programme 
has been pushed forward. At the time of 
writing, the pupils had just begun their 
final bar examinations and we accordingly 
wish them well and await a favourable 
outcome so we may welcome them into 
the profession as new members and 
colleagues. We wish our current group of 
pupils, namely, Vuyo Morobane, France 
Dlamini, Phakama Nontseni, Zimbini 
Nyezi, Gerhard Steenkamp, Litsoanelo 
Tlelai and Minja Pieterse, the best of luck.
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Free State

NEW SILK: JOUBERT ZIETSMAN 
SC 
The Free State Society of Advocates is 
delighted to announce that one of its 
members, Joubert PJJ Zietsman was 
conferred the status of Senior Counsel in 
June 2021. Zietsman was admitted as an 
advocate on 10 March 2005 and took up 
chambers with the Society on 9 January 
2006. Joubert’s extensive experience and 
legal prowess is a valuable addition to the 
Society and as a collective, we would like 
to congratulate him on his professional 
milestone. 

THE DYNAMIC NGUBENI!

Thabile Ngubeni joins us as a new 
member of the Society after completing 
her pupillage training with the Free 
State Society of Advocates in 2020. 

She joins the Bar with a dynamic 
legal background – she was the 
Registrar of the High Court, Free 
State Division (Bloemfontein), 
practised as an attorney at Moroka 
Attorneys, served as a director at 
Modise & Modise Attorneys and held 
the position of Legal Manager at the 
South African Revenue Service prior 
to relocating back to Bloemfontein. 
Besides her legal qualification, 
Ngubeni holds an MBA from Monash 
University. 

Ngubeni has added a new title 
to her resume, that of Judge of 
the Judicial Council of the African 
Methodist Episcopal Church (AME) 
for the 2021- 2024 term. Ngubeni is the 
first lay African (non-American) and 
youngest candidate to be elected to the 
Judicial Council or in any office elected 
by the General Conference held on 10 
July 2021. The Judicial Council is the 
AME Church’s highest judicial body. 
It is an appellate court and members 
are elected by the General Conference 
including the United States, United 
Kingdom and the African continent. 

Within the organisation, which 
consists of about four million members 
globally, she has served as steward 
and trustee board member at her local 

church, FC James AME Church in 
Bloemfontein. 

Ngubeni endured a grueling 
election process alongside two 
formidable female candidates – one 
currently serving as a Judge in the 
State of Florida and another and 
running own attorney practices in 
the United States of America – both 
with over 30 years judicial experience. 
She was elected as a judge of the 
Judicial Council with a total of 849 
votes, surpassing the number of 
votes accumulated by the other two 
candidates combined!

Ngubeni certainly is a force to 
be reckoned with and we wish her 
Godspeed in fulfilling her duties as a 
judge of the AME Judicial Council and 
in her practice! Ngubeni’s poise and 
grace places her in good stead for the 
future.  A

Joubert Zietsman
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KwaZulu-Natal Bar
Contributed by Sarah Pudifin-Jones

KZN BAR NEWS: NEW 
MEMBERS OF THE KZN BAR 
COUNCIL 

On 18 September 2021 the KwaZulu-Natal 
Bar held its 2021 AGM via Zoom. This was 
the second AGM it held via Zoom. The 
following members were voted in to the 
KZN Bar Council: 

BL Skinner SC (Chairman), TSI 
Mthembu SC (Deputy Chairman), I Pillay 
SC, S Jikela SC, L Olsen, T Manicum, 
MA Matlamela, ND Myeni, CM de 
Vos, Z Qono, NL Nickel, EV Mabunda, 
D Ramdhani SC (Hon. Secretary), PJ 
Combrinck SC (Hon. Treasurer) and SF 
Pudifin-Jones (Hon. Asst. Secretary).

We wish these members all the best for 
the roles they will be taking on.

I first met Judge Mnguni when he 
was still an acting judge in what was 
probably the most acrimonious trial I 
have had in 33 years. In the midst of 
all the allegations and acrimony the 
judge stepped in and took a firm grasp 
of the trial and made sure that it ran 
properly. I mention this because it set 
the hallmark for how he conducted 
himself as a judge. 

Judge Mnguni was always 
firmly in control of his court. He 
was exceptionally hard working and 
well prepared for each matter and 
as a result was on top of whatever 
he was hearing. This meant that he 
could ensure that the proceedings ran 
smoothly, efficiently and without any 
histrionics from counsel. He was not 
one to mince his words – I recall him 
referring to a respondent’s conduct as 
being “despicable” (fortunately I was not 
for the respondent). From counsel’s 
point of view one knew precisely 
where his difficulties, if any, were. As a 
result, from the perspective of the bar, 
it was always a pleasure to appear in 
front of him irrespective of the result. 

More importantly, however, was 
that Judge Mnguni never lost the 
personal touch. If I had occasion to go 
to judge’s chambers (pre-Covid) on 
other matters and happened to bump 
into him, he would always stop and 
ask how I was, what was happening in 
practice, what was new at the Bar and 
spend several minutes talking about 
practice in general. When I had the 
privilege of sitting recently as an acting 
judge, he would without fail make a 
point of coming to my chambers (even 
though of course he was one of the 
senior judges and I was the lowest 
of the low) to again spend some time 
asking how I was, what matters I 
had on and even offering to help if 
possible. He was at all times interested 
in the well-being of his fellow human 
beings. 

Judge Mnguni will be, and is, sorely 
missed by the entire profession. 

B L Skinner SC is the chair of the KZN 
Society of Advocates

TRIBUTE TO THE LATE JUDGE JEROME MNGUNI
Delivered at his memorial service on 22 September 2021

by B L Skinner SC

Judges M
atter
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KwaZulu-Natal

Our colleague and friend, Judge Bhekisisa 
Jerome Mnguni, died unexpectedly on 
7 September 2021. It is impossible to 
forget the morning of his death, when 
we as his colleagues were left in a state 
of utter disbelief and shock, having 
heard that he had passed on earlier that 
morning. The devastating news left a 
sombre atmosphere, and his death caused 
profound grief amongst all in the division. 

Judge Mnguni came from humble 
beginnings. He never forgot that he was a 
son from the rural area of KwaNongoma. 
Graduating from the University of 
Zululand with the degrees of B-Iuris 
and LLB, he started his legal career as an 
advisor at the legal aid clinic. Thereafter, 
he joined the law firm of our late Judge 
President Msimang, Msimang, Rutsch 
and Company in Pietermaritzburg, 
which in time became Tomlinson Mnguni 
James. He became a director of that firm, 
a position he remained in until he was 

permanently appointed to the high court 
in 2009. He also acted as deputy judge 
president of this division in 2016.

On a personal note, it is still very 
difficult to speak of him in the past tense. 
Jerome and I met on 2 January 2009, when 
we commenced our judicial careers in 
this division. We soon realised that we 
were kindred spirits and talked about our 
children and families. Working during a 
long recess meant that we had some time 
to familiarise ourselves with issues of 
policies and practices of the KZN division. 
Over time we came to share similar hopes 
and aspirations for the division. In fact we 
would encourage each other during the 
hard times, often remarking that as we 
had started the judicial race together we 
would finish it together. Sadly, this is no 
longer to be for him.

Jerome loved good coffee, was a 
connoisseur of good wine and appreciated 
good fountain pens. As a friend, I used to 

call him on his birthday, an important date 
on the South African calendar, 11 February. 
I would tell him that not everyone could 
have a birthday on a date that is celebrated 
by the whole of South Africa – the day 
of Nelson Mandela’s release from Victor 
Verster prison. 

Judge Mnguni was destined for great 
things, as is evident from the fact that at 
the young age of 57, he was the only judge 
who was scheduled to be interviewed 
for the position of judge president of the 
Competition Appeal Court at the most 
recent JSC interviews. In his four years as 
a judge of the Competition Appeal Court, 
he penned many reported judgments. He 
was a prudent and committed judge. The 
law reports contain many of the judgments 
that he delivered during his 13 years on 
the bench. Not only was he an exceptional 
and caring colleague, but a great lawyer 
too. The bench in KZN is so much poorer 
without him. It is no secret that he was 

A TRIBUTE TO JUDGE BHEKISISA JEROME MNGUNI
11/02/1964	–	07/09/2021	

by Judge Esther Steyn
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looking forward to the opportunity to act 
as a judge of the Supreme Court of Appeal 
this year, and he would have been a great 
asset to the SCA.

Judge Mnguni was undoubtedly one 
of the most popular judges amongst his 
colleagues and the staff in this division. 
Everyone knew him and he showed 
an interest in all. Titles did not impress 
him. He was far more interested in the 
integrity of each person he came into 
contact with, and he firmly believed that 
we as judges have a duty to restore the 
faith of the public in the justice system. 

He was a God fearing man and 
believed that God was and is in charge 
of our lives. When asked by the then 
Chief Justice Mogoeng, at the JSC 2016 
interviews for KZN’s deputy judge 
president, whether he agreed that he still 
had a long way to go to retirement, he 
responded by saying, “Yes, unless God 
Almighty decides otherwise”. And indeed, 
God Almighty decided otherwise.

I was privileged to sit with him in 
quite a number of cases and can attest 
to his great legal mind, which made it 
a pleasure to preside with him. One of 

the most recent high profile matters that 
Judge Mnguni presided over was the 
application by former president Jacob 
Zuma to stay or suspend the execution of 
the Constitutional Court’s order. Within 
four days after hearing the matter, he 
delivered the judgment dismissing the 
applicant’s application to stay his arrest 
warrant. This speaks to his work ethic, 
which was exemplary and to be admired. 
May his memory be an incentive to all 
judges to strive for excellence.

Judge Mnguni will be remembered 
as a devoted judge. However, I am 
mindful that he was not only a great 
judge, but he was also a son, a caring 
father, grandfather, brother and husband 
to his loved ones. Allow me to say 
this to his three children Nomfanelo, 
Wenzokwakhe and Siphokazi: “You were 
your father’s pride and joy”. He was so 
looking forward to spending time with 
his beautiful grandson and liked the new 
title of “Grandpa”. Unfortunately, the 
Covid-19 regulations made it impossible 
for him to visit his son in Sydney and 
daughter in Ethiopia. He had a love 
for reading and has instilled this in his 

KwaZulu-Natal

children. That in itself is a great legacy 
to leave behind. I know for a fact how 
desperately he wanted to visit his children 
as we commiserated with each other 
about our children being so far away. 

His death has left a void in our hearts. 
We will miss Judge Mnguni tremendously, 
but his ideas, hopes and dreams for this 
division will live on in our thoughts and 
hearts. Allow me to end with a short 
poem, not written by a lawyer, but by 
someone who suffered from cancer:

If I should die before the rest of you,
Break not a flower nor inscribe a stone.
Nor when I’m gone speak in a Sunday 

voice,
But the usual selves that I have known.
Weep if you must,
Parting is hell,
But life goes on 
So sing as well.

Whilst all goodbyes are hard, this goodbye 
in particular has hurt the most because the 
story of Judge Mnguni, aka “Boss” to his 
friends and colleagues, was far from fin-
ished. May his gentle soul rest in peace. A

Judges M
atter
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Contributed by Michael Williams

HOUSING IN THE ERA OF COVID
by Tholoana Motloenya Modise and Katherine Harding-
Moerdyk

The impact of Covid-19 was unprecedented. Practitioners 
were forced to migrate to a digital space and to conduct 
their consultations and appearances digitally. Naturally, 
the idea of holding chambers and conducting practice in 
the conventional manner, especially at a time like this and 
into the future, needed to be reconsidered. 

The Johannesburg Society of Advocates commissioned 
an anonymous survey through the Young Bar Committee 
to elicit the views of the members of the JSA concerning 
its current housing policies and the holding of physical 
chambers.

32% of the JSA’s members responded to the survey, 
almost exactly one third of JSA members. This represents a 
strong response to the survey and suggests that members 
feel strongly about the JSA’s housing model. The majority 
of respondents were female juniors. 

Only a slim majority of respondents felt they benefit 
from holding physical chambers. They indicated that the 
benefits of holding chambers are their relationships with 
colleagues, reputation, skills transfer, professional integrity 
and access to resources. 

Some members were of the view that there was a 
detriment to holding physical chambers and high on the 
list of factors they provided was the financial burden that 
chambers attract. 

Overall, the results of the survey 
indicated that members of the JSA are 
in support of a more flexible approach 
to housing by the JSA. Most of these 
members indicated that they would 
prefer shared working spaces or access to 
common facilities over holding physical 
chambers. 

At this stage, it seems highly unlikely 
that we will ever fully return to the 
conventional physical model. 
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TRIBUTE TO MAX HODES SC
by Laurance Hodes SC

Max Hodes SC passed away on 20 
July 2021 at the age of 85. He had not 
enjoyed good health for a considerable 
period of time, during which he had 
Covid-19, but recovered fully from it 
in July 2020. Having assured everyone 
that he felt well and would live beyond 
90, the news of his passing came as 
a shock to his family, friends and 
colleagues. 

Max was born on 6 October 1935 
in Vryburg in the Northern Cape. He 
lost both his parents by the age of 15 
and was thereafter looked after by his 
three substantially older brothers. He 
went to Athlone Boys High School in 
Johannesburg and then completed 
the BA Law and LLB degrees at the 
University of Cape Town. He then 
prosecuted in Johannesburg for a short 
while before being called to the Bar in 
1960. Silk status was conferred on him 
in 1984. Max had been a member of the 
JSA for over 60 years.

Max was a member of Group 
836 in Innes Chambers. When this 
group gave up its premises in Innes 
Chambers, having held several acting 
appointments in the South Gauteng 
High Court, Johannesburg, Max 
applied for and was granted permission 
to practice from his home address.

Max was not involved in Bar 
matters, but always had an open door 
policy and assisted many colleagues. 
He treated all colleagues equally and 
was renowned as a legend in the 
field of criminal law. Max specialised 
in criminal law and acted as defence 
counsel in several high-profile matters. 
He was also highly regarded as a judge 
in criminal matters. 

Max had a casual and 
unpretentious approach, but was 
respected for his cross-examination 
skills and was always well prepared. 
He continued working and appearing 
in court despite grave health 
challenges until 2021.

As an advocate and acting judge, 
Max was approachable and always 
willing to assist, but was not known 
for his tact. If he was of the view that a 
client was attempting to mislead him, 
he had no scruples in telling them 
exactly what he thought of them and 
their proposed version. Everyone who 
encountered him knew exactly where 
they stood with him and what he 
thought of them.

Max enjoyed his whiskey and 
biltong which were also attributes of 
and on offer as part of his open door 
policy. Very often, noticing that his 
lights were on late at night in Innes 
Chambers, colleagues would pop in to 
have a drink and a snack with him. 

Outside of the law, Max was 
passionate about animals and in 
particular loved his dogs. In his later 
years, he prioritised his dogs who 
spent many hours with him in his 
study whilst he worked on his matters.

Max’s passing is mourned by 
his son, Laurance (also a member of 
the JSA), daughter, Helene and son, 
Stephen and their respective spouses 
and his eight grandchildren. 

TRIBUTE TO THE LATE FLIP 
HATTINGH SC 
16/2/1939-28/4/2021	
by Jurie Wessels SC

Flip was born on 16 February 1939 in 
Nylstroom where he went to school and 
was head boy in his matric year. After 
school he went to study at Potchefstroom 
University where he obtained his LLB 
degree. After completing his studies he 
did a stint at the then Attorney General’s 
office as a state advocate before coming 
to the Bar. This is where I met Flip during 
1977 when he became my pupil master. 

Flip had a large litigation practice 
doing mostly some high profile criminal 
cases and delictual litigation. In later years 
he became an expert administrative law 
practitioner appearing in a number of 
reported cases. I had the good fortune to 
be Flip’s junior in many of these cases. 
He became my mentor and friend. Few, 
if any advocates at the time, had the 
cross-examination skills of Flip. Many 
cases seemed doomed until Flip started 
cross-examining the opposing witnesses 
resulting in successful outcomes. He had 
a great ability to synthesise the real issues 
from a myriad of facts and honed in on 
the crucial issues. 

Flip was a passionate nature lover 
who would go into the bushveld at every 
opportunity. He liked camping where he 
excelled in making large campfires for 
cooking and braaiing. He loved a good 
bonfire. 

Flip had exemplary qualities as a 
friend, being loyal, reliable, compassionate 
and generous. On a number of occasions 
he appeared in court on behalf of 
acquaintances without charging a fee. 
His door was always open to colleagues 
for friendly advice. He was a gregarious 
man and well liked by all. His opponents 
respected his integrity. He fought hard 
for his clients but never got personal 
with opponents. He was an outstanding 
advocate and a true gentleman. He will be 
sorely missed. 
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CRICKET: JOHANNESBURG v 
PRETORIA BAR
by Johan Moorcroft

The cricket match between the Pretoria 
and the Johannesburg bars on 19 
September 2021 at CBC was the first in 
a number of years. The invitation by the 
Pretoria Bar for a match was therefore all 
the more welcome and left everybody 
wondering “why don’t we do this more 
often?”. There is a firm intention on 
both sides to do just that, especially in 
Johannesburg where words like “revenge” 
and “redress” have been bandied about.

Pretoria set a target of 320 in their 
allotted overs, with three wickets still 
standing, before restricting Johannesburg 
to 163 all out. Not the result the 
Johannesburg Bar wanted but it only adds 
to the determination for a rematch. The 
unifying effect of sport and its positive 
impact on society was highlighted once 
again when Siya Kolisi lifted the Rugby 
World Cup trophy; yet another reason to 
play again soon.

The top scorer for Johannesburg was 
Schalk Aucamp with 52 not out; Tyrone 
Lautre took three wickets. For Pretoria 
both Douglas Hewitt and Ryan Wells 
finished with 50 not out and Jaques 
Groenewald	contributed	45.	

Douglas Hewitt took five wickets for 
Pretoria, including a hat-trick.
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TRIBUTE TO DEPUTY JUDGE 
PRESIDENT WILLEM VAN DER 
MERWE
by Judge Willie Hartzenberg

Willem Jacobus van der Merwe was born 
on	6	December	1942	in	Randfontein.	He	
was the eldest of three children.

He received both his primary 
and secondary school education at 
Randfontein. At that early stage, already, 
he showed leadership qualities as he was 
head prefect both in primary school and 
in secondary school.

He applied for and was granted a 
bursary from Trust Bank, which according 
to his wife, Corina, he was able to redeem 
after having practised as an advocate for 
quite a number of years. He studied at the 
University of Pretoria and was resident in 
Sonop	House	from	1961	until	1964	where	
he served as a member of the house 
committee. 

 He did his BA Law from 1961 – 1963 
and received his degree cum laude. He did 
his	LLB	from	1964.	In	those	days	final	year	
students had to write their last subject in 
February of the year following on their 
final year. When he wrote his last subject 
on 11 February 1966 he had already been 
appointed as a junior lecturer for Roman 
Dutch Law at the University of Pretoria. 
He got married to Corina du Plessis on 12 
February	1966	and	began	lecturing	on	14	
February 1966. Thereafter he received his 
LLB, also cum laude. 

He joined the Pretoria Bar in 1967 but 
continued with extra-mural lecturing at 
the University of Pretoria until the end of 
1968. He had a very busy practice as an 
advocate, both as a junior and later, after 
having	taken	silk.	At	the	age	of	42,	during	
May 1985, he was elevated to the bench, 
in what was then known as the Transvaal 
Provincial Division of the Supreme Court 
of South Africa, now the High Court of 
South Africa, Gauteng Division, Pretoria. 

As a judge he was always courteous 
to counsel and had the ability to listen 
to the legal arguments in such a way 
that practitioners were satisfied that he 
understood what they tried to convey 
to him. Very few of his judgments were 
taken on appeal. 

Some of the more prominent matters 
that he had to decide, during his time on 
the bench, were the trial in which, the 
later president Jacob Zuma, was charged 
with rape, and the trial in which Eugene 

de Kock was charged with and found 
guilty of a number of offences committed 
during the time that he was at Vlakplaas. 
He also had to decide a matter in which 
the CEO of Santam was charged with 
fraudulent conduct with the sale of 
shares. The matter kept him occupied for 
quite a number of months.

In April 2010 he was appointed as 
Deputy Judge President of the North 
Gauteng High Court. During his term 
as Deputy Judge President and, in his 
usual hardworking way, he did much 
to streamline proceedings in the High 
Court. Much attention was given to the 
shortening of proceedings by pre-trial 
conferences presided over by judges. He 
personally presided over many pre-trial 
conferences held during morning hours 
before normal court activities commence. 

After his retirement on 6 December 
2012 he was appointed to change the 
court system in Johannesburg in the 
South Gauteng High Court. As can be 
expected, he did the necessary. He was 
involved as arbitrator in a number of 
arbitrations after his final retirement.

He was the local chairperson of the 
South African National Institute for 
Crime Prevention and the Reintegration 
of Offenders for a number of years. 
Eventually he became the National 
chairperson of the Institute.

He received a number of honorary 
awards during his lifetime. He was 
remembered by the schools that he 
attended as a scholar. He regarded the 
Tuks Alumni Laureatus award that was 
bestowed upon him during 2012 as a very 
special honour. 

He met his wife Corina early in 1962. 
Due to the Coronavirus he experienced 
breathing problems and she was driving 
towards the hospital, with him in the car, 
when he died on 25 June 2021.

They had three daughters and eight 
grandchildren – one grandson and seven 
grand daughters. They also had a great 
grandson, whom he had not met.

It is not surprising that shortly after 
his demise it was said on social media and 
in the Pretoria News that a legal giant had 
fallen.  

Johannesburg
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On 13 June 2021 our revered colleague 
Neels Claassen died, three days short 
of his 76th birthday. A long, full and 
fruitful professional career as advocate, 
judge, arbitrator and mediator ended. A 
gregarious, exuberant and caring mensch 
whose infectious enthusiasm and laughter 
delighted and entranced his colleagues, 
has passed on to secure the place that his 
Christian faith promises.

He was a product of a distinguished 
legal family. His father, and brother 
Roger, were also advocates and judges 
in Transvaal/Gauteng. Claassen pere was 
Judge-President of the SWA Division from 
1953 to 1958 and is the compiler of Claassen’s 
Dictionary of Legal Words and Phrases. Neels’ 
maternal grandfather was Roger Dyason, 
a founder of the distinguished Pretoria 
attorneys’ firm Dyasons. Neels’ son 
Gerhard is an attorney in Cape Town, the 
fourth generation to practise law.

Neels was educated at Affies and at 
Tukkies. He obtained a B.Com (1965) and, 
as destiny dictated, an LLB cum laude 
(1968). He lectured Mercantile Law at 
Tukkies and at RAU from 1969 to 1970. In 
1995, he graduated LLM in Human Rights 
and Constitutional Practice at RAU.

He practised at the Johannes burg 
Bar from 1969 to 1995, taking silk in in 
1989. He, along with Anton Mostert, 
Richard Gold stone, Lewis Goldblatt, Percy 
Blieden, all later to become judges, was 
a	foun	der	mem	ber	of	Group	444,	Innes	
chambers, later known as The Bridge 
Group, when during the migration of 

the Bar to Sand ton from 1999 to 2001, its 
membership was both in the city and in 
Sandton thus “bridging the gap”.

He specialised in Construction law and 
was a member of the IBA Committee for 
Construction law from 1986 to 1991. In the 
1980s, he was a lead counsel in the Soweto 
Electrification contractual dispute, a 
gargan tuan matter; the preparation lasted 
for years and was eventually resolved by 
arbitra tion.

He was active in Bar affairs. He served 
as Honorary Secretary of the General 
Council	of	the	Bar	from	1987	to	1994.	

He early-on developed an interest in 
arbitration and mediation, an aspect of his 
career that was to loom large, even after 
retirement from the bench. In 1986 he 
was at Queen’s College, London studying 
international arbitration. He was GCB 
representative on ADRASA, a pioneer of 
mediation in civil disputes, later merging 
with the Arbitration Foundation of South 
Africa (AFSA). He was a fellow of the SA 
Association of Arbitrators from 1991 to 
1994.

On 1 January 1995, Neels was among 
the first batch of judges selected by the 
newly minted Judicial Service Commission 
(JSC), to serve on the Gauteng Bench. 

Neels presided, in 2012, over the 
remar kable trial of Henry Okah for acts 
of terrorism in financing anti-govern ment 
bombings in Nigeria. This was the first 
and only time the extra-territorial crimi nal 
jurisdiction of a South African court had 
been invoked.1

Neels chaired the High Court 
library	committee	from	2007	to	2014.	
He championed the library and was 
outspoken about the state’s neglect of 
its facilities. This provoked a scandalous 
riposte from the spokesman for the 
Department of Justice, who accused Neels 
of lying. Equally scandalous, the leadership 
of the judiciary, despite knowing the 
facts, remained silent. It was left to fellow-
judge, Kathy Satchwell, to publicly rebut 
this attack on Neels, who weathered his 
condemnation with grace.2 Despite the 
rancour, his efforts were rewarded. The 
refurbishment was achieved.3 He also 
chaired the Judges’ Education Committee, 
perhaps the most valuable enterprise after 
the library. 

His judgments displayed an empathy 
and awareness of real-world problems. 
For example, In S v Huma, he ordered 
that pro deo counsel be provided with 
a ballistics expert, at state expense, to 
conduct an effective defence, the first ever 
such order to be made.4 In Oakdene Square 
Properties v Farm Bothasfontein (Kyalami) 
he authored a leading authority on the 
2008 Companies Act, holding that the 
test for the “reasonable prospects” of a 
business rescue, was something less than 
a “reasonable probability”, a proposition 
upheld in the SCA.5 He presided in the Full 
Court which dismissed the application by 
Justices Nkabinde and Jafta, related to their 
complaint that Hlope JP tried to subvert 
them to find in favour of President Zuma. 
The critical issue was whether the JSC 

TRIBUTE TO
JUDGE NEELS CLAASSEN

by Judge Roland Sutherland
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disciplinary rules could have retrospective 
effect.6

Neels did not confine himself to the 
courtroom. On circuit in Piet Retief, whilst 
inspecting the local magistrate’s court cells, 
he uncovered appalling conditions. His 
visit and the stink he made, triggered the 
building of better facilities.
After	retirement	in	2014,	Neels	

became deeply involved in the work 
of the South African Medico-Legal 
Association.	He	was	chair	from	2014	to	
2019, and hereafter Honorary President. 
He co-drafted the Code of Conduct for 
medico-legal practitioners. He invigorated 
its activities, leading in the advent of a 
faculty to train medico-legal meditators 
and in the securing of a post-graduate 
course at UCT in medico-legal practice. He 
served on a ministerial task team in 2016, 
mandated to address the multitudinous 
medical malpractice claims against health 
departments. 

He was active elsewhere too. He acted 
as arbitrator and mediator in several 
disputes. In 2017 he chaired the board 
of enquiry into the national Police Chief, 
Riah Phiyega’s, fitness to be SA Police 
Commissioner, finding that she lied to 
the Marikana commission and should 
be dismissed. In March 2021, in Suzanne 
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Walter’s action to secure judicial sanction 
for assisted suicide, he heard evidence on 
commission from witnesses who were not 
expected to live long enough to testify at 
the trial. 7 

Neels was an open and committed 
Christian. Like his father, he had been a 
member of Moral Rearmament. He was for 
20 years engaged with Mercy Ships, who 
like Doctors without Borders, provided care 
for body and for soul, by visiting ports all 
around the world. He served on boards 
of charities, including the Abraham Kriel 
Maria Kloppers Childrens’ Home and the 
Refilwe Orphanage and Aids Clinic.

Neels was a rounded personality. 
A bibliophile. A singer and long-time 
member of the Randburg Male Voice Choir. 
He served on the board of the Field Band 
Foundation, an organisation devoted to 
developing the youth through music. He 
was also a lover of the veld and the bush. 

In April 2021, his voice was heard in an 
interview on Radio RSG, sharing his in-
sights on the judicial process, the propriety 
of and limits to a judge speaking out, the 
struggle for objectivity in adjudication, the 
inappropriateness of reviving the death 
sentence and expounding with grace, the 
case for why English should be the sole 
language of record in court proceedings, 

a pragmatic policy, which understandably 
is embraced with some sadness by many 
South Africans.

He was troubled by bouts of ill health, 
which he endured stoically, but was never 
diverted from approaching life with a 
positive disposition.

Neels’ abiding achievement and legacy 
is to leave a memory of a splendid human 
being and a huge space where once he 
stood. His colleagues knew him as an ever-
accessible mentor, adviser and friend. His 
judicial colleagues have gathered tributes 
to him to present as an anthology to his 
family: his widow, Marietjie, their twin 
sons, Corneels and Gerhard, and daughter 
Elize-Marie, and the grandchildren. 
Expressions of affection and admiration 
abound. All who knew Neels will miss him 
and share his loss with the Claassen family. 
Vaarwel ou vriend, Hamba Kahle! 

Notes
1 2016 (1) SACR 1 (SCA); Mail & Guardian, 26 March 

2013.
2 Mail & Guardian, 9 November 2010.
3 This saga is addressed by Kathree-Setiloane J, Neels’ 

successor in the chair: Advocate, 2016 April, 44. 
4 1995 (2) SA SACR 7 (W).
5 2012 (3) SA 273(GSJ); 2013 (4) SA 539 (SCA).
6 Nkabinde and another v JSC 2016 (4) SA 1 (SCA).
7 GroundUp: 2021 03 05 (www.groundup.org.za).
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Acting Judge Lutendo Benedict Sigogo 
passed away on 31 July 2021 as a result 
of Covid-19 related complications. 
Lutendo was my brother.

Lutendo was born on 28 December 
1972 at Ngwenani Ya Themeli Village. 
He was the second born son of the late 
Vho-Ntshavheni Edward Sigogo and 
Vho-Emelinah Ndivhudzannyi Sigogo.

Lutendo obtained his BProc degree 
in 1994 and LLB degree in 1996. He 
started his career as a candidate attorney 
at Univen Law Clinic, where he was 
from 1995 to 1997. He was admitted as 
an Attorney in 1998. He continued with 
his studies and obtained his LLM at the 
University of the North in 2001.

Lutendo was a born leader. 
Throughout his career he occupied 
leadership and activist roles. He was a 
youth leader at church. At university he 

was a member of the SRC and chairperson 
of the Law Student Council. He was a 
founding member of the firm Mathobo 
Rambau and Sigogo Attorneys, which 
is one of the longest serving black legal 
practice partnerships in the country. 
He held numerous leadership positions 
in the Limpopo branch of the Black 
Lawyers Association (BLA), and was the 
chairperson of the Limpopo Law Council. 
He was also the chairperson of the 
Thohoyandou Attorneys Association.

In 2017, Lutendo was the president 
of the Law Society of the Northern 
Provinces. This coincided with being the 
President of the BLA for two consecutive 
terms from 2015 to 2019. He was again the 
president of the Law Society of Northern 
Provinces in 2018/2019, chairperson of 
the Finance and HR Committee of the 
LPC in 2019/2020, and chairperson of 

TRIBUTE TO ACTING JUDGE 
LUTENDO BENEDICT SIGOGO

by Lindelani Sigogo SC

Johannesburg

the Enforcement Committee of the 
BBBEE Commission. He made his 
contribution to the transition from the 
erstwhile Provincial Law Societies to 
the present Legal Council as part of the 
National Forum. He was also a member 
(commissioner) of the Judicial Service 
Commission.

He was an acting judge in the 
Mpumalanga Division of the High Court 
on several occasions. He was appointed 
to act from July 2021, but he fell ill with 
Covid-19, to which he succumbed. 

Lutendo was a loving husband to his 
wife, Khangale Confidence Nephawe-
Sigogo, and a wonderful father to his 
daughters, Tshiisaphungo, Dakalo, 
Lutendo, Azania and Sigogo. He was 
also greatly respected by his siblings. He 
will be greatly missed. 
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TRIBUTE TO KOBUS STEYN SC
by Alexandra Steyn

Writing my dad’s obituary is an honour 
and, also, quite a responsibility. 

My dad was born in Pretoria and after 
his father finished his housemanship as a 
GP and specialised as a general surgeon, 
they built a home in Randburg and 
settled there. He completed his schooling 
at Hoërskool Randburg, (as did his siblings, 
my siblings and me) and studied BCom 
LLB at what was then the RAU. There 
he played rugby for his residence, was 
a journalist and eventually editor of the 
university newspaper in 1980, and he 
met my mother.

He completed his degrees and 
went to the army. After finishing his 
conscription, he worked as a clerk for 
retired judge Nestadt. He completed his 
articles of clerkship and was admitted as 
an attorney. My mom still remembers the 
day my dad phoned her and said that he 
wanted to join the Bar as an advocate. 

He was called to the Bar in 1989. We 
all reminisce about how these moments 
shaped our futures.

But this obituary cannot merely be 
a summary of my dad or his life and 
accomplishments. That is not who 
he was. He never bragged or sought 
attention. I hope to capture the person 
that he was for all those who knew him 
and those who didn’t. 

My dad’s love for Johannesburg 
was infectious. He refused to leave his 
chambers in Johannesburg and travelled 
into town daily, in that green kombi (his 
one flaw). He was a tourist and traveller 
in his hometown, South Africa, and 
the world. He read more than anyone I 
know, loved Cinema Nouveau, and was 
a phenomenal chef, loved Afrikaans, 
Pavarotti, Afrikaans rock music and 
opera. 

As Walt Whitman wrote, “I contain 
multitudes”.

A father-daughter legal team is quite 
unique. It was an honour and privilege 
to work with my dad for as long as I 
did. When my boss shared the news 
of his passing with a longstanding 
client, he replied, “It is with great shock 
and sadness to us having heard of the 
passing of dear Adv Kobus Steyn. He will 
be remembered by us as a kind-hearted 
soul with a prominent predisposition of 
not judging his fellow man and helping 

people … I am sure he will be greatly 
missed by many…” 

He formed life- and career-long 
bonds with clients and attorneys 
alike and was a friend and mentor to 
many attorneys, clients, friends, and 
acquaintances. Colleagues call me now, 
sharing news that they would normally 
share with him and knowing how proud 

he would have been. A father figure 
who generously shared his wealth of 
knowledge, kindness, and love. 

He left behind a legacy, a rich 
tapestry, a full life, and many memories. 
He is survived by my mom, Erika, the 
twins, Kirsten and Kobus, Lara and I, 
his parents, Philip and Inèz, his younger 
brother and sister and their families. A

Johannesburg
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Eastern Cape Bars
Contributed by Nathi Dwayi, Morne Olivier and Thomas Miller

NEW SILK 
SAM SWARTBOOI SC
by Donovan Pitt

Samson Joseph Swartbooi matriculated 
in 1983 at Little Flower Senior Secondary, 
Ixopo. He completed his Bsc and LLB 
degrees at the University of Natal, 
Pietermaritzburg. He worked as a legal 
advisor at Old Mutual and after passing 
the relevant exams he was inducted as a 
Fellow of the Institute of Life and Pension 
Advisors. He joined the Bisho Bar in 
1999 and has practised as an advocate 
ever since. He has a special interest in 
advocacy training and pupillage. He has 
served as the treasurer and chairperson 
of the Bisho Society of Advocates. He 
has served as an Acting Judge in the 
Eastern Cape High Courts. His areas of 
practice include the Law of Delict, the 
Law of Contract, Administration and 
Competition Law (with an emphasis on 
Municipal Law). His letters of patent were 
conferred on the 5th of May 2021. 

PORT ELIZABETH BAR 

TRIBUTE TO TERRENCE 
NEWBURY PRICE SC
by Olav Ronaasen SC

Terrence Newbury Price SC, “Terry” 
to all, was a true son of the Eastern 
Cape, who spoke isiXhosa fluently. He 
grew up on a farm near Whittlesea. 
He attended primary school in 
Queenstown and high school at St 
Andrew’s College in Grahamstown. 
He obtained his law degree at Rhodes 
University. He captained the Rhodes 
first rugby team. 

He was a passionate and 
knowledgeable sports fan. Rugby was 
his first love. A team he supported 
seldom lost because it played badly – it 
was always the fault of the referee! 

After university Terry spent time in 
the United States of America, a country 
he loved. He played rugby in a fledging 
league in California where he made 
lifelong friends.

Terry was a prosecutor and an 
advocate on the staff of the former 
Attorney-General in Grahamstown. He 
later worked as a lecturer in criminal 
and procedural law at the former Vista 
University which later merged with the 
present Nelson Mandela University. He 
first joined the Eastern Cape Society of 
Advocates as an associate member. In 
1999 he became a full-time member. He 
took silk in 2014. 

As an advocate Terry made his mark 
in criminal law and appeared in many 
headline-grabbing cases. He was a 
colourful character. He was extremely 

hard-working and his knowledge of 
criminal law was phenomenal. He 
fearlessly represented his clients no 
matter how unpopular the cause might 
be. He often had to bear the brunt of 
the unpopularity of his clients and 
had to face scathing criticism on social 
media simply because of the ignorance 
of the general public as to the task 
of an advocate. In never buckling 
under the pressure Terry remained 
the embodiment of a true advocate. 
His devotion to our profession was 
demonstrated by the time he spent 
mentoring junior members. 

Terry loved nothing more than 
spending time with his family and our 
thoughts remain with his wife Cheryl, 
his children Dominic, Bobby, Megan 
and Aiden, his brother Adrian and sister 
Leslie. 

Our dear friend was taken from us all 
too soon, on 15 July 2021, by Covid-19. 

Uwile umthi omkhulu!  A

BISHO BAR
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NEW SILK

Shaughan Cole SC has been practising at 
the	Bar	in	Grahamstown	for	40	years	and	
has been a stalwart member of our society 
as both an official mentor to more than a 
dozen pupils and an unofficial mentor to 
many more.

Shaughan is an avid adventurer and 
outdoorsman enjoying deep-sea fishing 
and game farming. 

*Visuals used with permission of Microsoft®
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During his time at the Bar, Shaughan 
has had more than his fair share of 
misadventures having fallen from a tree 
while trying to catch a macaw, sustained 
a chainsaw injury to his leg while cutting 
a tree (curiously while standing on a 
canoe in a dam), and having snapped his 
Achilles tendon while pushing a game 
vehicle. 

The lights of Shaughan’s life are his 
loyal wife, Lorna, his three children, 
and his six grandchildren, most of 
whom he has managed to attract back 
to Grahamstown to enjoy the little free 
time he has with him on Coleridge game 
farm.  A

GRAHAMSTOWN BAR

Eastern Cape
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The pupillage programme of the General Council of the Bar 
of South Africa (GCB) serves two distinct yet consistent 

purposes. It fulfils the role required of it by GCB constituent bars 
by training aspirant members to a level of competence identified 
by the Bars themselves as the appropriate standard for new 
members. It also provides accredited practical vocational 
training under the Legal Practice Act.

The convergence of bar and statutory requirements is a 
recent phenomenon brought about by the commencement of 
the Legal Practice Act and the GCB’s response to it. The GCB 
immediately sought and obtained accreditation as a provider of 
practical vocational training under the Act when accreditation 
was first required in 2020.

This article is intended to provide information relevant to a 

consideration of how GCB pupillage should develop in future 
years. I describe the current GCB pupillage programme for the 
information of members who may not yet have performed the 
role of pupil mentor or who may last have done so many years 
ago; and then I identify the essential characteristics of the GCB 
programme that I suggest are valuable and must be retained. 

The two functions of the GCB programme
The GCB pupillage programme exists at a convergence of 
statutory requirements for admission to practise on the one 
hand, and Bar requirements for admission to membership on 
the other. 

The cohort of aspirant members undergoing training 
within the GCB programme each year is made up of pupils as 

GCB PUPILLAGE 
UNDER THE

LEGAL PRACTICE ACT
by Alan Lamplough SC,

Johannesburg and KwaZulu-Natal bars and GCB National Pupillage Convenor
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defined in the Act, (for want of a better label, “statutory pupils”), 
and other trainees who are not statutory pupils but who are 
generally described as pupils within the bars, and are defined as 
pupil members in bar constitutions.
A	pupil	under	the	Legal	Practice	Act,	2014	(“LPA”)	is	a	person	

undergoing practical vocational training under that Act with a 
view to being admitted and enrolled as an advocate.1 

A pupil member of a GCB constituent bar, on the other 
hand, is a person completing the requirements of the GCB 
pupillage programme.2 Many pupils in this sense of the word 
(“GCB pupils”) are already admitted advocates, or are attorneys 
intending to convert their enrolment to that of advocate, and are 
not pupils as defined in the LPA.

The GCB pupillage programme developed most of its key 
features at a time when the admission of advocates to practice 
was	governed	by	the	Admission	of	Advocates	Act,	1964.	Under	
that Act an applicant for admission had to be “duly qualified” 
for admission,3 and was considered duly qualified upon 
completion of an LLB degree at a South African University. 
There was no statutory requirement to serve pupillage at 
all. The GCB pupillage programme developed outside the 
statutory framework for admission, solely as a requirement for 
membership of the various voluntary associations that are the 
GCB’s constituent bars.

Every pupil at a GCB constituent bar, whether a statutory 
pupil or not, is required to complete the GCB pupillage 
programme in order to be admitted to full membership of their 
local society of advocates or bar association. 

Under the LPA, requirements for practical vocational training 
in addition to attainment of the LLB degree have now been 
imposed. This is a substantial and welcome departure from the 
minimalist approach under the Admission of Advocates Act, 

1964.	The	current	statutory	requirements	mirror,	to	a	certain	
extent, although not completely, the programme that the GCB 
had developed outside the statutory framework prior to the 
inception of the Legal Practice Act. To be admitted now, a LLB 
graduate must have received practical vocational training over a 
period of 12 months from a mentor,4 who is a practising advocate 
and in whose practice the pupil must have worked; must have 
completed mandatory coursework relevant to the practice of 
advocacy including advocacy training;5 and must have passed an 
examination administered by the Legal Practice Council.6 

A new development under the LPA is that a statutory pupil 
must be party to a written practical vocational training contract 
with their mentor.7 Further, mandatory coursework may be 
provided only by a training institution accredited by the Legal 
Practice Council.8 In 2020 the GCB and all its member bars were 
so accredited. In 2021 the member bars, but not the GCB itself, 
were so accredited.

The completion of statutory pupillage including practical 
vocational training as an advocate is not the only route to 
practice as an advocate. Any person who graduated with 
an LLB degree before 1 November 2018 is still entitled to be 
admitted	under	the	Admission	of	Advocates	Act,	1964,	without	
undergoing any practical vocational training at all.9 

Under the LPA an admitted attorney is entitled to convert 
their enrolment to enrolment as an advocate by following an 
essentially administrative re-registration process.10 The only 
additional training requirement applicable to a converting 
attorney is that the attorney must have completed a specialised 
advocacy training course.11 (The LPC Norms and Standards 
specify	that	this	course	should	occupy	40	notional	hours	
including preparation. Such a course can be fitted into a long 
weekend.) 

A converting attorney will, whilst serving as a candidate 
attorney, have completed coursework relevant to the practice 
of an attorney. The mandated conversion process under the 
LPC Rules implicitly recognises the converting attorney’s 
previously completed coursework as adequate for admission 
as an advocate, even though it covered different content. A 
converting	attorney	need	not	study	the	400	notional	hours	of	
structured coursework relevant to the practice of advocacy that 
is required of pupils.

The GCB programme has evolved over many years. 
Adjustments and improvements are always under 
consideration, and there is a constant need to update course 
material in line with developments in practice. Nevertheless the 
current programme reflects a broad consensus across the GCB 
bars about the essential content and practical training that can 
be fitted into a year of pupillage; and which GCB bar members 
collectively think pupils must cover to be able to practise 
independently immediately after pupillage has ended. 

The LPC has recognised by its accreditation of the GCB 
bars in 2020 and 2021 that the GCB pupillage programme also 
satisfies the statutory requirements for mandatory structured 
coursework and advocacy training under the LPA. 

Although helping pupils to survive and thrive in practice 
is an important aim of the GCB pupillage programme, it 
is important to emphasise that this is not its only, or even 
necessarily its most important, aim. The programme exists 
primarily for the benefit of the litigating public, who are entitled 

GCB Pupillage under the Legal Practice Act
Cottonbro
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to expect competent advice and representation when a member 
of a GCB bar acts for them. It is also intended to serve the needs 
of the courts in which our new members will appear in their first 
years of practice, and in this way to serve the administration 
of justice. The triple aims of serving the public, the courts and 
the pupils themselves are aligned. I suggest it is essential that 
advocacy must always be taught at GCB bars with the aim of 
service to the community, not only service to the pupils and 
the profession. The success of a pupillage programme cannot 
be measured only by counting the number of advocates who 
complete the programme and are admitted to practice. If the first 
two aims are not achieved, then merely adding to the number of 
advocates in practice is not a worthy self-standing aim.

The GCB and its member bars deliver a uniform pupillage 
programme designed for all aspirant members, regardless 
of whether they are admitted advocates under the old Act; 
admitted advocates as a result of conversion; or pupil advocates 
as defined in the LPA. The content of the GCB programme 
meets the dual requirements of providing both the minimum 
training that we as members of GCB bars collectively consider 
necessary for entry to practice, and the minimum statutory 
requirements imposed by the Legal Practice Council in terms of 
the LPA. 

Components of pupillage at a GCB bar
• Mentorship
The pupil-mentor relationship is a crucial one and lies at the 
heart of pupillage at GCB bars. The pupils learn by participating 
in real matters and observing their mentor at work. Each bar 
ensures that pupils accepted into pupillage are allocated to a 
suitable mentor, a practising advocate of at least five years’ call. 
Each pupil is assigned to a single mentor for the entire year.

According to Bar tradition a pupil is usually allocated a 
work station inside the mentor’s office – either at the consulting 
table or at a separate desk – and that is the spot where the 
pupil belongs on a daily basis when not at court, at tutorials or 
at outside consultations. This arrangement presents multiple 
opportunities for informal learning by observation and in 
conversation. 

The pupil does not need to have a prior connection with a 
practising advocate in order to find a mentor. The pupil applies 
to the bar, and the bar pairs the pupil with a mentor.

Pupils are required to attend consultations, inspections and 
pre-trial conferences as well as attend court with their mentors 
and actively participate in their practices, including by drafting 
pleadings and other litigation documents. 

The GCB lays down a minimum number of court 
proceedings of different types and in different disciplines that 
each pupil must attend during the pupillage year. Mentors often 
assign their pupil to a nearby colleague for preparation and 
attendance at court when a good opportunity presents itself, 
thus ensuring the pupil ticks all the boxes of participation in 
different types of live court proceedings.

At GCB bars the purpose of pupillage is solely the training 
of the pupil. Pupils do not generate fees for the benefit of their 
mentors and are not expected to do fee-earning work. A mentor 
does not receive any financial benefit out of having a pupil. 
Rather, the mentor trains the pupil as a professional duty for the 
benefit of the pupil and society at large.

• Tutorials
Each Bar offers its pupils tutorials in coursework in the 
following subjects:
•	 Conduct	of	civil	trials.
•	 Criminal	procedure.
•	 Professional	conduct	and	legal	ethics	of	advocates.
•	 Legal	writing	and	drafting.
•	 Motion	court	practice.
•	 Alternative	dispute	resolution.
•	 Constitutional	law	and	Customary	law.
•	 Information	and	communication	technology	for	

practice, and associated aspects of cyber law.

The format of tutorials varies from bar to bar dependent on local 
circumstances. At the bigger bars tutorials often take the form of 
lectures, whereas at the smaller bars pupils meet their tutors in 
a less formal setting, often in the bar common room. The GCB 
is working on ways to assist the smaller bars by sharing lecture 
content produced by the bigger bars. 

GCB lecturers provide their services free of charge. No 
member of a GCB constituent bar receives remuneration for 
training or teaching pupils.

During 2020 the GCB procured and installed audio-visual 
equipment at each of its constituent bars and this enables 
tutorial content to be shared between bars. Because the reading 
list and curriculum are centralised, this sharing of content is 
seamless. For example in 2021 the Cape Bar streamed many of 
its lectures to pupils doing pupillage in the Eastern Cape, so 
that pupils in Cape Town and in the Eastern Cape attended the 
same lectures. Similarly pupils in Pietermaritzburg and Durban 
attended the same lectures online in 2021.

• Practical Advocacy Training
The GCB has developed a practical advocacy training 
programme covering various essential aspects of advocacy 
performance, namely:
•	 Case	analysis	sessions	for	civil	trials.
•	 Opening	and	closing	addresses.
•	 Witness	handling	in	criminal	and	civil	trials.
•	 Unopposed	motion	court	applications.
•	 Opposed	motion	court	applications.	
•	 Bail	applications	in	criminal	proceedings.
•	 Appeals.
•	 Legal	writing.

“The triple aims of serving the 
public, the courts and the pupils 
themselves are aligned. I suggest 
it is essential that advocacy must 
always be taught at GCB bars 
with the aim of service to the 
community, not only service to the 
pupils and the profession.”

GCB Pupillage under the Legal Practice Act
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Advocacy training is provided by GCB-trained advocacy 
trainers, all of whom are experienced advocates with hundreds 
of hours of court time under their belts. The training is 
conducted using a structured review system described as 
“The Method”. The Method is a specialised advocacy training 
technique used in common law countries around the world. 
Advocacy training is conducted on case studies which have been 
compiled by the GCB and in some instances utilise materials 
adapted from those used internationally.

The training process requires pupils to perform as 
advocates in a simulated courtroom environment. With one 
of the trainers in the room playing judge, the pupil performs 
a real advocacy activity – for example, obtaining the plaintiff ’s 
evidence in chief in a car crash case (with a volunteer junior 
playing witness); cross-examining an independent eyewitness 
(similarly a role-playing volunteer); arguing for dismissal of 
an urgent application on genuine (de-identified) court papers; 
or arguing an appeal on a real record. Immediately after the 

pupil’s performance the advocacy trainer identifies one aspect 
of the pupil’s performance that could be improved, provides a 
tangible technique or tool to achieve that, and demonstrates an 
improved version of the pupil’s performance. The pupil then 
stands up immediately and tries the performance again having 
regard to the lesson learned. 

In addition to advocacy training carried out at each local bar, 
the GCB conducts full time regional residency based workshops 
especially intended for pupils at smaller bars. These workshops 
are held over four days. During these intensive workshops the 
pupils cover all the essential training exercises forming part of 
the GCB programme. 

Pupils do not pay for advocacy training at their local bars or 
at regional advocacy training courses. This is funded entirely 
by the bars and the GCB. Faculty for the course is drawn from 
various constituent bars, and advocacy trainers provide their 
services free of charge. 

Advocacy trainers themselves are trained at full time 
residential courses organised and paid for by the GCB. 

• Written Workbook Tasks
The GCB has developed a workbook as a distance learning tool. 
The workbook comprises a daily reading list and assignments 
which pupils are required to answer and submit. It is integrated 
with the GCB subject modules and requires practical application 
of its content. Almost every daily task requires the pupils to 
draft legal writing documents. Model answers are also provided.

The pupils’ answers are submitted to the pupillage co-
ordinators at the local bars and are reviewed with the pupil by 
the pupil’s mentor. 

“The Method is a specialised 
advocacy training technique used 

in common law countries around 
the world. Advocacy training is 

conducted on case studies which 
have been compiled by the GCB 

and in some instances utilise 
materials adapted from those used 

internationally.”

GCB Pupillage under the Legal Practice Act
Cottonbro



forum

31Advocate December 2021

• The National Bar Examination
Pupils write the following examinations:
•	 Legal	writing	(an	8	hour	open	book	paper);
•	 Ethics;
•	 Motion	Court	Practice	and	Procedure;
•	 Criminal	Procedure	and	Evidence;
•	 Preparation	for	and	the	conduct	of	Civil	Trials.

The legal writing examination is a full day open-book 
assessment. The remaining examinations are all closed book 
examinations.

The Legal Writing curriculum focuses on equipping pupils 
with the ability to draft the full set of legal documents likely to 
be encountered in an advocates’ practice in the proper form and 
with the essential content. The examination retains that focus 
and pupils are not marked on style.

The examinations are marked by advocates and moderated 
by judges who are members of the National Bar Examination 
Board. Oral examinations are held for those pupils who do not 
pass, but who obtain sufficiently high marks to be eligible for 
an oral. A supplementary written examination is held in legal 
writing.

To prepare pupils for the National Bar Examinations, mock 
examinations are held in July of each year. The marks attained in 
the mock examinations are taken into account in the final marks 
in borderline cases.

The GCB reading list and curriculum include everything 
contained in the reading list published by the LPC for the LPC 
administered examination that is mandatory for statutory 
pupils. 

Important characteristics of GCB pupillage
The GCB is in a position to pursue a number of key ideals 
because of the size and geographical reach of its pupillage 
programme and the expertise available to it by way of the 
voluntary contributions of its members. 

• Transformation and access
Across all of its constituent bars the GCB trains between 200 
and 300 pupils per year. The number of applicants always 
exceeds the number of available places. As a result GCB bars 
are in a position to select candidates for pupillage, and this in 
turn has enabled them to implement effective transformation 
policies. In recent years the intake of pupils at GCB bars has 
broadly reflected the demographics of South Africa. Because 
this occurs at significant scale, the GCB is a leading contributor 
to the transformation of the advocates’ profession at the 
pupillage level. The GCB bars provide an avenue for entry to the 
profession to law graduates who have no family background in 
the law and no existing connections to help them find their way. 

• Nationwide
GCB	pupils	are	trained	at	14	different	centres,	namely	Cape	
Town, Johannesburg, Pretoria, Durban, Pietermaritzburg, 
Mbombela, Bhisho, Bloemfontein, Makhanda, Gqeberha, 
Mthatha, Kimberley, Mmabatho, and Polokwane.

Because advocates’ work revolves mainly around high court 
proceedings and appearances in court to present cases, each 
high court is a potential training resource for pupils. 

The GCB’s geographical reach across the whole of South 
Africa makes it possible for many pupils to carry out pupillage 
at or near their homes. GCB constituent bars provide structured 
coursework at each seat of a high court, not only at the densely 
populated urban centres.

• Cost not borne by pupils
GCB pupils pay only a nominal amount for pupillage to defray 
certain administration and copying costs. GCB trainers and 
lecturers are unpaid volunteers. The majority of costs associated 
with presenting the GCB pupillage programme are borne by the 
constituent bars and by the GCB itself. GCB pupillage training is 
not a “for-profit” exercise and no advocate makes money out of 
training GCB pupils. 

• Integrated learning
The GCB pupillage programme is designed to provide pupils 
with a full-time integrated learning experience. On a typical 
day during the first six months of pupillage a pupil will 
complete a workbook task, which usually requires a portion of 
the curriculum to be read and considered and certain written 
work to be produced; will attend at chambers or at court during 
ordinary office hours, observing their mentor at work and 
attempting tasks related to the mentor’s briefs; and will attend 
an hour or two of tutorials or lectures or practical advocacy 
training,	often	between	13h00	and	14h00	or	between	16h30	and	
18h30.

This integrated approach promotes understanding and 
practical application of the concepts that the pupils need to 
learn. 

The GCB programme combines lectures, coursework, 
advocacy training, exposure to court work and the pupil-mentor 
relationship in an integrated programme that has proved 
effective over many years.

• Quality teaching 
Lecturers and tutors at GCB bars are busy and successful 
practitioners, teaching subjects in which they have special 
expertise and experience. George Bernard Shaw’s insult to 
educators12 does not apply. At the GCB bars those who can, 
teach.

Advocacy trainers undergo training and certification 
administered by the GCB.

The GCB is an active member of the International Advocacy 
Training Council, and benchmarks its advocacy training 
programmes against international best practice in comparable 
jurisdictions.

The National Bar Examination Board is an independent 
body	that	operates	under	the	GCB’s	mandate.	It	has	40	years’	
experience in administering an effective examination that tests 
pupils’ assimilation of the GCB syllabus.

“The GCB is in a position to pursue a 
number of key ideals because of the 
size and geographical reach of its 
pupillage programme and the expertise 
available to it by way of the voluntary 
contributions of its members.”

GCB Pupillage under the Legal Practice Act
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• Independence
The GCB is an independent institution. The members of the 
GCB constituent bars are all advocates, and every GCB office 
holder is an advocate. The GCB makes decisions in the best 
interests of the advocates’ profession, and has institutional 
knowledge of what pupils need to learn to be effective and 
successful in practice.

The future
Since the advent of the Legal Practice Act the GCB pupillage 
programme has succeeded in discharging its dual function of 
training new practitioners according to statutory requirements 
and according to the bars’ own views regarding essential 
learning for new practitioners. 

This convergence is ideal and should be continued 
if possible. However, convergence is not inevitable. It is 
conceivable that the GCB could in future return to an entirely 
extra-statutory pupillage programme, serving only as a 
requirement for admission to membership of a GCB bar. 

The LPC has proposed an amendment to the coursework 
regulations that would have the effect of rendering the 
mandatory coursework for pupil advocates and candidate 
attorneys substantially identical in many respects.13 The LPC 
has proposed that, apart from accounting, the coursework for 
pupil advocates should include all of the attorneys’ mandatory 
subjects, including Taking Instructions and Obtaining a 
Mandate, Drafting of Contracts and Wills and Estates. These 
subjects cover areas of work that advocates are not required, or 
in some respects, in the case of referral advocates, permitted, to 
do in practice. It will be a challenge for the GCB bars to develop 
lecture content in subjects where our members do not practise 
or profess expertise. A greater concern is that the essential 
specialist content of the GCB programme may potentially be 
diluted. If significant time has to be spent on non-advocacy 
topics then the time that can be devoted to advocacy will fall 
short	of	the	current	400	notional	hours.	

Against this, if the GCB bars were to revert to the previous 
practice of accepting as pupil members only individuals who 
have already satisfied the statutory requirements for admission, 

then law graduates would be confronted with a significant 
barrier to entry to the profession. Law graduates would have 
to complete their mandatory coursework privately and at 
their own expense, perhaps at a for-profit private institution 
unconnected to the active profession, before starting pupillage 
at a GCB bar.

I suggest that the promotion of access to membership of GCB 
bars should remain our policy priority. For all of the reasons 
described in this article the GCB bars are uniquely positioned 
to provide meaningful access to the profession to all types of 
law graduates, including those who are not already admitted 
attorneys, and those who may lack connections and resources 
or are remotely situated. It will require substantial effort and 
expense for the GCB to maintain its dual training function, but 
many law graduates face far greater obstacles in the way of 
their ambition to become effective and successful advocates. We 
should help them. I suggest the GCB pupillage programme is 
an asset of the bars and we should seek to maintain its essential 
features, including accreditation, for the benefit all those whose 
interests we serve.  A

Notes
1 Definition of “pupil” and “practical vocational training” in section 1 of the Legal 

Practice Act, 2014.
2 Rule 8.2.1 of the GCB Uniform Rules of Ethics provides “An applicant for admis-Rule 8.2.1 of the GCB Uniform Rules of Ethics provides “An applicant for admis-

sion to the Society who has not already been a practising member at a member 
Bar of the General Council of the Bar shall be required to complete pupillage as 
a pupil member.”

3 Sections 3(1)(b) and 3(2) of the Admission of Advocates Act, 1964.
4 Reg 7(1)(a) in GNR 921 of 31 August 2018.
5 Section 26(1)(c) of the Legal Practice Act, 2014.
6 Section 26(1)(d) of the Legal Practice Act, 2014.
7 Rule 22.2.2 of the South African Legal Practice Council Rules published in GNR 

401 of 20 July 2018.
8 Rule 17.6.8; Section 6(5)(g) of the Legal Practice Act, 2014.
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10 Section 95(1)(z) of the Legal Practice Act, 2014; Rule 32.1.
11 Rule 30.4.3.2.
12 Maxim 36. Maxims for Revolutionists by George Bernard Shaw.
13 A minute of the LPC’s presentation to the National Council of Provinces Select 

Committee is at https://pmg.org.za/committee-meeting/33150.
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The	Legal	Practice	Act,	2014	(“the	LPA”)	recognises	a	split	
profession, that of attorneys and that of advocates. This is 

a recognition of a difference in function founded upon reason 
and fought hard for by society in the run-up to the passage of 
the Act. Recently, however, the Legal Practice Council and the 
Department of Justice have initiated a process to standardise 
the training of all candidate legal practitioners, aligning the 
training of pupils with the skills traditionally required for the 
training of candidate attorneys and neglecting the skills required 
by advocates. In doing so, whether intentionally or otherwise, 
are they not bringing about an effective fusion of the legal 
professions through the back door?

The split profession
It feels like ages ago when, in 2002, I first heard rumblings 
of a fusion of the professions. At the time, I was a part-time 
student and candidate attorney, but firmly intending to become 
an advocate as soon as I could. I cannot say that back then I 
knew what all the salutary reasons for the existence of the split 
bar were, but I had heard and seen enough to know which 
of the two I aspired to be a member of and why. I wanted to 
spend most of my time doing the work I thought an advocate 
normally does: advising on cases; preparing for them, leading or 
preparing evidence concerning cases and arguing them in court. 
I knew attorneys did that too and I knew that many were very 
good at it. Yet, I knew that, if I wanted court work to be my main 
skill, an advocate was what I had to be.

We may not necessarily agree on everything that 
distinguishes advocates from attorneys, but we will probably 
agree on at least three things. First, advocates are specialists 
in court craft and forensics. Second, the work we generally do 
differs materially from that generally done by attorneys. Third, 
when it comes to litigation, the interests of justice and of our 
clients are best served when we and our attorneys work in 
tandem, each of us focusing on our particular skills, experience 
and areas of expertise. One is no better than the other; they are 
just different and those differences are significant.

The Supreme Court of Appeal decided the matter of 
Rösemann v General Council of the Bar of SA1 well before the 
advent of the LPA, but it clearly and practically explains the 
differences between the professions that were later recognised 
in the LPA. Heher JA observed:2 
 “A convenient starting point is the reality of two distinct 

professions engaged in different fields of legal expertise. 
People choose to become attorneys or advocates not because 
they are forced to select one profession or the other, but 
because of the different challenges which they offer: one, 
the attorney, mainly office-based, people-orientated, usually 
in partnership with other persons of like inclinations and 
ambitions, where administrative skills are often important, 
the other, the advocate, court-based, requiring forensic skills, 
at arm’s length from the public, individualistic, concentrating 
on referred problems and usually little concerned with 
administration.”

FUSION THROUGH THE BACK DOOR?
THE PROPOSED AMENDMENT TO 

PUPILS’ MANDATORY COURSEWORK 
by Etienne Botha, Pretoria Bar
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Not everyone has always agreed that the professions should 
remain distinct, and those were the rumblings I heard in 2002. 
In December 2010, Advocate published a speech given by Jeremy 
Gauntlett SC entitled “The Rule of Law and an Independent 
Legal Profession: A South African Perspective”. Delivered in the 
wake of cabinet’s approval of the Legal Practice Bill, Gauntlett 
SC recalled:
 At the Mafikeng congress of the governing party in 1997 

it resolved that the legal profession should be ‘unified’ – 
by which was meant, fused – and since then a litany of 
discussion papers, meetings of the recognised profession, 
and meetings of the recognised profession with the four 
post-democratic Ministers of Justice and officials has taken 
place. I shall not weary you with the details of these. But you 
should know that when matters came to a head again last 
year, in the presence of the GCB leadership the Minister (on 
7 August 2009) instructed his officials to ensure that the latest 
draft of the Bill (which by then had not yet been circulated) 
made provision for the independence of the Bar and to 
ensure that the Government did not, in his words, govern 
the profession.

Matters of governance aside, the result of the work of the GCB, 
its constituent bars, other organisations and civil society more 
generally ensured that one of the original intentions of the Bill, 
namely the fusion of the professions, was averted. Or so we 
thought.

Recognition in law
Whatever the historical events might have been that led to the 
LPA’s eventual differentiation between the professions, the 
Constitution, the LPA and the courts now recognise it. Sections 
178(1)(e) and (f) of the Constitution require that both attorneys 
and advocates be represented in appointing future members of 
the judiciary. In inter alia	sections	30	and	34,	the	LPA	recognises	
the existence of both advocates and attorneys (and, of course, 
the newly created category of advocates with trust accounts 
in possession of Fidelity Fund certificates who are entitled to 
accept an instruction directly from a member of the public). 
Significantly, the provisions recognising the profession of 
advocate include recognition of one of the most distinguishing 
hallmarks of advocates in South Africa: ours is a referral 
profession.	Section	34(2)(a)	provides:	
 “An advocate may render legal services in expectation of a 

fee… (i) upon receipt of a brief from an attorney…”

In Rösemann,3 before outlining the implications and effect of 
the referral rule, Heher JA called to mind that “[t]he rule is not 
a pointless formality or an obstacle to efficient professional 
practice, nor is it a protective trade practice designed to benefit 
the advocacy.” 

Important for purposes of my argument here, the LPA also 
recognises the different professions as far as it comes to the 
training of candidates. Section 26(1)(c) provides that “[a] person 
qualifies to be admitted and enrolled as a legal practitioner, if 
that person has ... undergone all the practical vocational training 
requirements as a candidate legal practitioner prescribed by the 
Minister…” 

The definition of a “candidate legal practitioner” in section 1 
distinguishes specifically between a person undergoing practical 
vocational training “either as a candidate attorney or as a pupil”. 

In Rösemann,4 Heher JA also discussed the critical difference 
in the training and skills required by the two professions: 
 “The training of each profession is different and results 

in different skills. That of an attorney demands that a 
candidate serves lengthy articles and is exposed to a wide 
range of activities from accounting through drawing 
commercial documents to corporate takeovers. Insofar as 
litigation in the high courts is concerned, the primary emphasis 
is not on forensic skills, but rather on case management. 
A candidate attorney is required to undergo a number of 
practical courses designed for the demands of the profession 
and which bear hardly at all on the equivalent demands of the 
profession of the advocate. The upbringing of an advocate, 
by contrast, is essentially directed to court skills and the 
paperwork that necessarily precedes the exercise of such skills. 
Even the extensive ethics training bears little relevance to 
the practice of any but the profession of advocacy. The result 
of this divergence is (or should be) the production of two 
classes of professionals, each skilled in its chosen field, but not 
substantially equipped to operate in the sphere of the other 
profession. It hardly needs stressing that attorneys usually 
provide the infrastructure appropriate to the nature of their 
practices. An advocate, by contrast, does not keep office hours 
or provide a secretary in attendance on the public and is not 
equipped to deal with debtors who arrive to pay or negotiate.”

The regulation of the differentiation in training
It would not come as a surprise that, in regulating the training 
of candidate attorneys and pupils under the LPA, in 2018, the 
Minister of Justice gave due regard to the LPA’s provisions, 
thus recognising that the two professions require different 
skills.	In	terms	of	section	94(1)(i)	of	the	LPA,	the	Minister	may	
make regulations relating to practical vocational training. The 
required differentiation between the training required is best 
demonstrated by comparing the differences in compulsory 
coursework applicable to candidate attorneys, on the one hand, 
and pupils, on the other, as they appear from the Regulations.5

Regulation 6 deals with the vocational training of candidate 
attorneys. Regulation 6(10) provides the following concerning 
compulsory coursework: 

“(10) The programme of structured course work referred 
to in subregulation (1)(a) and (b) must be standardised 
and uniform throughout the Republic and comprise the 
following modules:
(a) Constitutional practice;
(b) professional legal ethics;
(c) personal injury claims;
(d) high court practice;
(e) magistrate’s court practice;

“Whatever the historical events might 
have been that led to the LPA’s 

eventual differentiation between the 
professions, the Constitution, the LPA 

and the Courts now recognise it. “
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(f) criminal court practice;
(g) labour dispute resolution;
(h) alternative dispute resolution;
(i) attorneys’ bookkeeping;
(j) wills and estates;
(k) matrimonial law;
(l) legal costs;
(m) drafting of contracts;
(n) information and communication technology for 

practice, and associated aspects of cyber law; and
(o) introduction to practice management.”

There can be little doubt that these modules mainly and sometimes 
exclusively relate to the practice of an attorney. It is also neither 
coincidence, nor surprise that these modules accord with those 
traditionally and currently presented by training institutions that 
have been training candidate attorneys and attorneys for years.6

Regulation 7 deals with the vocational training of pupils. 
Regulation 7(9) provides the following concerning compulsory 
coursework: 

(9) The compulsory coursework referred to in subregulation 
(1) must be standardised and uniform and comprise the 
following modules:

(a) for pupils intending to be admitted as advocates 
[with trust accounts and Fidelity Fund certificates] ... , 
Bookkeeping as contemplated in regulation 6(10)(i);

(b) advocacy skills, including trial and motion Court 
proceedings and attendance of court proceedings;

(c) alternative dispute resolution;
(d) civil procedure;
(e) criminal procedure;
(f) professional conduct and legal ethics of advocates;
(g) legal writing and drafting;
(h) constitutional law and customary law; and
(i) information and communication technology for practice, 

and associated aspects of cyber law.

There can also be little doubt that these modules mainly and 
sometimes exclusively relate to the practice of an advocate. 
There is obviously some overlapping with the work undertaken 
by a few attorneys, but it would not apply to most. The modules 
certainly allow for a pupil’s training to be focused on those areas 
that he or she would need in practice without wasting time, 
effort or resources on less important modules covered in the 
training of attorneys. The attorneys’ modules may be of general 
interest to a pupil advocate, but they are not directly relevant to 
the work that an advocate does, and are thus not essential for 
(and, at present, are not prescribed for) pupils.

The Regulations ensure that the training of attorneys and 
advocates is different and leads to the acquisition of different 
skills. If this all is the case, why the concern expressed in my 
introduction.

Plans afoot
Before discussing the reasons for concern, it is necessary to 
make one thing very clear: It is not the purpose of this article to 
criticise or to want to interfere with or undermine the provisions 
of the Act or the Legal Practice Council or the Minister of 
Justice’s execution of their duties or obligations in terms thereof. 

What it does seek to achieve is to highlight the grave reasons 
for concern where there appears to be conduct or plans afoot 
that appear to go against the objects or the provisions of the Act, 
or which may offend or may tend to undermine or to dilute its 
purpose and objectives.

In 2020 the Minister, at the request of the LPC, invited 
comments from various legal professional bodies, including the 
GCB, in relation to a proposed amendment of Regulations 6 and 
7 to introduce largely common or shared prescribed coursework 
for both candidate attorneys and pupils. This coincided with the 
publication of draft guidelines for applications for accreditation 
by the LPC as a training institution.7 The GCB and many of its 
constituent bars commented on the draft. 

In relation to the proposed common prescribed coursework 
the GCB submitted a comprehensive memorandum setting out 
why, in its view, the LPA required pupil advocates to follow 
mandatory coursework specifically relating to the practice of 
advocacy, and why the imposition of the attorneys’ mandatory 
coursework on pupil advocates was, in its view, undesirable.

The GCB’s comments appear not to have persuaded the 
Minister. On 2 June 2021, the National Council of Provinces’ 
Select Committee on Security and Justice8 was briefed by 
officials of the Department of Justice and the LPC on proposed 
amendments to the Regulations.9 The proposed amendments 
contain some concerning features, but what is most relevant 
here is that the amendments do away completely with any 
differentiated training: they combine the modules pertaining to 
attorneys (in regulation 6(10)) and those pertaining to advocates 
(in regulation 7(9)) into one course that is heavily weighted in 
favour of the modules currently applicable to attorneys.10 

The disregard for the specific skills that are to be imparted to 
advocates is demonstrated by the following examples. Whereas 
the current Regulation 7(9) provides for separate modules 
for many specific skills required by advocates, the amended 
regulations merely lob them together in a single module, like 
“Civil Procedure and Trial Advocacy”. There is no provision for 
a training programme dedicated to advocacy or to motion-court 
procedure. Most tellingly, while reducing the notional course 
hours	from	400	to	150,11 a huge portion of the allotted time will 
have to be allocated to modules that have nothing to do with 
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the skills of an advocate, like “Taking Instructions and Obtaining 
a Mandate”, “Drafting of Contracts” and “Basic Business 
Transactions”. These will merely serve to take valuable time and 
effort that could be better spent imparting the skills required by 
an advocate. 

The Committee was told that “[a] compulsory uniform 
Practical Vocational Training programme which must 
be completed by all candidate legal practitioners will be 
implemented”. They were told that the reason why this was 
supposedly required was that “[t]he challenge of securing 
necessary training as well as the inequity in relation to the 
training itself have been identified as some of the major barriers to 
entry into the legal profession”. Though sounding laudable, it was 
not stated or explained to the Committee how the differentiated 
training provided for in the current regulations presented an 
obstacle to securing training, how it caused inequity in training 
or why it was a major barrier to entry into the legal profession. 
Nor was it explained to the Committee how the proposed 
amendments and particularly the uniform training would remove 
these barriers for entry into the legal profession.12 It also did not 
explain how standardising the training of advocates on the one 
hand and standardising the training of attorneys on the other 
hand, without making it uniform, would not achieve the same 
purpose. There appears to be no rational connection between the 
purpose sought to be achieved and the means through which the 
proposed regulations seek to achieve it.

The only conceivable way one might arguably (although, 
in my view mistakenly) justify the means is if one sees the 
“barriers to entry into the legal profession” as being barriers 
for one profession only, forgetting that one is dealing with two 
distinct statutorily recognised legal professions. If one considers 
this reasonably and fairly, one realises that a uniform training 
programme that fails to address the specific skills required 
by each of or any of the professions will, in failing to prepare 
candidates for what they want to become, actually become a 
barrier to entry. In this case, given that the prescribed coursework 
is essentially attorneys’ coursework, the proposed regulations 
seem likely to raise a practical barrier to entry into the advocates’ 
profession. The barrier will be that pupils trained under these 
regulations will to all intents and purposes not have been trained 
as advocates at all.

Although it was stated that “[t]he Council takes into account 
the differences between the attorneys’ profession and the 
advocates’ profession”, it was not explained to the Committee 
what the differences were, why they were important, how they 
were dealt with in the Act and the current regulations or, most 
importantly, how the amended regulations would ensure that 
the training of attorneys and advocates would differ, would 
lead to the development of different skills and would be able 
to allocate sufficient time and resources to developing those 
different skills. It seems to me, with respect, that the LPC has not 
taken into account the differences between the two professions, 
and merely stating that it has done so does not resolve the 
problem. The Committee was not addressed on the specific 
provisions of Regulation 6(10) or 7(9) and it was not shown how 
the amended regulations compared with the current ones. 

Although the GCB’s views had been sought13 and had been 
provided months before, the Committee was not addressed 
on the specificity of the views expressed by the GCB. The 

Committee was told that “[t]he Council took into consideration 
the views of all the relevant stakeholders”, but when the 
Committee required more particulars in this regard, the 
concerns that were raised by advocates were addressed with 
broad brush strokes without actually engaging the real issues.

Left unchecked, where will this lead?
The proposed amendment to the Regulations does not allow 
for a pupil’s training to be focused on those areas that he or she 
will need in practice and will waste valuable time, effort and 
resources on non-essential modules that should be covered in 
and reserved for the training of attorneys. The result of these 
amendments will be that the training of attorneys and advocates 
will be identical from a formal and a statutory perspective and 
they will eventually all have the same skills. Of course, the GCB 
and its Bars will continue to train pupil advocates in the skills 
that they truly need, but that will be an extra-statutory exercise 
on top of the statutory requirements that will have to be met for 
admission as an advocate.

Drawn to its logical conclusion, given enough time, the effect 
of the proposed amendment will be that the LPC will produce 
one type of legal practitioner with everybody having the skills 
required by attorneys and nobody having the specialised 
sets of skills required by advocates. This will undermine the 
recognition of advocates in the Constitution and the Act. It will 
also weaken the advocates’ profession and effectively bring an 
end to the referral nature of the advocates’ profession in South 
Africa, diluting its benefits as expounded in Rösemann.

The greatest mistake
The greatest mistake made in motivating for the proposed 
amendment is disregarding or misconstruing the purpose and 
objectives of the LPA itself. In every discussion or document 
concerning the proposed amendment, there is reference to 
only one of the objects of the LPA and that is to remove barriers 
for entry into the legal profession. There is no doubt that the 
removal of barriers for entry into the legal professions is and 
must remain one of our highest priorities. It cannot and should 
not be undermined in any way and it is our obligation as 
individuals and associations to work tirelessly to ensure that this 
objective of the LPA is achieved.

Correctly stated, though, it is an object of the LPA to “remove 
any unnecessary or artificial barriers for entry into the legal 
profession.” This object is not to remove all barriers for entry into 
the legal profession, but to remove any unnecessary or artificial 
barriers. To the extent that particular qualifications and proper 
specialised training for advocates and attorneys are barriers 
for entry into the legal profession, they can never be said to be 
either unnecessary or artificial. The removal of any unnecessary or 
artificial barriers for entry is also not the only objective of the LPA. 
It has other, equally important objects like the transformation 
and restructuring of the legal profession into a profession which 
is broadly representative of South Africa’s demographics under 
a single regulatory body; to ensure that the values underpinning 
the Constitution are embraced and that the rule of law is upheld; 
to ensure that legal services are accessible; to regulate the legal 
profession in the public interest by means of a single statute; to 
strengthen the independence of the legal profession; and 
to ensure the accountability of the legal profession to the public.

The proposed amendment to pupil’s mandatory coursework
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Conclusion
Standardising the training of advocates and attorneys will 
militate against every objective of the Act, including the 
upholding of the rule of law and the service of the public 
interest. In explaining the need for a split profession, before 
it was recognised in the LPA, the late Chief Justice Arthur 
Chaskalson said:14

“Although attorneys have had the right of audience in 
superior courts for many years, advocates still handle an 
overwhelming proportion of the constitutional litigation 
and other cases in those courts. Access to advocates enables 
smaller firms to compete with larger firms when their clients 
are involved in such litigation, and a weakening of the 
advocates’ profession could have serious consequences not 
only for the legal profession, but for the public as well.”

It is no exaggeration to conclude that the proposed amendment 
to the Regulations may eventually lead to a de facto fusion of 
the legal professions and, most concerningly, a weakening of 
both. The LPA clearly recognises the existence of two distinct 
professions. Accordingly, it is eminently fair to describe this de 
facto fusion as entering through the back door. Whether this is a 
result that is being intentionally sought or only unintentionally 
caused is a question that will be answered through the reaction 
of the Department of Justice and the LPC to efforts to prevent 
the proposed amendment of the Regulations.

In the meantime, we as legal practitioners – advocates and 
attorneys alike – must do everything in our power to keep the 
back door shut. A

Notes
1 2004 (1) SA 568 (SCA).
2 At paragraph [26].
3 Supra at paragraph [28].
4 Supra at paragraph [27].
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in GG 41879 of 31 August 2018.
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(c) drafting legal documents, pleadings and motions;
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(e) civil procedure and trial advocacy;
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(h) drafting of contracts;
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(m) alternative dispute resolution;
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This article aims to explore a future model for the entrance 
requirements for pupils to become members of GCB 

affiliated bars.
Pupillage serves two purposes for pupils. It imparts skills to 

pupils to become competent advocates, and it offers assessment 
tools to assess whether pupils are competent to practise. 

There are at least two reasons for the need to explore a 
future model.

First, the requirements for pupils to become admitted 
advocates in terms of the Legal Practice Act (“LPA”) have 
undergone and are in the process of undergoing fundamental 
changes. The most fundamental change is the proposed repeal 
of Regulations 6 and 7 of the Regulations promulgated in terms 
of the LPA. Those regulations were promulgated on 31 August 
2018 shortly after the LPA was initially passed into law. They 
determined the modules that pupil advocates (Regulation 7) 
and candidate attorneys (Regulation 6) are required to be taught 
during practical vocational training to enable them to be admitted 
as advocates. The LPA also regulates which of those modules are 
required to be assessed in a written examination format. 

The proposed repeal of those Regulations (currently 
under consideration by the Minister of Justice) will remove 
the distinction between what pupil advocates and candidate 
attorneys need to be taught. It will also effectively thereafter 
require pupil advocates and candidate attorneys to be 
assessed on the same material and therefore to write the same 
examinations to be admitted as legal practitioners. 

Second, GCB pupillage entrance requirements should be 
re-evaluated. We need to reassess what the focus of our model 
should be, and whether it is not time to jettison at least parts of 
the old model.

This piece advocates for a model that some might find to be 
a radical departure from our existing model. It is intended to 
provoke thought and ignite debate. Our ultimate goal should be 
to equip pupils to become competent advocates, to give effect to 
the Legal Services Charter’s imperative that advocates should 
be able to provide a competent legal service to the consumers of 
those services. Ultimately our primary aim should be to focus on 
developing and improving sound advocacy skills in our pupils and 
on ensuring that they are fit to practise as competent advocates. 

A FUTURE MODEL FOR PUPILLAGE
AT GCB-AFFILIATED BARS

by Jannie van der Merwe SC
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As the other pupillage related articles in this edition show, 
the current pupillage model has developed over several 
years. It gradually developed from an essentially lecture and 
examination-based system of pupillage to a more skills-based 
system. The development was largely the result of a national 
pupillage	symposium	held	in	Sandton	in	2004,	where	it	was	
decided to extend pupillage to 12 months, and to introduce 
advocacy training as a compulsory component of pupillage 
nationally.

The symposium also introduced other interventions. Bars 
would be entitled to select limited numbers of pupils into 
the pupillage programmes. The focus moved from taking on 
all pupil applicants towards taking on limited numbers, but 
providing effective support and training. Part of the rationale 
was that limited resources and manpower should be used 
more effectively to ensure that those applicants accepted into 
pupillage would be able to sustain a practice as an advocate at 
the bar. 
The	post	2004	model	proved	to	be	a	great	success.	

Examination pass rates for pupils jumped from around 50% 
annually, to between 90% and 97%. It also had a significant 
impact on transformation. Bars could, through a scoring and 
rating system, ensure that previously disadvantaged individuals 
were given preference in placements into pupillage. The impact 
on the demographics of practising advocates at all the bars 
was dramatic. Pupils in the 1 – 5 year group are now largely 
representative of the race and gender demographics of the 
country, while the over five years junior practitioners’ group 
is approaching that position. If the current pupillage selection 
system is retained, the demographic make-up of GCB bar 
membership will soon be largely reflective of the population 
demographics of the country.

But ultimately, the assessment of pupil competency to 
practice as advocates was and is currently still firmly rooted in 
the written examinations only. 

Vocational training for GCB pupils currently comprises four 
broad components. These are: (1) reading in chambers under 
the guidance of a practising advocate of at least five years’ 
experience, (2) lectures / tutorials on selected modules on which 
pupils are examined in written examinations set by the National 
Bar Examination Board, (3) a workbook programme in which 
pupils complete weekly assignments designed to dovetail with 
the	lectures	/	tutorials	and	(4)	practical	advocacy	training.	

The pupils are only assessed in the examinations on five of 
the eight modules that they are currently taught. Those modules 
are:
•		 Conduct	of	civil	trials,
•		 Criminal	practice	and	procedure,
•		 Professional	conduct	and	legal	ethics	of	advocates,
•		 Motion	Court	procedure,	and
•		 Legal	writing	and	drafting.

The remaining modules are currently not assessed at all. 
Those are Alternative Dispute Resolution, Constitutional Law 
and Customary Law and Information and Communication 
Technology for practice and associated aspects of Cyber Law. 
Although a written assessment of constitutional law practice has 
been advocated by the GCB’s pupillage convenor in the past, it 
has not formally been examined either as a separate module, or 

as part of one of the five currently examined modules.
At the moment, pupils are assessed to be competent 

to practise as advocates based purely on the results of the 
examinations on those five modules.

Towards a more skills-based model
Since	the	2004	pupillage	symposium,	the	training	of	advocacy	
skills through advocacy training workshops has taken on a far 
more significant role as a component of pupillage. Following on 
the symposium, detailed advocacy training programmes were 
developed at the larger bars (the expanded present Cape Bar 
model, broadly reflective of the current national model, was 
introduced at the Cape Bar in 2005 for the first time).

But smaller bars, with limited manpower and resources, 
were struggling to run meaningful advocacy training 
programmes.	In	March	2014,	following	on	a	crisis	call	by	the	
then Eastern Cape pupillage convener and a special meeting at 
which the GCB Exco was requested to allocate an urgent budget 
to fund a structured advocacy training workshop for all pupils at 
the various bars in the Eastern Cape region, the first programme 
was developed and run as a workshop for those bars. It was 
held in Port Elizabeth. International trainers from Hong Kong 
were invited to participate. GCB pupils were exposed to the best 
advocacy teachers on offer in common law jurisdictions, both in 
South Africa and abroad.

The residency based uninterrupted four-day workshop 
proved to be such a success that it was expanded into three 
regional pupillage workshops, held annually to cater for pupils 
at GCB bars. The only bars whose pupils do not currently 
participate in the regional workshops are Pretoria and 
Johannesburg due to numbers and budget constraints. 

But the regional workshop course content and programme 
structure became the standard advocacy training blueprint 
offered at all bars for pupils nationally. The Pretoria and 
Johannesburg bars contribute pupils to the workshops if places 

A future model for pupillage at GCB affiliated Bars
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are available. They also run a similar programme with identical 
course content at their bars, but it is not residency based, 
and not uninterrupted. Those bars also make a significant 
contribution to the advocacy trainer pool of trainers at all the 
regional workshops.

Many of our judges speak of the fundamentally important 
contribution that advocacy training has made to the skills 
of the practitioners who appear before them in our courts. I 
have yet to hear a single judge say that the advocacy training 
offered at GCB bars has not made a significant difference to the 
competency of counsel who appear before them. 

Assessment of advocacy training has been considered to be 
too subjective to provide a reliable standard, at least in some 
quarters, for assessing pupils’ competency to practise. 

An assessment model for pupil performances in advocacy 
training has been developed over time. It has been adopted 
nationally, not only to assess pupil performances, but also to 
grade trainee advocacy trainers for competency to train pupils 
and practitioners at advocacy training workshops. 

Some years ago, at the Cape Bar, the advocacy training 
assessment sheets were analysed. At the Cape Bar, each pupil’s 
assessment sheet is made available to that pupil on request, 
because the sheets are designed to contain additional positive 
or other comments on the pupil’s performances, which is not 
catered for in the formal in person assessment process. The 
analysis found a significantly high correlation between the 
averaged assessment score for each pupil, and the examination 
outcome for that pupil. The important thing is, what was being 
assessed was advocacy skill, not purely ability to memorise facts. 

I believe that there is ample evidence that the assessment 
model developed in the GCB advocacy training programmes 
over time is sufficiently objective to be utilised for the formal 
assessment of pupils’ competency to practise as advocates. I am 
also firmly of the view that the advocacy training programme is 
a far more effective skills training component of pupillage than 
the traditional examination system. No judge has ever remarked 
to me that our written examinations have produced visibly more 
skilled practitioners in court.

A new teaching and assessment model
The focus of pupillage should be on developing advocacy 
skills and advocacy competence. Essential skills for an 
advocate are:
•		 Drafting	and	writing	skills,	which	includes	drafting	

of opinions, advice, pleadings and heads of 
argument. Those are the essential core writing skills 
that an advocate should be able to master before the 
advocate can be regarded as fit for purpose. 

•		 Legal	reasoning	skills.	These	are	the	skills	currently	
taught as part of the case analysis sessions in 
advocacy training programmes. 

•		 Court	and	advocacy	skills.	These	include	witness	
handling skills, oral advocacy, opening and closing 
statements, presenting motions, both unopposed 
and opposed, and appellate advocacy. They are all 
skills which are taught on the advocacy training 
programmes. 

A future model for pupillage at GCB affiliated Bars
Christina M
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Pupillage should not:
•		 Teach	pupils	substantive	law	subjects.	These,	and	

research skills, should be taught and assessed at 
university. 

•		 Test	a	pupil’s	ability	to	remember	and	regurgitate	facts.

Pupils should be assessed for their competency to apply the 
essential skills required to practise as an advocate. 

The proposed new pupillage model
I propose that a new model should incorporate at least the 
components identified below. 

As to the teaching component: 
•	 First	and	foremost,	a	structured	advocacy	training	

programme in which pupils are taught the core 
three competencies of legal drafting, legal reasoning 
and oral advocacy. The current advocacy training 
programmes on offer for pupils at GCB affiliated bars 
teach all three competencies, although the current 
emphasis is on oral advocacy. 

•	 Legal	writing	tutorials.	There	should	be	an	increase	
in the number of legal writing tutorials and the 
manner in which the tutorials are conducted at each 
of the bars. Experience has shown that those bars 
that developed a detailed and intensive legal writing 
tutorial programme for their pupils predictably 
achieved by far the best results for their pupils at the 
legal writing examinations. 

•	 Tutorials	should	also	be	held	in	ethics.	They	should	
be practical and interactive sessions with pupils 
presented by experienced practitioners, in the 
manner that they are presented at the regional 
advocacy training workshops. However, there should 
be more ethics tutorials offered at each bar than is 
currently the case.

•	 The	mentorship	component	of	pupillage	should	be	
retained. It is in any event a legal requirement of the 
LPA’s vocational training programme. 

•	 I	still	advocate	for	the	retention	of	the	workbook	
programme, but it should be drastically downscaled 
to provide only ethics and legal writing assignments. 
They should be specifically adapted to dovetail with 
the legal writing and ethics tutorials.

As to the assessment component:
•	 Pupils	should	be	formally	assessed	(in	writing)	at	the	

advocacy training sessions. 
•	 Pupils	should	write	examinations	in	legal	writing.	

Legal writing has always been recognised as the 
most important written assessment component of 
pupillage. Currently it is an eight-hour open book 
examination. It is the only “must pass” module. 
It is the only examination in which a rewrite 
supplementary examination is offered for those 
pupils who meet certain pre-determined criteria. Oral 
examinations are held in the remaining modules. I 
would strongly advocate for the retention of the legal 
writing examination, or even an extension thereof to 
two papers, both open book. 

•	 Pupils	should	write	an	examination	in	ethics.	I	would,	
however, advocate for a longer, possibly two-hour 
open book paper. Ethics should be assessed on the 
basis of an advocate’s ability to apply the rules of 
conduct that govern the advocates profession to 
practise in practical examples, rather than assessed on 
ability to memorise specific ethical rules. 

Both the written examinations (legal writing and ethics) and the 
advocacy training assessments should be passed by any pupil 
who applies to join a GCB affiliated bar as a practising advocate. 
I propose that each component of the written examinations 
(legal writing and ethics) and the advocacy training assessments 
should count for 50% towards the pupil’s final assessment mark.

Advantages
A system along the lines proposed above will:
•	 Dovetail,	and	not	clash,	with	the	LPC’s	own	

examination and assessment requirements for pupils. 
Effectively, pupils will sit the LPC examinations 
separately from the GCB competency assessments. 
The GCB will also avoid a potentially bruising 
confrontation with the LPC over whether the GCB 
is entitled to set and run its own formal examination 
system. 

•	 It	will	focus	on	developing	and	assessing	practical	
advocacy skills, not an ability to simply regurgitate 
information. 

•	 It	will	free	up	existing	training	and	tutoring	
manpower, and avoid possible duplication of 
teaching between the LPC modules and the GCB 
pupillage requirements. 

•	 Accreditation	can	be	sought	by	the	GCB	for	those	
portions of practical vocational training offered by 
it. The LPC courses will be attended by pupils at 
LEAD type schools, independently of the GCB’s own 
pupillage programme. 

•	 None	of	the	components	of	the	above	model	need	to	
be developed. They are all in place, and with some 
adaptions, mainly to reduce and adapt the workbook, 
and the ethics tutorials, can be simply implemented. 

For those who think that the proposed model is heresy, common 
law jurisdictions elsewhere adopt a variety of different pupillage 
assessment models. In Hong Kong, for example, competency 
to practise as an advocate is assessed on the basis of the pupils’ 
performances at a two-day advocacy training session only. The 
Hong Kong bar applies those assessments as the sole admission 
criteria for its pupils into practice. 

Conclusion
We need to embrace the challenges of the future boldly, but 
without compromising the need to ensure that our pupils 
both acquire the advocacy skills they need, and are effectively 
assessed for competency to practise. 

I believe the proposed model will fulfil both those 
requirements. A
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It has been 12 years since I sat and wrote what I firmly hoped 
at the time (and remain of that hope) was the last set of exams 

I shall ever write this side of heaven. And having endured the 
ordeal of the bar exams, I find I can be quite smug when one of 
the offspring comes home and tries to impress with stories of 
how they have a massive two hour something-or-other exam 
coming up on Friday. In that moment I tell them – with all the 
loving, fatherly humility in the world – that until they have 
survived the dreaded eight-hour legal writing exam that every 
prospective advocate must write and pass, they might find 
themselves struggling to impress me with their tales of woe.

That said, looking back on my time of pupillage, and 
having been a bit of a middle-of-the-road academic grunt at 
university (who got a glorious 29% for one of his mid-term 
law of succession papers), there are some things that I am very 
glad I did as I prepared for the bar exams. All of them are fairly 
obvious, but I set them down here in no particular order in the 
hope that they might be of help to some poor soul swatting for 
and sweating over what I’m sure they must also hope will be the 
last exams they will ever have to write.

Learn your rules
To quote the immortal Dwight Schrute: 

“Learn your rules, learn your rules. If you don’t you’ll be 
eaten in your sleep”

And by rules, I mean anything that has to do with procedure, 
and would include your high court and magistrates’ court 
rules, the relevant bits of the Criminal Procedure Act, sub-rules 
and sections. It is a lot to get through, but you have the time to 
do it. The way I’d learn would be to have my family grill me 
at supper time. They’d quote the rule number at me and I’d 
have to tell them about it in as much detail as I could. It led to 
riveting dinner time banter – oh, how we laughed! Or we’d go 
in reverse. They would read out a sub-rule and I’d have to give 
them the number. This exercise helped me to get to know the 
rules, but also to see how there is in fact a somewhat hidden – 
and sometimes very well hidden – yet coherent flow to them, 
and how they are structured to grease the wheels of litigation 
and make everything run smoother.

SOME TIPS ON HOW TO 
PASS THE BAR EXAM 

AND AVOID THE DREADED ORAL
by Greg Ender, KwaZulu-Natal Bar

Andrea Piacquadio
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Go through past papers
The truth is there is only so much that can be covered in an 
exam paper, and as with any other area of study, there is only 
so much innovation that can be permitted to the examiners in 
setting the paper. For the most part, examiners are not trying 
to trick you or trip you up. They just want to make sure you’ve 
covered and understood the material you’ll be dealing with 
in practice every day, and that doesn’t change a great deal 
from year to year. So get as many old papers as you can lay 
your hands on, going back as far as you can, and wade your 
way through the lot of them. In doing so, watch out for recent 
developments in the area of law being studied. The older the 
paper, the more careful you’ll have to be about possible changes, 
but that in itself is a lesson worth learning.

Get a study buddy
The best thing I ever did, and I wish I’d thought of it when 
studying for first year law of succession, was to arrange for 
someone to study with. There is something about firing 
questions at each other and having to give answers on your 
feet that makes it stick in a way that simply reading it on a page 
might not do. It’s also good for identifying areas where each of 
you might be weak, and will allow you to go back over those 
areas in the days leading up to the exams. If you have a study 
buddy who happens to make the best Eland venison pie with 
baby onions you’ve ever tasted, so much the better (thank you 
Chris and Sbu!).

Know about recent innovations
Examiners are often and understandably concerned to know 
that you are aware of recent case law and legislation, or 
amendments to legislation that will in all likelihood crop up in 
your first few years of practice. A few years back it was Jaftha, 
the National Credit Act and the introduction of Rule 16A. More 
recently	it’s	been	Rule	46A	applications,	or	amendments	to	the	
rules relating to summary judgment applications, or pre-trial 
conferences. Look for those things that have recently created a 
bit of a buzz amongst your practising colleagues and make sure 
you are familiar with them.

And if you do get the oral…
…don’t panic. As someone who has served as an oral examiner 
for civil trials, I can say that again the intention is not to trip 
you up, but rather to give you an opportunity to show off the 
knowledge you have acquired since what was probably a poor 
showing in the written exams. And if you do know the answer, 
don’t be shy. Don’t leave anything on the floor. (I remember one 
candidate who began his answer to each question by stating 
which rule, section or case had application in the scenario 
indicated by the question. His oral didn’t last five minutes). If 
you don’t know the answer to the question, by all means have 
a stab at it, but not if it will lead you off on irrelevant tangents 
which the examiners – who all want you to succeed, by the 
way – will immediately spot. Rather be honest about your 
uncertainty at the outset, then confine yourself to anything 
which you consider to be in point and leave it at that.

The learning doesn’t end
My last thought has to do with what for me is one of the most 
attractive aspects of our profession, which is simply that even 
if you pass the exams, as advocates we’ll never stop learning. 
We never arrive, and entry into the profession is really just the 
beginning of your education. It is probably why old advocates 
don’t seem to retire (they get melted down and turned into glue. 
It’s better that way, but that is for another article). We never stop 
going back and revisiting what we’ve learnt in the past. We also 
never stop learning from one another. A number of the senior 
members in our building, unless they are consulting or wanting 
to have a doze, still quite literally keep their doors open. I don’t 
know if it’s just that they like the ventilation or want to hear the 
clickety-clack of secretaries typing up their dictation, but it’s a 
nice picture of the unique collegiality and available-ness that has 
always characterised our magnificent trade. May it always be so, 
and may you too come to savour it when you take your place 
among us. A

How to pass the Bar exam and avoid the dreaded oral
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My name is Lisha Harilal. I am an advocate, trainer and a 
fierce supporter of mental health initiatives, given my 

own struggles. 
In the not-so-distant past, I was a pupil. 
In my experience, the beginning of pupillage (whilst 

undoubtedly daunting) is characterised by ambitious, 
enthusiastic and captivated pupils who are bewitched by the art 
of advocacy. 

In recent discussions with our pupils, however, it has 
emerged that many of them are on anti-anxiety medication, 
anti-depressants and sleeping tablets, and the majority of them 
feel that they are unable to cope. 

Some pupils are already seeing psychologists and 
psychiatrists. Others do not have the resources to do so. Many 
of our pupils are not on medical aid and rely on financial 
assistance just to complete pupillage. Paying for “luxuries”, such 
as counselling, is simply not an option. 

Last year one of our pupils took her life.
Last year, one of our junior colleagues took her life. 
Last year, one of our senior colleagues took his life. 

This is a matter of grave importance. Untreated mental 
health issues are insidious. 

I am intimately familiar with both depression and anxiety. I 
have learnt how to recognise those quiet, creeping tendrils and 
have adapted my life to avoid their path. 

Life at the Bar is not easy. Deadlines, long hours and the 
inherently adversarial system foster an environment where 
unparalleled pressures loom. 

Trauma is inherent in our job. 
It’s the trauma of being the face of a fight. 
It’s the trauma of long hours and lack of sleep on our bodies. 
It’s the trauma of the guilt of not spending enough time with 

your family, partners, kids and friends. 
It’s the trauma of practice – harsh leaders, harsh opponents, 

harsh judges, sexism, making mistakes, not being prepared 
enough, being caught off guard, losing a case. 

We have all developed coping mechanisms to continue 
functioning at the level that we are required to. For some, like 
me, this is something we work on every single day. 

Unfortunately, healthy coping mechanisms are rare. The 

PUPILLAGE
A MENTAL HEALTH PERSPECTIVE 

by Lisha Harilal, Pretoria Bar
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coveted “work/life balance” is an elusive creature. 
The pandemic has cast a spotlight on mental health. But 

these struggles are not new. Nor are they unique to South Africa.
In April 2015, the UK Bar Council published Wellbeing at the 

Bar, the first ever survey into the wellbeing of the profession in 
the United Kingdom. More than 2 500 barristers responded.1

The survey found that within the profession:
•		 one	in	three	found	it	difficult	to	control/stop	

worrying;
•		 two	in	three	felt	showing	signs	of	stress	equalled	

weakness;
•		 one	in	six	felt	in	low	spirits	most	of	the	time;
•		 59%	demonstrated	unhealthy	levels	of	perfectionism;	

and
•		 psychological	wellbeing	was	rarely	spoken	about.

In a Leaders League article titled “Mental Health in the Legal 
Industry: It’s Time to Take Action”2 the following is stated: 
 “According to the World Health Organisation (WHO), 

more than 300 million people are estimated to suffer from 
depression globally. Around the world, close to 800 000 
people die due to suicide often caused by depression 
every year. And the legal industry is not immune. 

   A study conducted by Johns Hopkins University on 
the issue suggests that the prevalence of depression is 
closely related to a person’s professional occupation. 
Accordingly, lawyers are 3.6 times more likely on average 
to suffer from depression as people in other professions.” 

In 2020, ALM Intelligence conducted a mental health and 
substance abuse survey, with data gathered primarily from US 
law firms. A total of 3 800 respondents participated. The survey 
results revealed the following:3

•		 64%	of	respondents	reported	feelings	of	anxiety;
•		 78.1%	knew	of	colleagues	experiencing	anxiety.
•		 73.4%	reported	that	work	conditions	were	

contributing to the respondent’s own issue(s) of 
anxiety, depression, substance abuse, or other mental 
health problems.

•		 The	majority	of	respondents	cited	four	workplace	
issues negatively impacting their mental well-being: 
always on call / can’t disconnect (72.0%); billable hour 
pressure (63.6%), lack of sleep (58.6%) and client 
demands (58.8%).

•		 63.6%	of	respondents	struggled	to	use	all	their	
vacation time; and when on vacation, 72.5% felt 
unable to disconnect.

•		 Two-thirds	of	respondents	(67.0%)	reported	that	work	
had caused their personal relationships to suffer. 

•		 Nearly	three-quarters	(74.1%)	acknowledged	that	the	
profession had had a negative effect on their mental 
health.

There has always been a stigma about mental health – 
even more so at the Bar. Advocates are required to be high 
functioning, target-driven, gladiators.

Self-critical perfectionism is the minimum standard. 
Any perceived weakness is construed as us not being able to 

do our jobs properly. Worse still, succumbing to any weakness 

is the profession’s way of “weeding out” those who do not have 
what it takes. 

This is part of the problem. The stigma and lack of 
understanding are the biggest barriers that we face. Mental 
health requires more recognition, more candour and more 
unashamed conversation. 

As advocates, we are skilled in the art of persuasion. We sell 
ideas, solutions, and arguments. Our minds are our greatest 
assets. That is why mental health is so important and why we 
would be naïve to underestimate its importance. 

Many of us are intimately familiar with the unhealthy 
manifestations of life at the Bar – anxiety, depression, burn-out, 
substance abuse, addiction and alcoholism loom large, to name 
but a few. 

Many of us bear these scars, but we acknowledge them, and 
we treat them. We continue to function at the Bar. We function 
well. We are testament to the fact that mental health issues, 
properly addressed, do not render one any less effective as an 
advocate. 

By accepting our pupils into the pupillage programme, we 
are tasked with equipping them with the skills that enable them 
to function at the Bar – and function well. These skills should 
include mental health as a fundamental part of proper practice 
management. 

Pupillage is a microcosm of the rest of our careers at the Bar. 
For many, pupillage is a massive adjustment. Our pupils are 
placed under considerable pressure – emotionally, cognitively 
and financially. They need to be mentally equipped to deal with 
this transition and develop proper coping mechanisms that they 
can carry with them into the rest of their careers.

Pupillage – a mental health perspective
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The choices that they make now will shape the type of 
advocates that they become. 

Resilience should be taught.
We have been slow to address mental health at the Bar. This 

must change. 
Regrettably, there are some who would prefer this topic to 

remain shrouded in stigma. This must also change. 
Recently, I have been involved in the presentation of lectures 

involving mental health. We have covered topics such as 
“mental health and the bar examination” and “survival skills – 
taking care of the inner advocate”. 

Finally, we have started a conversation that is long overdue – 
but this is only the start. 

It is also a conversation that has been well received. Other 
advocates have stepped forward with their own stories. 
Numerous pupils have expressed their gratitude and have 
provided positive feedback. 

Teaching our pupils to cope properly with the inherent 
difficulties of practice is simply an additional form of training. 
It is no less important than any of the other measures we 
implement in our training programmes.

The simplest way to address this is by incorporating a mental 
health programme into the pupillage syllabus. The practice 
management module that we are required to teach for LPC 
accreditation provides the perfect opportunity for us to do so. 

There should be a focus on lectures, presented by those who 
have mental health experience and can share their challenges, 
stories and triumphs. 

One of the most effective ways of addressing mental health 
is by destigmatising it. The sense of comfort and power of 
knowing that your struggle is also someone else’s struggle 
should not be underestimated.

It is incumbent upon senior advocates, in particular, to speak 

out. It is only they who can prove that mental health struggles 
do not have to stop you from “making it”.

Particular emphasis should be placed on healthy 
mechanisms that our pupils can implement. 

Lectures on how to cope with pupillage, the bar 
examination, and the inherent difficulties of starting a practice 
would be a good start. 

As advocates, we are capable of training on these aspects. 
It is particularly important for those of us with mental health 
experience to get involved. 

However, our pupils must also be placed in a position where 
they are able to recognise the warning signs and they should 
have the necessary infrastructure in place to enable them to do 
something about it. 

Counselling is crucial. Advocates are not capable of 
medically treating pupils. This is where we require the services 
of healthcare professionals.

Our pupils are our future. An investment in their wellbeing 
is an investment in our profession. 

The UK Bar has adopted a wellness assistance programme 
aimed at supporting barristers, pupils and staff. It is equipped 
with	a	24-hour	helpline,	access	to	counselling,	career	support	
and an online health portal. 4

There is no reason that South Africa should be left behind. 
We need to take care of our own.  A

Notes
1 https://www.counselmagazine.co.uk/articles/bar-mental-health 
2 https://www.leadersleague.com/en/news/mental-health-in-the-legal-industry-it-s-time-

to-take-action 
3 https://www.legalevolution.org/2020/06/what-needs-to-change-to-improve-mental-

health-in-the-legal-profession-171/ 
4 https://www.wellbeingatthebar.org.uk/assistance-programme/ 
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There is an old joke1 (usually located in rural Ireland but 
equally applicable to the Platteland). In the joke an “out of 

their depth” city dweller asks a farmer for directions. After long 
and detailed instructions by the farmer and ever widening eyes 
on the part of the city dweller, the farmer finally says “… but if I 
were really heading for Belfast I wouldn’t start from here!”

This joke seems apposite as we consider pupillage at the 
end of 2021 and beyond. We would hardly choose to start that 
consideration from a place that has had two years of Covid 
restrictions and associated remote learning, the uncertainties of 
the Legal Practice Council (LPC) accreditation and examination, 
and also an expanding geographic base of advocates.2

The joke contains a point of importance though: until we 
know where we are, why we are travelling in the first place, and 
ultimately where we wish to be, we will be unable to determine 
the appropriate directions.

However, I would venture to suggest that the well-meaning 
farmer misses two possibilities in the undesired journey: 
perhaps we can find a better way, and almost certainly we will 
see some interesting scenery.

It is my view that by taking the opportunity of new 
technology it is possible to reimagine pupillage in a way more 
fitting for the 2020s and one that establishes the GCB at the 
forefront of legal training.

Where we are: A brief History of Pupillage3

Pupillage as we know it is a comparatively new phenomenon. 
Indeed it has undergone several significant changes in the last 
half century. 

Until early 1973 pupillage was not compulsory in South 
Africa. Some aspirant advocates would however undertake 
voluntary pupillage of four months during which they were 
obliged to participate in a variety of hearings and to draft basic 
civil documents. At least in KZN, ‘pupillage selection’ took 
place by simply writing to an advocate and requesting that 
they take you under their wing. The informality of the process 
is perhaps best illustrated by the pupillage fee (50 Guineas) 
which by tradition went entirely unpaid. In contrast, the 2021/2 
round	of	selection	in	Durban	has	90	applicants	(for	24	places),	
a formalised policy and a regulated scoring system before a 
candidate is even granted an interview.

By about 1982 the Pupillage exam was introduced and 
pupillage had been extended to six months. 

At least in Durban, the pupillage programme substantially 
crystallised in its current form between 1990 and 2005 with an 
extension of pupillage to 12 months, the development of (and in-
creasing focus on) “the Workbook” and compulsory daily lectures.

This evolution appears to have taken place at much the same 
pace at other South African bars.

PUPILLAGE 
IMPROVING TEACHING 

THROUGH TECHNOLOGY
by Paul Wallis SC, KwaZulu-Natal Bar

Pupillage – improving through technology
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The effect of the formalisation of pupillage has been to place 
the bar exams at the centre of teaching. I have been told by any 
number of pupils that they have to leave a trial or opposed 
motion in order to attend a lecture. While well meaning, I would 
venture to suggest that the emphasis on teaching to pass exams 
risks forgetting that the true emphasis of pupillage ought to be 
to prepare a pupil for practice. 

Why are we going: Current Pressures on 
Pupillage
I identify three immediate pressures on pupillage:

•	 The	LPC	reorganisation
•	 The	fragility	and	inconsistency	of	teaching	at	different	bars
•	 A	near	end	to	the	natural	shelf	life	of	existing	materials

The most obvious current external pressure on pupillage is the 
LPC decision to regulate the training given to pupils and to 
administer an examination. 

It seems likely that the GCB will (if the LPC has its way) have 
to teach to the syllabus of attorneys if it is to be accredited. The 
same is true of the affiliate bars. 

This would require that lectures be offered in at least:
	 	•	 Attorney’s	Bookkeeping
	 	•	 Wills	and	Estates
	 	•	 Drafting	of	Contracts

It is fair to say that this is outside the experience of the GCB 
bars. While one or two of the individual bars may have one 
or two teachers with these skills, it is certain that they are not 
available across all of the bars. The other LPC subjects not 
mentioned above can be competently taught although they are 
not established parts of the existing syllabus.

A further pressure is that the standard of training across bars 
is arguably not uniform and teaching programmes are fragile. 
While some bars have extensive teaching programmes, others 
have none. While some bars have wide cohorts of teachers, 
many have programmes that would collapse entirely if one or 
two members were to stop teaching. 

Thirdly, while some bars remain tightly wedded to ‘the work-
book’ it is in many respects outdated and a significant sample of 
pupils regard it as ‘busywork’ that takes time but does not materi-
ally improve their advocacy or assist them to pass exams.

Where are we going?
Just as with the confused city-dweller, having realised that we 
are not where we would wish to be, we must now determine 
where we wish to go.

No doubt other articles in this edition will consider more 
fully the possibilities for change. Suffice to say that it is my 
view that the GCB bars should seek to achieve a unified set of 
LPC-compliant training materials, available nationally, with 
a focus on teaching rules as a framework for the execution 
of excellent advocacy skills rather than as an end in and of 
themselves.

As I set out below, I believe that this can be done by 
innovative use of technology so as to ensure that every GCB 
pupil receives a baseline education sufficient to enable them to 
commence practice.

How will we travel
Perhaps the biggest revelation of the Covid pandemic has been 
the viability of video communication. With the exception of one 
or two courts that have lacked sufficient will and enthusiasm, 
courts around the country have embraced video hearings. 
Consultations by Zoom or MS Teams are now ubiquitous. 

Importantly, online advocacy training has reached pupils 
at every bar in the country and provided new opportunities 
for collaboration between constituent bars. This proves that 
pupils are able to access video communications either by using 
their own resources or the resources of the bars (in some cases 
provided by the GCB).

At the same time many of the parents at the bar will no 
doubt have gained new insight into online teaching on Seesaw, 
Google Classroom, and similar platforms embraced by schools 
during the lockdown. 

This technology can facilitate a powerful evolution in our 
teaching as I set out below.

The key is video lectures
Whether the GCB has skills to teach the attorney-type subjects 
or has to buy them in, it is clear that the teaching needs to reach 
every bar. The only viable mechanism by which this may be 
achieved is video. Since it will be administratively impossible to 
arrange that every pupil in the country logs on at the same time 
it is also clear that the video should be pre-recorded.

“Perhaps the biggest revelation 
of the Covid pandemic has 
been the viability of video 
communication. With the 
exception of one or two courts 
that have lacked sufficient will 
and enthusiasm, courts around 
the country have embraced 
video hearings. Consultations 
by Zoom or MS Teams are now 
ubiquitous.”
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There are many obvious advantages to pre-recorded video, 
including that pupils can watch and rewatch videos as many 
times as they wish. They can also watch at a time convenient to 
them – thus avoiding any conflict between lectures and other 
learning (court attendance, time in chambers). I would venture 
to suggest also that flexibility in teaching may assist those pupils 
with personal obligations away from pupillage.

However, the real power of video lectures comes in scale. 
Once lectures are on offer for one or two subjects there is no 
obvious reason why they should not be rolled out for every 
subject. This would enable a uniform standard of teaching 
across all constituent bars.

The additional benefit of video lectures is that they do not 
need to be prepared more than once. This reduces the risk of 
established teaching programmes collapsing when particular 
teachers are unable to continue.

While potentially revolutionary in effect, video lectures are 
no longer revolutionary in and of themselves. For example, 
Coursera4	is	an	online	teaching	system	that	offers	more	than	4	
000 courses from 150 universities to over 77-million students. 
Equally, Khan Academy5 offers free education to over 70-million 
school age learners across a range of subjects entirely by way of 
short videos and related practice exercises.

Teaching for Practice not Exams
Much like focusing on the wedding and not the marriage can 
lead to problems in the long term, an emphasis on teaching to 
the exam can leave pupils unprepared to practice. The problem 
is a lack of context.

By way of example, a pupil studying Civil Procedure may 
start with Service simply on the basis that it is numerically the 
first rule with any substance. Thereafter the lectures might deal 
sequentially with Applications, Provisional Sentence, Joinder 
and Third Party Actions long before reaching Particulars of 
Claim. This order overlaps applications and trials and also places 
trial steps out of sequence. It has no relationship to real practice.

Even if lectures follow a more sensible sequence they will 
still typically be taught in the abstract which can easily devolve 
into simply reading the rules to a class and telling the occasional 
“war story”.

If lectures are to be prepared once (and then repeatedly 
delivered by video) that enables a redesign of lectures in a 
manner that teaches rules in context and in “bite sized chunks”.

The methodology that I propose is best illustrated by 
example.

In respect of Civil Procedure, imagine a series of case studies. 
For example: a motor vehicle accident claim, a matrimonial 
dispute, an interdict and so on.

The pupil would receive these case study facts at the 
commencement of the year.

In the Civil Trials case study, the first lecture may then be 
“jurisdiction”, the second “disputes of fact”, the third “Summons 
and Particulars” and the fourth “Service”. In that way the 
same case study can track all of the rules in the sequence in 
which they arise from inception of the case through pre-trial 
procedures, trial and ultimately to execution and taxation.

An application case study would reinforce sections on 
jurisdiction and service but would also canvass the procedure of 
applications. Case studies would equally work in Labour Law, 

Criminal Procedure and Matrimonial subjects examined by the 
LPC.

Indeed, properly prepared, the case studies would lend 
themselves to integration with the existing Advocacy Training 
and Legal writing programmes. Pupils would draft the 
necessary documents based on the case study and develop 
examination and trial argument skills in the context of a “real” 
case. These exercises could then be discussed during the 
traditional lecture slots by teachers at each Bar.

This model of teaching (video lectures watched alone and 
practical tutorial type lectures in class) is known as the “flipped 
classroom”6 because the lecturing takes place at home and the 
“homework” takes place in the traditional lecture slot. This 
approach appears to be gaining some momentum in American 
Civil Procedure classrooms.7 Excitement about this approach can 
become truly infectious8.

The videos themselves need not be in the form of a typical 
“stand and deliver” lecture where the teacher simply talks with 
limited interaction for an hour. Instead the videos could be 
easily broken up so as to be more accessible. For example, when 
teaching discovery one could imagine three 10-minute videos 
dealing	with	Rules	35(1)	–	(3),	Rules	35(12)-(14)	and	Privilege.	
This would largely cover the portions of the Rule necessary for 
both regular practice and the LPC exams.

Additional Benefits
There are at least four additional benefits that arise from a 
video-based platform.

Firstly, there is capacity to teach additional courses such 
as practice management in a more practical way that includes 
ethics and mental health skills. Both of these courses deserve 
considerable attention.

Secondly, there is no reason why lectures hosted on a central 
system should be confined to pupillage. Instead there is scope to 
provide continued professional development beyond pupillage. 
In that way, an expert in one centre can easily provide teaching 
to advocates around the country – thus extending the “open 
door” policy nationally.

Thirdly, the great strength of the GCB is that advocates 
benefit from learning from each other. The prospect of teachers 
at one bar borrowing from the success of teachers at other bars is 
an exciting one. 

Finally, pre-recorded videos in principle enable aspirant 
pupils to prepare in advance of their admission to pupillage. 
There may well be an opportunity for experienced pupils to 
undertake their academic preparation in the year preceding 
pupillage and thereby qualify for an early interim practice 
certificate. Notionally this would limit the amount of non-
earning time during pupillage and thereby remove an obstacle 
for those not having significant financial support.

What will this take
Much of the infrastructure that would be required for this type 
of teaching is freely available and well established. Advocates 
are increasingly familiar with video conferencing and the videos 
can be easily compiled in Powerpoint.

In 2021 the Durban Bar9 rolled out dedicated Learning 
Management System (Moodle) which is the same system that is 
used by UKZN. This system allows for storage and distribution 
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of video lectures, forum discussions, and administrative 
communications. In principle there is no reason why the same 
system ought not to scale nationally and allow pupils across the 
country to engage with each other on the material.

On that note, perhaps the greatest new investment will be in 
materials.

Both the preparation of case studies and lectures will be 
time consuming in the first year (although these will be once off 
efforts). This will require a national effort with assistance from 
teachers in every centre.

There will also have to be an effort on the part of pupils. 
While lecture attendance is not a guarantee of success at the Bar 
it is a tool by which pupil administrators can check that pupils 
are keeping up. To some extent this is manageable through 
collection of viewing metrics on videos but the pupils will 
themselves have to plan their viewing so as to be prepared for 
the periodic tutorials at which they will deliver written work or 
advocacy exercises. This responsibility is also a valuable learning 
experience for pupils who will be obliged to manage their own 
practices in the following year.

Conclusion
The Bar moves slowly, and only when forced. We stand 
currently at the intersection of forces bigger and more politically 
powerful than we are. But the Bar is also tenacious and 
populated with innovative, determined and intelligent members 
whose day job is to solve problems.

The problems of pupillage have become most clear during 
the past two years having faced both a pandemic and changes 
at the instance of the LPC. Fortunately, these pressures coincide 
with enormous advances in technology.

Ultimately it is my hope that having set out reluctantly from 
the wrong place on our way to Belfast (or Bloemfontein) we may 
find that a new approach leads us through interesting scenery to 
a new and better destination. A

Notes
1 The first written version is said to have been in 1924 (https://www.barrypopik.

com/index.php/new_york_city/entry/i_wouldnt_start_from_here_joke/)
2 As far as I can tell in the last two years there have been new suburban chambers 

established in at least Johannesburg, Pretoria, Durban and Pietermaritzburg 
3 In this section I record my indebtedness to MJD Wallis JA who has conveyed his 

own recollections
4 https://en.wikipedia.org/wiki/Coursera
5 https://en.wikipedia.org/wiki/Khan_Academy
6 For a more comprehensive discussion of the flipped classroom see Jochelson & 

Ireland, “Law Students Responses to Innovation: A study of Perspectives in respect 
of Digital Knowledge Transmission, Flipped Classrooms, Video Capsules and 
Other Means of Classroom Dissemination”, Manitoba Law Journal, Vol 41 Issue 
1

7 W Slomanson, “Blended Learning: A Flipped Classroom Experiment”, Journal of 
Legal Education, Vol 64, No 1 (2014) 

8 It is worth watching Sal Khan’s TedX talk “Let’s use video to reinvent education”.
9 Under the innovative leadership of Alan Boulle

“In principle there is no reason why 
the same system ought not to scale 
nationally and allow pupils across 

the country to engage with each 
other on the material.”
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The Pretoria Society of Advocates (“PSA”) takes the training 
of its pupils very seriously. In upholding the excellence 

that is traditionally associated with being a member, a decade 
ago the PSA spearheaded an innovative project, through the 
intercession of Delene Gianni, the PSA’s current convenor of the 
Training Committee who was then newly in practice. The PSA 
coaching programme looks back on ten successful years.

Assessing her own experiences during pupillage, the areas 
that might be improved and the overall need for pupils to be 
exposed to juniors who recently went through what they are 
currently experiencing, the PSA coaching programme was born.

Now, a decade after it was first introduced, we look at the 
purpose of the coaching programme, how it is applied and why 
there is a need for it. 

In an effort to stay at the forefront of training and to uphold 
the excellence that being a member of the Bar stands for, the PSA 
now celebrates a decade of its further steps in training, on the 
anniversary of its coaching programme.

The need for a coaching programme
The coaching programme is intended to supplement the 
pupillage experience with practical and relatable experience and 
practices. Traditionally, mentors are advocates who have been 
in practice for more than four years and have stable practices. It 
is the mentor’s duty to equip the pupil with the necessary skills 
required for practice including courtcraft, drafting, and general 

practice management techniques.
Mentors, given their seniority, neither appear as often as 

younger advocates might in the unopposed motion court, nor 
do they deal with the types of issues that pupils will encounter 
during their first year or two in practice. What is more, with the 
ever changing surroundings at the Bar and the need to adapt, 
pupillage has undergone many changes in the last few years 
and the mentors might be unaware of the changes.

Coaches, on the other hand, are juniors of zero to three 
years’ experience at the Bar. 

This is beneficial to the pupils as the coaches, having recently 
undergone pupillage themselves, are in a unique position to 
transfer practical knowledge and convey to the pupils what is 
required and expected of them in order to pass the National Bar 
Examination Board Exam and successfully complete pupillage. 

A further benefit to the pupils is that the coaches are more 
in tune with the challenges experienced by a pupil than the 
mentors, some of whom are more senior and are unaware of the 
changes that pupillage has undergone in the recent years.

How the coaching programme works
In addition to the pupil’s mentor, the pupil will also be 

assigned a coach. Each coach has a group of between three 
to four pupils. The coach and the pupils meet on a weekly or 
fortnightly basis. At the coaching meetings, the group discusses 
issues that may have arisen from recent lectures that have been 

COACHING THE WAY
by Delene Gianni, Tim Paige-Green
and Monique Thessner, Pretoria Bar
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provided or receive feedback from drafting and other tasks that 
have been set on an alternating basis.

It has been established that one of the greatest concerns 
raised by pupils is that they do not receive adequate feedback 
regarding their drafting work and that they are unable to 
remedy errors. The coaches then progress to assisting with 
examination preparation as the mock and final bar examinations 
loom ever closer.

The benefit of these small groups is that the coach can 
individually assess the skills, proficiency and standard of each 
pupil. It also allows the coach to keep a watchful eye on the 
pupils and bring any serious issues that a pupil may face to the 
attention of the convenor of the Training Committee.

The Covid-19 pandemic has newly focused the PSA’s 
attention on the need to take mental health matters in our 
profession more seriously. Lisha Harilal organised a well-
attended online seminar for pupils, which took place on 16 
September 2021 and to which pupils from other Bars were also 
invited, at which the specific mental-health difficulties facing 
pupils were discussed. She also presented a talk at various 
advocacy-training courses that took place in recent months.

As the coaches are junior members of the PSA, the pupils 
often feel more comfortable discussing more emotionally 
charged events or instances with the coaches than their mentors, 
especially if the issue in question has arisen between the mentor 
and pupil. This provides the perfect platform to mediate and 
assist in matters at a timeous stage to prevent escalation.

All coaches operate under the auspices of a senior coach, of 

two years upwards, and a head coach, of three years upwards, 
both whom have previously been coaches themselves. Becoming 
a coach is purely voluntary and a perfect fit for those who are 
passionate about training. 

The Training Committee arranged additional training for 
the coaches to assist with feedback sessions for the pupils where 
both verbal and non-verbal communication skills were honed, 
in addition to a refinement of the skills that the coaches already 
have to impart on the pupils under their coaching.

These training sessions were held virtually over two 
consecutive weekends in accordance with Covid-19 regulations 
with Helen Burt, an admitted attorney and empowerment 
coach, who has insight into the legal profession and its 
peculiarities, through a combination of lectures, discussions and 
practical application.

Growing and training the coaches in skills that they can 
utilise in their practice leads naturally to stronger pupils being 
trained and the system upholding the excellence that we all 
strive to achieve.

The proof is in the pudding
The coaching initiative has borne fruit, including the almost 
100% pass rate that the PSA has achieved in legal writing and 
an overall pass rate of above 90% since the inception of the 
programme.

Although this feat can hardly be ascribed to the efforts only 
of the coaches, the improvement that has been observed since 
the introduction of the programme is undeniable. A

Coaching the way
Julia M
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Imagine a legal practitioner who knows every case, every 
piece of legislation, every regulation. Not only is she legally 

omniscient, she is also infinitely skilled. In the words of 
Dworkin, “a Herculean [practioner] of superhuman talents and 
endless time.”1 Such a seemingly fanciful scenario is becoming a 
reality in legal practice with the assistance of machines, the tools 
which enable us practioners to know all of the law and to reach 
towards superhuman heights.

Since Dworkin imagined this superhuman judge in the 1980s, 
the law and its practice have changed astronomically. Here, I 
seek to explore some technological advancements and the skills 
required to keep up with the evolving nature of practice; a 
rough guide to becoming a superhuman practioner, if you will, a 
Hercules for our modern times, the Ultimate Litigator. 

Pupillage teaches practioners the form and contents of 
litigation, but the “how” is left to the individual to figure out. As 
litigators, we only have two tools in our toolbox: the machines 
and ourselves, the computers and the humans. In this modern 
age, we must not fear the coming of AI, as if it will be some 
singular moment when the machines subjugate the humans to 
their “will”. Perhaps we fear this because it is we humans that 
have subjected the machines to our will, made them do our 
bidding. Fear not, there will not be a singularity, but rather an 
emergence, driven by our ongoing merging with machines. 

Since the first “human” used the searing power of fire, 
the cutting edge of flint, we have been using machines. The 
machines we know today are highly sophisticated powerhouses 
capable of performing tasks unthinkable even a few decades 
ago. Machines are the key to unlocking superhuman abilities. 
But we must always keep us, the humans, in mind. Machines 
exist to better our lives, not our lives to better machines. 

Litigating machines 
In the past, machines primarily enabled humans to perform 
superhuman physical feats: move boulders, dig canals, bend 
metal to our will. They continue to perform these roles but are 
now doing some heavy-lifting in the intellectual realm. Consider 
for example searching for caselaw before computers. You are 
looking for a specific case dealing with a narrow legal issue. You 
have access to all the law reports ever printed, in hard copy, on 
countless shelves, stretching around the room and reaching to 
great heights. Imagine opening each law report and skimming 
through the flynotes for matching keywords. This might take 
weeks. Today, using the advanced search function to the best of 
its abilities (or yours) on a digital legal platform such as Juta or 
LexisNexis, within nanoseconds you can find 10 cases on point. 

The complexity and demands of modern practice require 
us to use all of the legal machinery at our fingertips to keep up. 
The first and most fundamental machine is the computer, the 
human-machine interface. This is how we communicate with 
the machines, how we get them to find our cases, organise our 

files, preserves our precedents. Best we know how to use them. 
Entire textbooks could, and have, been written on each 

of the machines that I discuss below. This is a non-exhaustive 
list. This is merely a start at a list, drawn partly from personal 
experience and mostly from observing some technophilic 
advocates perform superhuman feats of litigation using the 
most modern machinery available. 

Going paperless
As a junior I started out with a desk that was wide enough to 
open one lever arch file at a time. I then had one on my lap 
and one open behind the computer. It was a slow, cumbersome 
process, jumping between files. Then came the flagging, tagging, 
highlighting, and re-reading. This just would not do. One day, 
a colleague, with nerdy-glee, introduced me to the wonders 
of Adobe Pro: a PDF reading program.2 Growing up with my 
nose in a paperback novel, the transition from paper in hand, 
to paper on the screen did not happen overnight. It took some 
getting used to. But over time, I overcame my Luddite ways and 
embraced this technology. Having done so, there was no looking 
back. With three files open on one page I can hop seamlessly 
(and timelessly) between them. I can flag the most relevant 
portions. I can search thousands of pages of text for key words 
instantaneously. And all of that is just the beginning, merely 
scratching the surface of Adobe’s functionality: converting; 
editing; signing; sharing.3 

Adobe opened up a new form of practice, a paperless practice 
with every file instantly accessible from anywhere in the world 
with all of the essential elements a few mouse-clicks from hand. 
But flicking between pages on one screen proved inefficient. I 
couldn’t keep my proverbial finger on the relevant text, while 
cross-refencing another document. Enter the second screen. Dual 
screens are an essential requirement for an efficient paperless 
practice. But why stop there? Some practice with quad-screens, 
each serving a different function from drafting to timekeeping. 

With the introduction of digital court file platforms like 
CaseLines,4 even the courts are going paperless. Are you? 

Programmable professionals
What other programs are out there to optimise your practice? 
For drafting, a thorough grasp of Word won’t go amiss. The 
more you dig around in its functionality, the more you find.5 
For research, Juta6 and LexisNexis7 have most of what you 
need. Learning to use them optimally is another story, the real 
story. Outlook is useful for managing correspondence, tracking 
tasks, and arranging your calendar. Again, the depths of its 
functionality are vast; we merely splash around on the surface.8 

These are but a few of the countless programs out there 
to amplify your practice. Use the resources available to you, 
whichever those might be, and use them to the best of their, not 
your, abilities. The merging has begun.

 

THE TWENTY-FIRST CENTURY 
ADVOCATE

by Patrick Wainwright, Cape Bar
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The human factor
If all of this calculating-circuitry leaves you cold, it is because 
we have not discussed the hot-blooded mammal behind the 
machine. For in the end, law is a human endeavour; the means 
to resolve human disputes presented by humans to humans for 
resolution. The machine’s output is only as good as the human’s 
input. And what are we, as advocates putting in? What are the 
unique skills we bring to bear upon the legal burdens of others? 
How can we hone those skills? How can we perform at our best? 
How can we remain buoyant under the weight of the world’s 
woes? These are some of the questions we must ask ourselves as 
practitioners if we are to practice optimally and with some sense 
of enjoyment. 

Storytellers, we
To begin with, we advocate. We plead another’s cause. When 
we peel away the legal jargon, the formula and ritual, what we 
do is tell a story, the most believable, probable story that can 
be told from the facts and within the bounds of the law. We are 
storytellers. And all the best stories have one thing in common: 
they are persuasive. Through the use of rhetorical devices, we 
are persuaded to believe in those stories. 

Aristotle, that polymath of old, that first great thinker, 
distilled three elements of the art of persuasion: ethos; pathos 
and logos. To be a persuasive storyteller, “one must be able to 
reason syllogistically [logos]; to understand characters and 
virtues [ethos]; and with respect to emotions [pathos], to know 
what each is, its quality, and the means and manner of bringing 
it into existence.”9 

The modern advocate needs to go beyond the basics of 
structure and infuse their drafting and their oratory with the 
most effective means of persuasion: rhetorical devices.10 That is 
not to say the courtroom should be transformed into a theatre of 
players. No. It is to accept that what we do is tell stories to other 
humans: judges are human; clients are human; we (our bionic 
portions aside) are human. We will never get away from that 
fact. Little should we want to. Those stirring emotions are what 
give quality to our quantitative existence. 

Feeling beings
We will never escape those squishy, unpredictable, seemingly 
irrational parts of ourselves: our emotions. So, it’s probably best 
we learn how to tame them, to train them to perform, to soothe 
them, nourish them and to safely let loose their wilder sides.11 

As I am now straining dangerously into the all too personal, 
I will keep this section short and respectful. What is going on 
in your mind, in your heart, in your household, either hinders 
or helps you practice optimally. What happens on the weekend 
seeps over into the week, into the pleadings, the negotiations, 
the courtroom. It is unavoidable. So be honest about it. Face it 
head on. Do what you must to ensure that it helps, supports, 
and nourishes. 

This is a conversation that needs to be had, privately with 
ourselves and publicly with each other. We are human.12 We 
have feelings. We have personal struggles. We have fears, 

doubts, nerves.13 We can only grit our teeth and deny them for 
so long. This goes beyond optimal practice and into living our 
#bestlives. Lives of quality, connection, fulfilment, growth, and 
enjoyment. The “how” of personal psychology is best left to 
each to discover. But discover them they must, lest they live lives 
of needless stress and suffering. 

Performance artists
Lastly, a topic closely related to mental health is performance 
psychology.14 When we advocate, we are performing a role. The 
legal troubles are not our own, but we must persuade the court 
as effectively and with as much motivation as if they were. To do 
so we need to perform at our best. A senior counsel introduced 
me to the importance of the performance, of doing what needs 
to be done to show up on the day of the hearing in the right 
mindset to persuade. Much has been written about this topic 
in the field of sports, especially golf15 and tennis.16 We stand 
to learn much from this research, which seeks to teach us the 
skills to “manage performance anxiety, cope under pressure and 
produce consistently high-level results”.17 

A conversation starter
In closing, this article is not meant as a dictation, but rather 
the beginning of a conversation about the essential but barely 
discussed skills required to be an optimal practitioner. Some 
may appear obvious, on the surface at least, but dive down 
deeper and new depths will be discovered. So let’s keep this 
conversation going. I have shared some of the resources that I 
have found helpful in the footnotes. Any practitioners out there 
who have discovered a set of skills, programs, practices that 
enable them to perform more optimally, please do share. Get 
in touch with your bar’s education committee or me and let’s 
find ways to share these skills with our learned friends. The 
more we share these skills and the more skills we discover and 
embrace, the better we and our legal community will be, both 
professionally and mentally.  A

Notes
1 R Dworkin, Law’s Empire, Belknap Press (1986), p 245. 
2 https://www.adobe.com/africa/acrobat/acrobat-pro.html 
3 https://www.udemy.com/courses/search/?q=adobe+acrobat+pro+dc&-

src=sac&kw=adobe++acrobat+pro 
4 https://caselines.com/ 
5 https://www.udemy.com/courses/search/?src=ukw&q=Microsoft+word+advanced 
6 https://app.jutastatevolve.co.za/assets-ext/HowTo/index.html 
7 https://www.lexisnexis.co.za/lexislibrary/user-guides 
8 https://www.udemy.com/courses/search/?src=ukw&q=Microsoft+Outlook 
9 Aristotle as translated in Ancient Rhetoric from Aristotle to Philostratus, Penguin 

Classics (2017), p 30.
10 https://www.edx.org/course/rhetoric-art-of-persuasive-writing-public-speaking 
11 https://brenebrown.com/podcast/dr-marc-brackett-and-brene-on-permission-

to-feel/ 
12 For a podcast on the human nervous system (including the brain) i.e., our hard-

ware, sleep, optimal mental functioning and much more, visit: https://huberman-
lab.com/ 

13 https://www.theschooloflife.com/thebookoflife/ 
14 https://larrygmaguire.com/what-is-performance-psychology/ 
15 https://www.goodreads.com/book/show/25305085-how-champions-think 
16 https://theinnergame.com/inner-game-books/the-inner-game-of-tennis/ 
17 https://theperformatist.com/the-mental-game/ 
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When I showed up for that year-long hazing ritual named 
pupillage, I really had no idea what exactly would be 

involved. I had been a consultant in the environmental field 
and the only practical application of the law that I had ever 
encountered was that of judicial review under the Promotion 
of Administrative Justice Act. Based on that extremely limited 
insight, I had no clue how difficult I would find that year.

To sum it all up, I felt much like a first-time skydiver who 
reacts to the shock of leaving the safety of the jump plane by 
opening their mouth to shout “Noooo!” and finds it impossible to 
draw breath properly before reaching ground.

I thought I had been very clever in my planning by choosing 
a pupil mentor well known for practising pretty much only 
in administrative and constitutional law. That would be my 
induction as well as my entry point into that area of practice. 
Logical, no? Well, sure, if you know no better. St Janet of 
Huguenot Chambers had tried to dissuade me from my folly, but 
I did not listen. She was quite right, but I knew no better then. 

So, it was quite amusing when it started: a bit like boarding 
school where the pecking order is first established. I am Quidam, 
of no consequence and without any known connections. 
Unknown and a “back row” type. Except that I needed to 
sit close to the front to see. How to be in front and remain 
unnoticed? In front and along the wall was a good plan. Lurking. 
Listening. Taking a lot of notes.

Noticing lots of jostling for position and for attention. I was 
told that that was “networking”. Apparently, pupillage was then 
thought of as a way of being seen in a way which would be 
helpful to one’s career at the Bar. Okay, I understood that – but 
I did not necessarily align myself with the way some presented 
themselves for attention. So, I did not follow suit. I just worked 

like the proverbial Trojan, trying to make sense of all those 
aspects of the practical application of the law that I had not 
encountered before. 

First, the crucial distinction between motion proceedings 
and actions. How to understand that difference? To me, motions 
are like an Argentine tango: for the most part, the steps are 
improvised within the genre while deep in eye-lock with the 
presiding officer. By contrast, trials appear to me to be a kind of 
Viennese waltz: many changes of partner – a kind of “show” 
with a less intimate and less intense focus. Which is more suited 
to one’s personality? Pupillage will not really settle that question. 
One has to do a “try dive” out of a plane to be sure. And, so I 
drew analogies for myself that made sense to me.

Then, the question of how much “human” interaction one’s 
personality can comfortably manage. Pupillage will probably 
indicate this. Trials usually involve dealing with many more 
humans than do motions. Of course, it helps if one’s pupil 
mentor does more than only one kind of thing; otherwise one 
really needs to find other practitioners with whom to spend time. 
I know this now, but then I did not really “get” it. The result of 
becoming wise only after pupillage is that one has to find ways to 
catch up! By then one has become “the competition” and really 
generous folks will teach one. I am very grateful to the generous 
folks in my life.1 

Somehow, I managed to navigate this Stockholm Syndrome 
episode and have established a practice I enjoy. I like to think 
that your “take-away”, dear prospective pupil, is that the same is 
achievable for you with dedication – and some ridiculously hard 
graft.  A
Notes
1 You know who you are!

PUPILLAGE
AVOIDING A SAGE SAINT’S ADVICE

by Quidam, Cape Bar
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Can the Zeitgeist of the members of the Johannesburg Bar 
(and possibly of the wider legal fraternity) concerning the 

efficiency and functional characteristics of the urgent motion 
court be characterised? Although no doubt contestable, I 
venture this: unpredictable and uncertain in outcome; puzzling in 
the application and evaluation of urgency; and highly dependent on the 
identity and experience of the presiding judge. 

I concede that this categorisation suffers from a lack of sound 
empirical foundation. But one of the enduring features of the 
Johannesburg Bar is that, within Groups and also more widely, 
recent court experiences are frequently topics of animated 
tearoom discussion, particularly about the urgent court. In this 
piece I will develop the argument that the present state of the 
Johannesburg urgent court is due to a combination of features, 
mostly incremental, coupled with tension between the bench 
and the legal profession on the procedures governing access to 
this important court.

Unsurprisingly, the judges in the Johannesburg seat of 
the Gauteng division have their own strong views on the 
functioning of this court. The most obvious source of these 
views is the law reports which set out the requirements to 
be met for the enrolment of urgent applications. A further 
source of judicial guidance on the functioning of all courts 
is the Practice Manual (now available for each of the High 
Court divisions and seats), supplemented by the practice 
directives regularly published by respective heads of court. 
A	recent	example	is	the	directive	issued	on	4 October 2021 
by Deputy Judge President R.T. Sutherland of the Gauteng 
Local Division. Addressed to all legal practitioners it contains 
instructions and some dire warnings about the desired 
functioning of the urgent court. This directive features 
principally in the thesis that I advance regarding the 
urgent court. In support I reference three judgments of the 
Johannesburg court. 

NOLI ME TANGERE 1

THE URGENT MOTION COURT 
IN JOHANNESBURG

by Noel Graves SC, Johannesburg Bar

Ashraf H
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The judgment of the late Justice G.A. Coetzee (later Deputy 
Judge President of the Witwatersrand Local Division) in Luna 
Meubel Vervaardigers (Edms) Bpk v Makin and Another t/a Makin’s 
Furniture Manufacturers	1977(4)	SA	135	(W)	needs	neither	
introduction nor analysis. The opening sentence signals its 
object: 
 “Undoubtably, the most abused Rule in this Division is 

Rule 6(12)…”

Four factors are listed for consideration when there will be a 
departure from the established filing and sitting times of the 
court, in ascending order of urgency. Practitioners are warned 
carefully to analyse the facts of the case before enrolment for 
hearing, being mindful that the degree of relaxation should not 
be greater than the exigency of the case.2 This remains one of the 
most important guides for urgent applications in all divisions of 
the High Court and continues to be cited.3

The judgment of Wepener J, sub nom In Re Several Matters on 
the Urgent Court Roll 2013 (1) SA 539 (GSJ) considered matters 
on the urgent court roll which did not comply either with the 
provisions of the Uniform Rules or with the (then named) 
South Gauteng Practice Manual. There was strong criticism 
of the practice of applicants affording insufficient time to 
respondents to consider the application and to file affidavits, 
thereby, as it was put, stealing a march on the respondents. A 
stark warning was issued that matters which did not comply 
with the Rules and Practice Manual would not be afforded 
a hearing and would be struck off the roll with costs where 
appropriate.4

In South African Airways SoC v BDFM Publishers (Pty) Ltd and 
Others 2016 (2) SA 561 (GJ) Sutherland J (before his elevation to 
head of this seat5) heard an application in terms of Rule 6(12)
(c) for reconsideration of an order previously granted on an 
urgent basis. The application papers were delivered by email 
to certain of the respondents (mainly journalists) at about 
22h00, indicating an intention by SAA to seek an application for 
an interdict against publication of a document (claimed to be 
confidential) scheduled for 22h30, half an hour after delivery. 
His Lordship unsurprisingly regarded this as ineffective service. 
A number of required steps are listed in the judgment for any 
party	seeking	relief	on	less	than	24	hours’	notice,	to	ensure	
effective service.6

These	select	judgments,	given	at	intervals	over	some	40	
years, have a common theme: courts will not tolerate conduct 
that is an abuse of the court process and which has the effect 
of prejudicing an opposing party. With this there can be no 
quarrel. 

The history and development of the Practice Manual of 
the Gauteng province have some relevance to this piece. The 
first edition of the manual was published in November 1985, 
compiled by DJP Coetzee.7 The introduction notes that the title 
“Practice Manual” in itself
 “… proclaims that there is no question of the rules of 

law or any rule for that matter… it is concerned mainly 
with how the Rules of Court are applied in the daily 
functioning of the courts”.

The wags at the Johannesburg Bar soon renamed the manual: 
“Oom Gert vertel”!

In November 1995, DJP Flemming issued a revision to the 
original manual. The introduction said this:
 “An important factor is consistency in its application. 

That does not refer to each judge being consistent with 
his own previous responses or preferences but that the 
court, through all its judges, on each occasion applies the 
same approach.”

The message conveyed in these introductory remarks is that the 
Practice Manual is a practical tool to assist the functioning of 
the court in parallel with the Rules of Court. The point made by 
Flemming DJP regarding consistency resonates closely with one 
of the present problems in the Johannesburg urgent court – the 
lack of a consistent approach.

The 4 October 2021 Directive
There is a clear tone of frustration and some exasperation in the 
directive which mirrors the stress of the considerable caseload 
managed by fewer judges than is optimal.8 The Johannesburg 
High Court is (unofficially) regarded as the busiest high court 
in the country, manifesting a continuous burden imposed on 
succeeding heads of this seat. Excluding the JP and DJP the 
number of permanent judges is 38.9 The first paragraph of the 
directive, warning that the effective functioning of the Urgent 
Motion Court is being imperilled, has the tone of incipient doom 
captured by W B Yeats:
 “Things fall apart; the centre cannot hold;
 Mere anarchy is loosed upon the world…”10

Much of the directive provides (unmistakably firm and 
necessary) guidance to practitioners, particularly to counsel 
on the required standards of efficiency and brevity.11 Three 
important elements of the directive are however problematic. 
First, it is said that the practical test for a matter to be set down 
as urgent is whether irreparable harm is apparent if an order 
is not granted that week; if there is none the matter does not 
deserve enrolment.12 This does not sit comfortably.
•	 Uniform	Rule	6(12)(a)	grants	the	urgent	judge	the	

discretion to dispose of the matter in such manner and 
by such procedure as is deemed fit, which shall as far as 
practicable be in terms of the Rules. Rule 6(12)(b) imposes 
the dual requirement that the founding affidavit should 
set forth explicitly the circumstances which render 
the matter urgent, and the reasons why the applicant 
contends it could not be afforded substantial redress at a 
hearing in due course.

“[T]he Practice Manual is a 
practical tool to assist the 
functioning of the court in parallel 
with the Rules of Court. The point 
made by Flemming DJP regarding 
consistency resonates closely with 
one of the present problems in the 
Johannesburg urgent court – the 
lack of a consistent approach.”

The Urgent Motion Court in Johannesburg
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•	 Wepener	J13 quotes with approval from East Rock Trading 
7 (Pty) Ltd and Another v Eagle Valley Granite (Pty) Ltd & 
Others:

“[7] It is important to note that the Rules require 
absence of substantial redress. This is not equivalent 
to the irreparable harm that is required before the 
granting of interim relief. It is something less…”14

•	 Irreparable	harm,	the	jurisdictional	requirement	for	the	
grant of an interlocutory interdict, cannot universally 
be imposed on a party seeking urgent relief. A court 
directive should, in the words of another Deputy Judge 
President15, not have the effect of displacing or amending 
the Rules of Court. This part of the directive steers 
perilously close to that boundary. 

•	 A	further	difficulty	is	the	prohibition	against	enrolment	
unless the harm would eventuate if not heard in that 
week. Again, this is not sustainable. Part 9.23, paragraph 
26 of the Johannesburg Practice Manual permits the 
urgent judge, if of the view that there is not sufficient 
urgency for the case to be heard in that week but 
sufficient that it should not be heard in the ordinary 
opposed motion court, to permit the parties to approach 
the DJP for an expedited date. Such an arrangement is 
both necessary and practical; for example where a party 
seeks to interdict a statutory meeting, or to stop a transfer 
of immovable property in the case of a double sale. The 
opposing party may initially resist any extension but 
later agree to a defined stay pending the outcome. The 
interests of justice require this.

The second troubling effect is the warning of possible punitive 
costs de bonis propriis where non-urgent matters are incorrectly 
enrolled.16 Such a discretion plainly exists in appropriate 
circumstances. But here it is preceded by the injunction to 
practitioners, who should “not be timid in the face of anxious 
and bullying clients who demand gratification of their 
subjectively perceived needs”.17 The imposition of a duty on 
counsel (at least) to discipline clients under threat of personal 
costs orders cannot be supported.
•	 Counsel	is	neither	required	nor	permitted	to	act	as	

the arbiter on the virtue of a client’s instructions, nor 
is it necessary to believe the evidence of the client. 
Nugent JA18 outlined the ethical position of counsel with 
reference to the work of David Pannick QC19 “Advocates” 
to the effect that an advocate is required:

“… to keep his personal opinions of the merits of the 
case (legal or otherwise) to himself and not make 
them the subject of his submissions. The advocate’s 
duty to his client authorises and obliges the advocate 
to say all that the client would say for himself (were 
he be able to do so)… he has no right to ‘set him-
self up as a judge of his client’s case’ and should not 
‘forsake [his] client on any mere suspicion of [his] 
own or any view [he] might take as to the client’s 
chances of ultimate success.’”20

•	 Costs	de bonis propriis may be granted against litigants; 
also against legal practitioners as a penalty for improper 
conduct which may involve a gross disregard for 
professional responsibilities.21 Such orders are usually 

The Urgent Motion Court in Johannesburg
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granted only in exceptional circumstances where there 
has been some impropriety of conduct.22 Generally, 
counsel does not act improperly by accepting a client’s 
instructions to advance a case for urgency which may, 
rightly or wrongly, be found to be inadequate. The same 
applies to the forfeiture of costs. The implication of 
counsel’s declining a brief which places him at risk strikes 
at the core of the advocates’ profession.23 The interests of 
justice are not served by this part of the directive. 

The third feature is the most contentious. The directive refers to 
the frequent burden of some 60 matters or more on the roll of the 
two urgent judges serving for the particular week. It says that it 
is unrealistic to request a special set down because this requires 
the redeployment of a judge and disruption of scheduled work, 
justified only in the rarest of circumstances.24

•	 Underpinning	this	is	the	hint	of	a	developing	judicial	
narrative: if the cumulative number of cases before the urgent 
court exceeds what may reasonably be managed, then the 
cause must primarily be sought in the lack of discipline in 
applicants or by their legal representatives. A correlative 
narrative is that the urgent court is not equipped to deal with 
applications where the papers are voluminous and include 
some complexity and possible novel points of law.25

•	 The	heavy	burden	placed	on	the	Johannesburg	judges	by	the	
unremitting caseload drives this narrative. While additional 
resources cannot be conjured into existence, it should not be 
that the selection of those fortunate litigants who are granted 
access to the urgent court is substantially determined by the 
caseload in a particular week. 

•	 The	judgment	of	the	full	court	in	Standard Credit Corporation 
Limited v Bester & Others 1987(1) SA 812 (W) spoke of 
congested rolls and access to justice:

“Without being drawn into a fruitless debate on this 
topic, I can only state that courts should be extremely 
wary of closing their doors to any litigant entitled to 
approach a particular court. The doors of the court 
should at all times be open to litigants falling within 
their jurisdiction. If congested rolls tend to hamper 
the proper functioning of the courts then a solution 
should be found elsewhere, but not by refusing to 
hear a litigant or to entertain proceedings in a matter 
within the court’s jurisdiction and properly before the 
court.”26 

•	 Sutherland	AJA	writing	the	unanimous	judgment	for	the	
Supreme Court of Appeal quoted this dictum with approval.27 

Correctly so.
•	 What	constitutes	a	matter	properly	before	the	court	is	an	

important qualification to the statement in Bester.28 However, 
an applicant seeking to enrol an urgent application in a 
court with a congested roll, possibly involving voluminous 
papers and with some legal complexity, should not be refused 
enrolment because the overwhelming judicial consideration is 
congestion. 

The stream of cases enrolled for hearing in the Johannesburg 
Motion Court on a weekly basis is a torrent that at times threatens 
to overwhelm the court. The Motion Court rolls for the week 
from	11	to	15	October	2021	reveal	that	there	were	478	unopposed	

motions allocated among 12 judges29, 29 opposed motions 
allocated to five judges30 and 27 matters on the urgent roll31. 
Combined,	there	were	534	matters	to	be	dealt	with	in	five	days.	
In addition to the task of managing the Motion Court, the DJP 
must arrange sufficient judges for the civil trial, criminal trial and 
appeal courts. The burden of this task is inevitably mirrored in the 
directive. But litigants and the legal profession are not the only, or 
even the predominant, reason for the congested urgent roll. 

The final paragraph of the directive invites attorneys and 
counsel to contribute suggestions on how to achieve an optimal 
model for the urgent motion court. The profession plainly should 
assist in finding a resolution. Here are a few suggestions:
•	 Investigate	the	creation	of	a	hierarchy	within	the	urgent	court	

system which permits early differentiation between degrees of 
urgency. The lengthy waiting time for allocation of a hearing 
date in the opposed motion court (presently between three 
and six months) fuels the inclination of litigants requiring 
more expeditious relief to approach the urgent court.

•	 Alternative	resources	for	the	urgent	court	should	be	
considered. Why is it so rare that silks of the Johannesburg Bar 
are called upon to serve for a week in the urgent court? This 
would lighten the burden of permanent judges. And it may 
alleviate the perception – which exists – that the Johannesburg 
urgent court shows a marked disinclination to hear urgent 
matters. 

•	 Parties	and	practitioners	are	entitled	to	expect	greater	
consistency of outcome in the urgent court. The identity and 
experience of the allocated urgent judge frequently serve as 
a predominant factor determining outcome. No uniformity 
of outcome can be expected, but the same approach on each 
occasion must apply.

•	 The	Western	Cape	High	Court	successfully	uses	the	system	
of a semi-urgent roll. Why not in Johannesburg? Matters that 
neither require nor deserve immediate enrolment can surely 
be allocated within a reasonably short period, less than the 
waiting period on the opposed motion rolls.

•	 The	management	of	urgent	applications	involving	
voluminous papers brings particular challenges. Case 
management by an experienced, senior judge (which does 
not always have to be the DJP) should be considered. Some 
urgent applications cannot easily be reduced to a small 
bundle.

Here are the final lines of Wyatt’s poem:
“And graven with diamonds in letters plain
There is written, her fair neck round about:
Noli Me Tangere, for Caesar’s I am,
And wild for to hold, though I seem tame.”

Few would describe the Johannesburg Urgent Court as tame. 
Perhaps a path can be found to increase its approachability and 
efficiency. A

The Urgent Motion Court in Johannesburg
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Notes
1  The phrase is said to be taken from the Vulgate and translates as “Touch me not”. 

It is found in the poem by Sir Thomas Wyatt ‘Whoso List to Hunt, I Know Where Is 
An Hind’, believed to be a commentary on the infatuation of King Henry VIII for 
Anne Boleyn, his ill-fated second wife.

2 At 136 G – 137 F.
3 Most recently in Van der Walt v Director of Public Prosecutions [2021] 4 All 

SA 251 (ECG) heard on 13 July 2021.
4 Paragraphs [15] to [21].
5 This term describing the Gauteng Local Division is informed by the judgment 

of Justice Sutherland writing the unanimous judgment of the Supreme Court of 
Appeal, note 26 below 

6 Paragraph [26]. Because the applicants failed to ensure effective service (and also 
on reconsideration of the merits concerning alleged confidentiality) the order was 
set aside with a special costs order against the applicants.

7 The brief section on urgency indirectly references the four stages of urgency in 
Luna Meubels, above.

8 In an opinion piece in Daily Maverick on 11 April 2021 DJP Sutherland is quoted 
as saying that the current complement of the Gauteng Court could be increased 
by 50 percent to meet the load, but that that this expense could not be borne by 
the State.

9 According to the October 2021 volume of the South African Law Reports.
10 In ‘The Second Coming’.
11 The references to flaccid and lengthy grandstanding performances in argument, 

and the admonition that the urgent court is not the applicable venue for judges 
to engage in advocacy training, are unfortunate and unhelpful.

12 Directive paragraph 5.
13 In re Several Matters.
14 [2011] ZAGP JHC 196 at paragraph [42].
15  Van der Merwe DJP in the Introduction to the May 2011 edition of the Pretoria 

manual.

16 Directive paragraph 4.
17 Directive paragraph 3.
18 Van der Berg v General Council of the Bar of SA [2007] 2 All SA 499 (SCA).
19 Now Baron Pannick of Radlett.
20 Paragraph [14].
21 Pheko & Others v Ekurhuleni City 2015 (5) SA 600 (CC) at paragraphs [51] 

and [54].
22 Goldfields Limited & Others v Motley Rice LLC 2015 (4) SA 299 (GJ) at 

paragraph [84].
23 As Patrick Wainwright notes (The Cab Rank Rule, From where does it hail: Advo-

cate volume 34, number 2) the rule that counsel is not entitled to refuse a brief 
on grounds that he disapproves of the client or of her opinions or conduct has 
developed from a rule of professional ethics to a legislated directive.

24 Paragraph 2.
25 Note13 above paragraph [15].
26 At 820 H-I.
27 The Standard Bank & Others v Ezra Makikole Mpongo & Others; The 

Standard Bank & Another VW Gqirana NO & Another [2021] ZASCA 92 
(25 June 2021). The SCA set aside both full court judgments on appeal before it, 
which had found that the High Court could decline to hear cases, such as those 
falling within the monetary jurisdiction of the Magistrates’ Courts.

28 The declaration in the opening paragraph to the 1985 Practice Manual concerning 
what constitutes “Practice” as “… at once elusive and well understood” applies 
equally to determining when a matter is properly before the court.

29 Including two acting judges.
30 Four acting judges and one permanent appointment.
31 Allocated between two permanent judges.
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It’s the oddest little word.
Having been cottonwooled in English academia for too many 

years, I spied it for the first time in a Johannesburg attorney’s 
letter – quilled in and directed from her perennially and 
intriguingly pluralised “offices” to an unsuspecting recipient.

While deceptively casting the imperative in the form of a 
question and referring back to a document mentioned in the 
previous paragraph, she instructed: “Would you bring same to 
court for the judge to peruse?” (She might also have used “the 
same”.)

Same? I did a double take. What on earth might she have 
meant? Same…

It slowly dawned on me: this was a specific form of 
Englegalese (or Legaenglese?), used by lawyers to make their 
position – whatever it might on a given day be – that tiny bit 
less penetrable; to apprise the unwitting reader that the world 
is ordered according to a hierarchy and that lawyers – with 
their own pirate-like patois – crown atop 
of that cursus honorum a bit like Plato’s 
philosopher-kings had once been wont to 
do.

The humble, unpimped-up pronoun 
“it” surely wouldn’t have sufficed. (Plural: 
“them”.) “You concluded a written contract 
with your landlord. Would you bring it to 
court?”

Oh, no! The general public would have 
no trouble deciphering “it” or “them”. 
They would immediately know what the 
writer meant. This surely wouldn’t do. 
Lost would be that jolt of the unfamiliar 
that the peppering of a letter with “same” 
generates. Gone would be the feeling of 
alienation with which the ordinary reader 
is left. That certainly wouldn’t do.

Like a breathless Danielle Steele novel, 
an attorney’s letter is a product of genre 
conventions. So, however odd the use of 
“same” as a synonym for “it” strikes one in 
such a letter, I could imagine that the very 
forgiving might shutter their eyes and think no less of, er, said 
writer.

But, then – still pallid and naïve – I heard the solecism in open 
court, in the mouth of (heaven forfend!) an advocate. Pre-virtual 
motion court in Pritchard Street was hushed – counsel clustered 
about black as bats – when a comparatively senior junior rose 
and moved for a predictable enough order. Having observed the 
judge’s assent, he intoned: “I’ve prepared a draft order and beg 
leave to hand same up…”

Tumbleweed tumbled and one very pedantic member of the 
Johannesburg Bar shuddered audibly. “Hand same up. Hand same 
up…” Soon, it would become the stuff of fevered nightmares. The 

final breach had been committed. The rapture was imminent.
Yet, the judge plainly had his loins girded and his torso 

breastplated. He seemed singularly unfazed, extending his right 
hand and receiving same from his registrar.

Yet, there are many that lack that judge’s fortitude.
In 1926, in the first edition of his canonical tome Modern 

English Usage, H.W. Fowler, the high priest of proper prose, hissed 
that the use of “same” as a synonym for “it” is “avoided by all who 
have any skill in writing” (surely a fortiori: in speaking). Those 
that ventured there, he added, “seem bent on giving the worst 
possible impression” of themselves.

In The Lawyer’s Style Guide: A Student and Practitioner Guide, 
Peter Butt endorses Fowler’s stance, listing several grounds upon 
which this use of “same” is to be eschewed. In the first place, he 
characterises it as pretentious. And tally-ho, so it is.

What is more, it is often a vehicle of ambiguity. If there are two 
or more antecedent things, to which “same” might refer, it is often 

unclear to which of those it indeed refers. 
So, too, its meaning might be ambiguous. 
Depending on the context, “same” 
might denote something identical to the 
referent, something similar or something 
corresponding in some way with the 
referent.

One might add: it hurts the sensibilities 
of the flagbearers of the Plain English 
Campaign, which, in a multilingual society 
such as ours, are the vanguard of the 
custodians of all that is good and gentle.

But the battle that that small band of 
upright puritans will have to pitch will 
not be an easy one. The insidious “same” 
has latterly been joined on paper and viva 
voce by a pair of co-combatants, both as 
unreadable as an Etruscan inscription.

“M’Lord, the plaintiff is intent upon 
prosecuting this claim… Said plaintiff 
wants her day in court.” Said!

And, stylistically, an even more 
egregious affront upon humanity is the 

creeping, increasingly casual use of “such”: “M’Lord, I’d never say 
such”; “My husband has a Ferrari; after our divorce, I also want 
such…” Such of a suchness!

Quite aptly, the prose-style commentator Bryan Garner calls 
formulations like “we never received such” as nothing short of 
“barbarous-sounding”.

For me, it’s become a matter of pride. In court, I rise to a 
height beyond my own, look the judge squarely in the peepers 
and declare: “M’Lord, I have a draft order in my hand. May I 
hand it up?”

The diffident pronoun “it” hovers in the air – pregnant with 
promise. A

If “it” were to don drag…

by Jean Meiring, Johannesburg Bar
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LAW
MATTERS
By Franny Rabkin

Confession. While the Judicial Service Commission (JSC) was 
locked in deliberations over whom it would recommend 

for appointment to the Constitutional Court, I wrote the story 
as if I already knew the outcome. I’m a news reporter most of 
the time and when you work for a web-first news organisation 
as I do, there is always pressure to file breaking news fast. After 
watching the interviews, I was so convinced on who would 
make it, I even had a suggested headline ready: “Unterhalter 
gets ConCourt nod in JSC rerun”.

But instead of being able smugly to press “send” 
immediately after the announcement, I had to scramble and 
write a story from scratch.

I was confident because the October interviews were 
altogether different to the April interviews – set aside by a 
court order after widespread criticism. They were ably chaired 
by Deputy Chief Justice Raymond Zondo, who allowed all the 
difficult questions, but stepped in when commissioners veered 
into terrain that was problematic. 

Commissioners also policed themselves – although 
there were tough questions, they were fair. There were no 
ambushes. Some candidates had good interviews – Judge David 
Unterhalter was one; some, like Judge Bashier Vally, not so good. 
The deliberations went on for a respectable amount of time. All 
good signs for a predictable outcome. 

There was also the ominous shadow of another court 
challenge hanging over the interviews and the potentially 
disastrous consequences of this. There are currently five 
vacancies on the Constitutional Court – that’s nearly half 
the court. A court challenge could hold up any further 
appointments. Nobody wants this.

The JSC’s decision – to recommend exactly the same names it 
recommended in April – has been widely condemned and much 
written about and discussed. But as surprised as I was by the 
outcome, I think much of the discussion is misplaced. 

For one thing, the debate about race and gender and 
judicial appointments is an important one but I don’t think it 
appropriate in this context because I think it had little to do with 
who was recommended. Just look dispassionately at the facts: 
first fact, the Constitutional Court has always had white men on 
it. Indeed, with a constitutional injunction that the courts should 
broadly reflect SA’s population in terms of race and gender, it 
has had a disproportionally large number of white men on it. 
History would therefore go against an assertion that the JSC 
does not appoint white men to the ConCourt. 

Secondly, the very next day of interviews the JSC 
recommended three white men to the Gauteng High Court. 

Third fact, JSC deliberations are confidential – unless they 
have been made public through a legal challenge. We in truth 

usually have no idea what commissioners discussed and 
considered in making their decision.

We can speculate on what motivated commissioners’ 
decisions based on the questions that were asked of the 
candidates. And true, Unterhalter and Dodson were asked 
about their race and gender. But this was just one of numerous 
questions. To single out these questions and attribute this as the 
reason for the JSC’s decision is a huge leap.

Fourth fact, the deliberations for the April interviews, at 
which all the October candidates were also interviewed, were 
indeed made public because of the Council for the Advancement 
of the South African Constitution’s legal challenge. The race 
and gender of Unterhalter and Dodson did not feature in those 
deliberations, even though both were questioned on this as they 
were in October. 

Having been there and followed closely, my speculation is 
that the exclusion of Judge Unterhalter and Dodson SC had little 
to do with their race and gender. My feeling is that there are 
two possible explanations: The first, more cynical, one is that the 
JSC was being simply obdurately stubborn about the litigation 
that forced it to rerun the April interviews. Although it agreed 
to a settlement, and to rerun the interviews, the JSC itself said 
in no uncertain terms that this was only to avoid a crisis at the 
Constitutional Court. The JSC was adamant in court that it was 
not conceding that its April interviews were unlawful. And, if 
off the record interviews by the Sunday Independent with three 
JSC commissioners at the time are anything to go by, some JSC 
commissioners were highly unimpressed by the litigation. 

So, it was making a “Yah boo sucks to you” point, I reckon. 
If this is what happened, it is disheartening. One would 

expect more maturity from those charged with such a crucial 
constitutional responsibility. 

The second, more benign, possibility comes from a question 
that DCJ Zondo asked in Judge Unterhalter’s interview. He 
asked what message it would send that Unterhalter, after years 
in private practice but just three years on the bench, could be 
appointed while others, who had been in the judicial trenches 
much longer, would be overlooked.

If the JSC was moved by an idea that Judge Unterhalter had 
not paid his dues in the high court trenches, the concern could 
only apply with even more weight to Mr Dodson, who was 
last a judge 21 years ago; and then at a specialised court. This 
is particularly so, when you consider that they were up against 
two appellate court judges and three judges of the high court of 
a number of years’ standing. 

When Judge Unterhalter was asked about this in April, his 
answer was persuasive. He said that the JSC should be looking 
at things from the angle of what the court and the country need, 
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law matters

rather than appointing on the basis of long service. 
Here is one of the points that I think we could usefully debate 

and for which the JSC deserves criticism. For years I have seen 
judges president make it clear during interviews that, either 
their courts are in need of certain skills a candidate possesses or 
that, while acting, a certain candidate did not possess the skills 
or expertise needed at the time. Yet, time and time again, with 
almost perverse regularity, these comments would be seemingly 
ignored by other members of the JSC. 

The courts are there to serve South Africa. When making 
appointments, what should matter is what contribution a 
candidate can make to the court in question. It should not, 
perhaps sadly, matter what a candidate deserves. (Nor should it 
matter what a candidate has said about the JSC – another factor 
that has sometimes seemed to have torpedoed other excellent 
candidates.) Most often, the two will coincide: the most deserving 
candidate will also be the one the court needs the most at that 
particular time, but not always. 

Long service means a lot. It means experience. It can mean 
commitment – which is important. It means a track record. But if 
that track record does little more than to show an undistinguished 
career on the bench, that should work against rather than for a 
candidate.

It could be argued that the JSC also has a broader, more long-
term responsibility: to make appointments in a way that promotes 
unity in the judiciary. The legal community is a fragile one, with 
many fault lines that it seems struggling to address. Yet it needs 
to hold together and build a united judiciary, which must stand 
strong in the face of a sometimes bullying executive. Seniority, 
although it is archaic, is one of the glues that holds everything 
together and thus has utility. The “message” is important also. But 
though it may be a factor to consider, it should not be decisive. If it 
was in this case, I think the JSC was wrong. 

There is another possibility – in Judge Unterhalter’s case at 
least. If I were on the JSC I would have pressed him on an answer 
he gave in response to a question about his being briefly on the 
board of the South African Jewish Board of Deputies (SAJBD). 
He was asked about objections to his candidacy, the fundamental 
premise of which he agreed was that the SAJBD was “pro-Zionist 

and it is in fact bullying all the people and organisations who are 
objecting to the Israeli establishment in the Palestine region”. 

Judge Unterhalter was asked whether the premise was 
correct. He said it was not. He said the South African Jewish 
community was a diverse one with many views on Israel. The 
SAJBD existed long before the state of Israel, and its constitution 
made no commitment to Zionism, but rather “to look after the 
Jewish community and take care of its welfare”. 

“It was on that premise when during Covid that I accepted 
a position, thinking that it would be of some service to the 
community,” he said. In answer to a further question on whether, 
currently or during the time he was on the SAJBD, the SAJBD had 
propagated a Zionist position, he said “not as far as I know”. 

I was puzzled by this portrayal of the SAJBD and I question its 
sincerity. 

Let me be clear. I’m not here dealing with Judge Unterhalter’s 
views on Israel or Zionism. Nor am I dealing with whether he 
should have been on the SAJBD. Nor am I dealing with whether 
this is a “political question” that the JSC should steer clear of. All 
of these are important debates, albeit complex ones, for another 
day.

My concern is a much more simple one: the frankness of the 
answer given. Because, just based on my general knowledge 
and experience, I’ve always known the SAJBD to be pro-Zionist. 
A lengthy exchange that I had with the SAJBD following the 
interview confirmed my view. 

I had all along been rooting for Judge Unterhalter, having 
watched him argue over the years and having read his 
judgments. But I would have needed him to put my mind at ease 
on this score before I could have in good conscience supported 
him. Perhaps some commissioners felt the same.

The JSC was understandably concerned about time-keeping, 
but there are times when there is nothing for it but to probe 
candidates further. This was perhaps one of them. 

The debate so far has been largely focused on race and gender 
yet the evidence points elsewhere. There are a number of possible 
reasons why the JSC produced the shortlist that it did, some 
outrageous, some wrong, some debatable. We need to focus on 
these or we risk misdiagnosing the problem.  A
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Flyon the wall …

Fly thought he might well, for the first 
time since he was allowed to exercise 

his democratic right to vote, decline to 
do so. He was not exactly sure why. Not 
exactly sure what had changed, and how. 
All he knew was that he did not feel like it. 
Really, really, did not feel like it, this time. 
Well, it’s only a local election anyway. But, 
in a polity where national representation 
is proportional, and where there is no 
constituency-based representation in 
Parliament, logic would have it that a local 
election entails more “meaning” for the 
single vote, for a particular representative, 
in a particular area. The quotation marks, 
bad style that they be, are there for a 
reason. What exactly is the point of Fly’s 
vote?

Here are some undeniables, some of 
them harder than others to deny. The 
place is in serious trouble. The ruling 
party has, to put it mildly, not covered 
itself in glory. The various opposition 
offerings vie for amusing ways to repel 
Fly, or to elicit his sympathy for their 
pathetic efforts at significance. Certain 
parties tend, on the whole, to further 
the interests of Fly’s kind (tribal, ethnic, 
socio-economic) and certain parties, on the 
whole, not so much. Fly cannot change 
what he is – where he fits into history, and 
on which end of it. (These days, when 
mainstream thinking increasingly fancies 
“what you are determines what you think” 

to be a particularly illuminating piece of 
enlightenment, instead of the ominous 
piece of anti-enlightenment Fly considers 
it to be, such realities are supposed to 
determine what Fly does on days like 
these even more than before.) What Fly 
does with a pencil on a piece of paper 
behind a little screen is not going to make a 
difference to any of the above undeniables. 

Why does Fly feel that participation 
in this exercise is akin to his clicking “like” 
when presented by the gods of Facebook 
with an exquisite photograph of a 1928 
Tipo 8A Isotta-Franchini, knowing he 
is simply acting the sheep the clever 
shepherds so easily make him be? Is he 
just getting older and grumpier? More and 
more out of touch and soon to be out of 
bounds? Now, if ever, one of those “None 
of the Above” candidates would present 
an extremely attractive, if not irresistible, 
proposition.

Fly’s eldest two children are of voting 
age. Missus Fly spent considerable effort 
convincing the eldest that she was obliged 
to exercise her rights. Perhaps she ought to 
have exerted some of that energy on Fly.

But here are some further undeniables. 
Even in these “post-liberalism” days, with 
a growing enthusiasm in the Zeitgeist 
redolent of eras or regimes attracted to one 
or other form of totalitarianism, Fly prefers 
what can meaningfully be categorised 
as “constitutional democracy” over all 

other systems that have been tried. Where 
elections are (more or less) free, and (more 
or less) fair. Such systems are simply better. 
Yes, they are. Trust Fly on that one. We are 
(more or less) one of those. The pivot of 
these systems is the vote. That thing Fly 
feels disinclined to go and do – put his little 
“like” next to the name of an individual he 
does not know and probably would not 
like if he did. To trust enough of his fellow 
citizens will do the same. Fly has one vote 
only. By itself, it cannot achieve anything, 
change anything. But it remains Fly’s only 
ability to buy into or sell out of the system 
he prefers, the one he knows is the better 
one. As one should do to others what one 
desires be universal, given the limited 
ambit of one’s ability to influence how kind 
humanity is to itself, so one must do that, 
in a polity, that one desires be universal – 
and of which the overwhelming ubiquity 
(if not precisely universality) amongst 
one’s fellow citizens is essential for the 
retention of the system one prefers, the 
one he knows to be better, the one so many 
people never had and will never have as 
theirs.

So, Fly will venture forth and add a 
little “like”. Not sure which face or picture 
it will be. Not telling. But it will be mainly 
to say that, when he was asked, and given 
the opportunity to answer, his answer was 
“yes, please, let’s keep this system for now, 
thanks”. A
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