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FROM THE EDITOR

December 10, 2021 was the 25th anniversary of the final Constitution. We 
had, as a nation, been hit hard by irrational and unfair travel bans that 

had been imposed on South Africa by most of the world simply because 
our scientists were excellent and had detected the Omicron variant before 
others. Our tourism sector, already on its knees, was dealt a severe blow. 
People who had not seen family oversees for two years cancelled their 
tickets. Case numbers rose. 

But one thing that apparently unites us in SA is adversity. Red list se 
whatwhat. We got out our trifle bowls. We Dezemba’d. That morning I asked on Twitter: 
“Today is the 25th anniversary of the Constitution. What’s your favourite section and why?” 

The lawyers got the ball rolling. But what lifted my heart was to see how many others 
engaged with, and had a sense of ownership of, the Constitution. It was also pleasing 
how diverse the answers were. The preamble, the right to dignity and the right to equality 
got the most love. But all kinds of strange and obscure sections got mentioned – journalist 
Lester Kiewit even responded “the part where food stuff is mentioned twice” – referring to 
the schedule that sets out the colours of our national flag, one of which is described as “chilli 
red”. 

People seemed really to know the Constitution.
Some of my favourite responses: @MamoketeLijane said “Section 28 on children’s rights 

for me. I made the ones who don’t pay rent read through it and we discussed what each 
of the provisions meant. All they asked was whether the police would arrest anyone who 
beat them in violation of 28(1)(d)”. I liked that parents are discussing and arguing about the 
Constitution with their kids.

@anthonyaltbeker said s206 on the oversight of policing was “such a glorious mess. It’s 
like a talented, over-drugged sixties rock band”. Even where the drafting may be a mess, 
we still own and love the Constitution.

@Ms_PBMS: “Section 9 provides everyone with equal protection and benefit of the law – 
including non-citizens.” Even as countries around the world were rejecting us with their red 
lists and even as terrifying xenophobia is on the rise, our Constitution reminds us of our best 
selves, of who we want to be.

@lwnuclear said: “The unwritten section, that still needs writing, that doesn’t allow 
government to pull rank and take our entjies.” This was my favourite, reminding us that 
where we feel the Constitution is inadequate, we have the power to amend it and make it 
better. 

Even those that rejected it – “throw the whole thing in the dustbin” said @LordPercyK (so, 
section 16, I thought) – were engaged, were part of the discussion. 

It felt like the tree – the chosen symbol of the Constitution in SA – was indeed rooted 
deeply. My little corner of Twitter was a happy wholesome space that day. 

But it was only about a month later that tourism minister Lindiwe Sisulu, in her “personal 
capacity” wrote an opinion piece, published on IOL, which cast the Constitution in a very 
different light: as a document that was not pro poor, whose roots were unAfrican, the 
product of a political compromise and enforced by “house negroes”. 

Perhaps the less said about that intervention the better. But as it happened, Advocate 
had last year already decided to make its theme for the April edition “the Constitutional 
Court – looking forward, looking backwards”. When the editorial committee chooses themes, 
we never know what people will submit. But what came to us, published here in our Forum 
section, all engaged thoughtfully with the Constitution and the Constitutional Court. 

Tembeka Ngcukaitobi looks at the roots of the Constitution and places them within the 
history of the oppression of Africans and their resistance to white colonial rule. Stuart Wilson 
acknowledges the political compromise but argues that nonetheless the Constitution has 
been harnessed to change the law of property in real and meaningful ways – and the role 
of the courts in doing that. Mariq van der Westhuizen reminds us of the centrality of the right 
to dignity – as a constitutional value rooted in the history of our country which should guide 
how we criticise and talk about our courts. 

Judge Brooks argues for an amendment of the law on confessions when we know that 
the reality is one of possible abuses of power by the police. Judge Davis takes a critical look 
at the role played by the Constitutional Court in the development of competition law and 
Quentin du Plessis explores the complex relationship between law and justice.

 On these pages – unlike some – we engage robustly, respectfully, critically about our 
Constitution and the Constitutional Court – a document and institution that belongs to us. A

The editor contributes to Advocate as an autonomous author. The views she expresses are 
entirely her own, and do not purport to represent any view or position of Advocate or of the GCB.
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chair’s contribution

STAND UP AND BE 
COUNTED
We are all responsible for  
the standards of the Bar 

Craig Watt-Pringle SC, chair, General Council of the Bar of South Africa

As I write in an idyllic setting in the Magaliesberg, exactly 
100 km from my chambers in Sandown Village, Russia has 

invaded Ukraine. This outrage conducted by the kleptocratic 
dictatorship of Vladimir Putin and his cronies has been met by 
open-mouthed amazement and swiftly imposed sanctions of 
dubious effectiveness, but little else. 

The internationally recognised Ukrainian People’s Republic 
was declared on 23 June 1917. Ukraine was a founding member 
of the Soviet Union, the USSR, in 1922. It declared independence 
from the USSR, on 24 August 1991, more than 30 years ago, 
following the fall of the Iron Curtain and the breakup of the 
USSR. The populations of the two territories therefore shared a 
common (Soviet) nationhood for over 30 years. Approximately 
30% of its people regard Russian as their first language, and most 
others regard it as their second language.1

The unprovoked invasion of Ukraine has caused and will 
cause (as it escalates) mounting military casualties on both 
sides, the slaughter of civilians on the Ukrainian side, and the 
destruction of key infrastructure in Ukraine. There were reports 
this morning of missile attacks on Ukrainian oil installations. We 
know from the US attacks on Iraq what environmental devastation 
that leaves in its wake, and how it takes time to rebuild a country 
pulverised by war. By the time you read this, the situation will 
have progressed. As I write, the invasion is only three days’ old.2

Ordinary Russians would presumably insist on substantial 
justification for this invasion, but the combined effect of a state-
run media and Stalinesque elimination of opposition leadership 
in Russia under Putin’s regime probably means that few brave 
souls will dare to raise their voices, and if they do, this will be 
at great personal cost. In a constitutional democracy with free 
speech, a legislature answerable to the voting public and an 
independent judiciary, a political decision of this nature would 
be unthinkable. These are freedoms and checks on unbridled 
power to be cherished and used to the full.

Which leads me to consider why it is that so many of us in 
our democracy put up with unacceptable conduct and non-
adherence to acceptable standards of ethics and behaviour, be it 
in the broader public sphere, and even in our own profession.

The saying goes that we get the government that we deserve. 
It means that we get the leaders that we vote into power and 
must not complain when they let us down. The same applies 
wherever we have the choice to make our voices heard, to be 
effective and to stand up and be counted when the need arises. 
My experience is that while the majority of members have the 
right instincts, the overwhelming majority of members of the Bar 
fail to use their right and freedom to speak up. That is no way 
to ensure that the Bar as an institution thrives and maintains 
salutary standards. 

If I had a Rand for every time a member of the Bar asked 
me whether “the Bar” or the GCB would be holding an errant 
member to account, or intends to issue a public statement about 
the latest outrageous attack on the judiciary, or scandalous 
treatment of a worthy candidate for judicial appointment, I 
would by now be able to retire. If you are aware of conduct 
which ought to be censured, report it. It is in any event your 
duty to do so.

The GCB’s uniform code of ethics at paragraph 1.6 provides: 
 “If counsel has reasonable grounds for believing that 

another counsel has been guilty of unprofessional conduct, 
it is his duty to report the matter to his own Bar Council, 
unless the information is privileged and such privilege is 
not waived.” 

The rule is broad enough to place an obligation on a member to 
self-report in appropriate circumstances, such as when a judge 
or opposing counsel accuses counsel of unethical conduct.

Rule 5 of the Legal Practice Council’s Code of Conduct, 
under the general provisions applicable to all legal practitioners3 
has a similar, if less imperious (in regard to the duty to report), 
provision:
 “Legal practitioners, candidate legal practitioners and juristic 

entities are encouraged to report unprofessional conduct 
by other legal practitioners, candidate legal practitioners or 
juristic entities to the Council in the manner prescribed in 
the rules prescribing the disciplinary procedure.”
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Stand up and be counted

A cogent and beneficial reason to practise from chambers is that 
the exacting standards maintained by most of our colleagues 
tend to rub off on those entering the profession and may 
curb the worst excesses of those more experienced colleagues 
amongst us who ought to know better. The point is that 
members should keep one another in check.

I have in past editions bemoaned the fact that only a small 
minority in the Bar actually participates in activities which fall 
under the rubric of “giving back to the profession.” In theory there 
is no strict obligation on any member to serve on a committee, 
or to qualify as an advocacy skills trainer and participate in 
highly rewarding advocacy training workshops, or to set or 
mark examination papers, or give lectures on aspects of law or 
legal practice at the bar. In my view, there is such an obligation. 
Every one of us either benefited or currently benefits from 
these efforts. Even those very senior members who were not in 
their day required to undergo the sort of pupillage or advocacy 
skills training now in place derive the benefit of decades of well 
trained and mentored pupils who have gone on to develop 
strong practices and who contribute to the overall standards of 
professionalism at the Bar.

Which brings me back to the central theme of this 
contribution. The same kind of individualism which exonerates 
members from giving back applies to the sphere of discipline 
and helping to maintain ethical standards. It is not primarily 
up to the bar councils, or the GCB, to take “judicial notice” of 
unacceptable conduct which tends to bring our profession into 

disrepute. I know why many think that it is. They prefer not 
to stick their heads above the parapet. Members must report, 
and where appropriate, speak out. And by “members” I mean all 
members across the spectrum of race, gender, and seniority. 

Refraining from reporting or calling out unacceptable 
conduct because of a misguided sense of loyalty to an 
individual, or lack of courage to break ranks, simply feeds 
the existing culture of impunity – the kind of impunity that 
has allowed a despot in this day and age to wage a bloody 
unprovoked war on a peace-loving neighbour. A

Craig Watt-Pringle SC 
Chairperson
General Council of the Bar of South Africa

Notes
1 https://en.wikipedia.org/wiki/Ukraine
2 The On 22 February 2022, Vladimir Putin ordered Russian military forces to enter 

the breakaway Ukrainian republics of Donetsk and Luhansk, calling the act a 
“peacekeeping mission”. Putin also officially recognized Donetsk and Luhansk 
as sovereign states, fully independent from the Ukrainian government. In the 
early hours of 24 February 2022, Russian President Vladimir Putin announced a 
“special military operation” to “demilitarize” Ukraine, and launched a large-scale 
invasion of the country. Later in the day, the Ukrainian government announced 
that Russia had taken control of Chernobyl. (https://en.wikipedia.org/wiki/
Ukraine#2022_Russian_invasion_of_Ukraine )

3 Code of Conduct for All Legal Practitioners, Candidate Legal Practitioners and 
Juristic Entities Published under Gen N 168 in GG 42337 of 29 March 2019, as 
amended.

Yolanda Booyzen

Wooden doors of the Constitutional Court depicting the South African Bill of Rights (completed in 2004)
Designed by Andrew Verster, facilitated by Andries Botha, carved by Musa Ngcobo, Lindelani Ndinisa, Dumisani  
Mthethwa, Richard Shange, Fanile Richard Maphumulo, Smanga Madlala, Jabulani Mkhize and Ernest Mthethwa
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INTRODUCTION
Advocates For Transformation (“AFT”) was formed with the 
primary intention of promoting the transformation of the 
advocates’ profession in general and the judiciary. It was 
born under trying and difficult conditions, when access to 
the profession for previously disadvantaged people was not 
easy and they were not accommodated in the governance 
structures of the profession.

A generation of brave advocates who stood for 
transformation agitated for the formation of the organisation. 
This was a pure expression of the right to voluntarily 
associate with those colleagues who share the same ideals. 
They coalesced to create momentum and impetus for the 
transformation of the profession, ultimately resulting in 
an arrangement in terms of which there would be 50/50 
representation in the governance structures of the Bar, in 
particular, the General Council of the Bar (“the GCB”). This 
represented an acknowledgment that because of the number 
of members of the advocates profession from the previously 
disadvantaged communities, a system was required to 
accommodate those members. The system has flourished at 
most of the bars where AFT is regarded as an equal partner. 
In certain bars, the system has been embraced fully, whereas 
in others, it has unfortunately not been accepted at all. In 
the Pretoria Society of Advocates (“the PSA”) and the Cape 
Bar, tensions and problems arose which resulted in the AFT 
governance model being jettisoned at those bars.

With the advent of the Legal Practice Act (“LPA”), far-
reaching changes have occurred. One of the major changes 
is the overall governance of the profession, including 
disciplinary powers. The overall governance of the profession 
as a whole, including attorneys and advocates, now resorts 
under one umbrella, being the Legal Practice Council (“LPC”). 
The constituent bars of advocates were the structures which 
largely were governing the advocates on a voluntary basis. 

With the advent of the LPC, the traditional bars no longer 
enjoy the near-monopoly that they had in the governance of 
the advocates profession. AFT has agitated for transformation 
over many years, but unfortunately some members have felt 
frustrated that the bars were not transforming sufficiently 
and at an acceptable pace. They have left the traditional Bar 
to establish new bars which are affiliated to the LPC and 
not the GCB. AFT has also been affected by these changes 
as some of its members have left the GCB. This also affected 
the leadership of AFT in that some senior members with 
leadership positions in AFT left the GCB constituent Bars. As a 
consequence, differences have now arisen in the GCB. 

Prior to the establishment of the new bars, certain 
constitutional amendments to Articles 2.4 and 3 of the AFT 
Constitution were proposed.

Prior to its amendment, Article 2.4 stated as one of its 
objects to participate in the governance of all formal structures 

of the advocates’ profession, including the GCB and its 
constituent Bars in a meaningful and effective way. 

After the proposed amendments, Article 2.4 would read:
 “2.4 Participate in the governance of all formal structures 

of the advocates’ profession in the National Forum 
and the Legal Practice Councils, in a meaningful and 
effective way.”

Article 3 originally would have read as follows:
 “3. MEMBERSHIP
   Membership of AFT shall be open to:
   3.1 Any member of the Society of Advocates of South 

Africa who is a member of a constituent Bar 
affiliated to the General Council of the Bar (GCB), 
and who is, and remains, in good standing;

   3.2 Any advocate who embraces the objectives of AFT.”

In the amended form, the AFT Constitution would read:
 “3. MEMBERSHIP
   3.1 The membership of AFT shall be open to any legal 

practitioner as defined in the Legal Practice Act or 
an advocate as defined in the Legal Practice Act, 
and who is, and remains, in good standing.

   3.2 Any advocate who embraces the objectives of AFT.”

THE DECISION TO EXIT THE GCB
In 2017, the AFT took a decision to exit the GCB structures. 
This decision has since been reversed. The resolution was 
taken in Bloemfontein. What precipitated the resolution was 
the stance of the Cape Bar in refusing to agree to the 50/50 
governance model. 

A large number of members held a reasonable 
apprehension that the Cape Bar’s refusal would be used as 
an example by other bars to jettison the current governance 
arrangement nationally. The GCB adopted the position that it 
did not have the authority to compel the constituent bars to 
accept the AFT co-governance model. This position resulted 
in a largely held view, at the time, that the GCB did not have 
the political will to convince the Cape Bar to accept the co-
governance model, which demonstrated that the GCB, as a 
whole, was not committed to transformation. That feeling, 
coupled with the advent of the LPA, spurred the debate 
towards exiting the GCB. AFT’s fears came true when the 
PSA recently jettisoned the AFT governance model and many 
of our members exited the PSA to form an independent bar 
affiliated to the LPC and not the GCB. This, in my view, has set 
transformation back. It has resulted in a group of advocates, 
comprising mostly of previously disadvantaged individuals, 
collapsing or practising outside of a recognised structure. 

At the AFT Annual General Meeting (AGM) held on 
27 October 2018, certain resolutions were passed. One of 

ADVOCATES FOR TRANSFORMATION
• Update from the National Chairperson
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those resolutions had the effect of abolishing as one of the 
membership requirements that an advocate should be a 
member of one of the GCB-affiliated bars. It was also resolved 
that one of the objectives of AFT is that it should participate 
in the formal structures of the advocates’ profession including 
the GCB and its constituent Bars. A nagging question 
remained, until recently, regarding the correctness and impact 
of this resolution.

A fierce debate has raged in AFT regarding its exit from the 
GCB. The resolution was suspended at its AGM held during 
2019 and ultimately reversed at its AGM held in 2021. 

The 2021 AGM mandated the incoming National 
Executive Committee (NEC) to investigate whether the 
constitution had been properly amended in respect of 
Articles 2.4 and 3.

The NEC appointed a task team to consider this issue.
The task team found that it is doubtful that the 

amendment was properly executed (and therefore properly 
adopted) because: 
•		 it	does	not	appear	that	notice	of	the	proposed	

resolution was sent out in terms of article 9.3 of the 
constitution. All that the branches were asked to 
do was to comment (but not vote) on the proposed 
constitutional amendments;

•		 there	is	no	record	in	the	minutes	and	other	AGM	
documents that a resolution was in fact adopted in 
the meeting to amend the constitution; 

•		 a	list	of	the	resolutions	taken	at	the	AGM	does	
not include a resolution on the constitutional 
amendments to Articles 2.4 and 3;

•		 the	only	document	suggesting	that	the	
amendments were made is a media statement 
which does not seem to have been publicly 
released. 

In the meantime, our members who do not fall within a GCB 
affiliated bar have graciously recused themselves from any 
deliberations revolving around the GCB’s affairs until such 
time as the AGM has spoken. These members are former 
members of the PSA who have formed a Bar independent 
from the GCB.

The content of the task team’s report has been accepted 
by the AFT NEC. The consequences that flow from the 
doubtful amendment bring another dynamic to the fore, 
which will be debated and resolved upon during our 
upcoming policy conference, special annual general meeting 
and AGM to be held before June 2022. 

LEADERSHIP OF AFT
AFT recently held an election of its national office bearers, and 
the following office bearers were elected:

M Dewrance SC (National Chairman);
Fana J Nalane SC (Vice President Inland);
Sandhya Mahabeer SC (Vice President Coastal);
L Manye SC (National Treasurer);
R Mphela (Deputy Treasurer)
Kgomotso Nhlapo (Deputy Secretary General);
Chandre Brown (Additional member).

The aforesaid elected members are supported by members 
of the NEC, which are made up by the chairpersons of AFT’s 
respective branches.

AFT’S GCB NOMINEES
The 2021 AGM elected the following members to serve on the 
GCB:

Griffits Madonsela SC;
Sandhya Mahabeer SC;
Aslam Bava SC;
Ghandi Badela;
Charles Simon (additional).

TRANSFORMATION OF THE JUDICIARY 
AFT has the right to appoint a representative to the Judicial 
Service Commission (“JSC”). The AFT representative serves 
for a period of two (2) years and is appointed at an AGM. The 
current representative’s term has come to an end. The 2021 
AGM resolved that the NEC should finalise the appointment 
after consultation with branches. It is in the process of doing 
so.

AFT further decided to establish a sub-committee to report 
to the NEC during March 2022. The convenor of the sub-
committee is Tembeka Ngcukaitobi SC and the other members 
are Joe Nxusani SC and Kgomotso Nhlapo. Branches were 
requested to submit the names of their representatives to the 
convenor by 15 February 2022.

The terms of reference of the sub-committee are as follows: 
•		 to	review	the	performance	of	AFT	representatives	at	

the JSC, for the past two years; 
•		 to	develop	AFT’s	strategic	perspective	on	the	

constitutional and transformative role of the JSC under 
the Constitution;

•		 to	provide	guidelines	to	the	representatives	of	AFT	
who are nominated as members of the JSC in relation 
to the transformative role of members of AFT, and the 
interview questions which may be posed to candidates 
who make themselves available for judicial office; and 

•		 to	consider	guidelines	for	the	selection	and	provide	
possible names for the next nominee or representative 
of AFT at the JSC, in time for the April 2022 interviews. 

CONCLUSION 
AFT is still the vehicle for transformation in the profession. 
AFT has made tremendous strides in the profession and 
one of the proud achievements is the marked increase in 
the intake of new members and pupils from previously 
disadvantaged communities, particularly women. 

AFT remains committed to transformation of the 
profession and the judiciary. As I write this, the special AGM 
and policy conference is being planned to be held soon where 
formal policies will be adopted to strengthen the functioning 
of AFT and the profession.

AFT has taken a decision to remain in the GCB. 
The purported constitutional amendment to the effect that 

the AFT exit the GCB appears not to have been improperly 
executed. The inescapable conclusion is that the previous 
constitutional provision stands which provides thus:
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The GCB supports and endorses the statements made at a 
media briefing by Acting Chief Justice Zondo, condemning 
a particular aspect of the article published under the name 
of Minister Lindiwe Sisulu on the IOL platform, “Hi Mzansi, 
have we seen justice”, in which the Minister referred to 
unidentified “African” judges as “mentally colonised” and who 
have “settled with the world view and mindset of those who have 
dispossessed their ancestors”.

The GCB has on several occasions cautioned against 
ad hominem attacks on the judiciary, which have typically 
occurred in order to discredit adverse judicial rulings 
without offering any reasoned critique of the merits of the 
decision. 

The latest attack on unspecified Black African judges 
in relation to unspecified rulings and decisions appears in 
the context of the opinion piece as calculated to undermine 
public confidence in the judiciary, and to intimidate Black 
judges in particular from ruling against the perceived 
interests of particular political factions who purport to 
represent the interests of the indigent. It is an irresponsible 
subversion of our constitutional democracy for any person, 
let alone a senior member of parliament and member of the 
cabinet, to issue generalised, unsubstantiated insults against 
unnamed judges, thus preventing any meaningful debate or 
rebuttal. 

To the best of the GCB’s knowledge, all current 
permanent judges were appointed pursuant to the inclusive 
process followed by the Judicial Service Commission. The 
laws that our courts interpret and apply have either been 
made or tacitly endorsed by our democratically elected 
parliament, which has the power to amend any law, and all 
law is subject to the Constitution, which both the judges and 
the Minister have sworn to uphold. 

It is not open to judges to make arbitrary decisions 
according to any predilection they may have, as they are 
required to provide reasons and their judgments are subject 
to at least two tiers of appeal. Appeal courts are in turn 
constituted by a quorum of judges, which militates against 
individual judges being able to hand down judgments 
according to their peculiar political or socioeconomic views. 

Therefore, in the absence of proper substantiation of 
the bold insults aimed at Black judges by the Minister, it 
would appear that the judiciary is being unfairly criticised 
for political advantage, in an effort to discredit the role of the 
judiciary in our constitutional democracy. 

This should not be tolerated. Confidence in the judiciary 
forms a cornerstone of our democracy and of the Rule of 
Law. The timing of this unprovoked attack on the judiciary, 
shortly after submission of the first part of the State Capture 
report, adds fuel to reports that it is ultimately the Acting 
Chief Justice’s findings and recommendations of prosecution 
of individuals implicated in the state capture project, which 
is the target of the attack. Whether that is the case or not is 
strictly irrelevant, as the attack is broad enough to include 
Acting Chief Justice Zondo in its ambit. 

The President is called upon to act decisively to defend 
the judiciary against this attack and any repetition thereof 
by members of his cabinet. The Minister is called upon 
unreservedly to withdraw her attack on the judiciary and to 
issue a public apology. 

Craig Watt-Pringle SC 
Chairperson
General Council of the Bar of South Africa

GCB MEDIA RELEASE
ON MINISTER SISULU’S COMMENTS ON THE JUDICIARY

13 January 2022

 “3. MEMBERSHIP
   Membership of AFT shall be open to:
   3.1 Any member of the Society of Advocates of South 

Africa who is a member of a constituent Bar 
affiliated to the General Council of the Bar (GCB), 
and who is, and remains, in good standing;

   3.2 Any advocate who embraces the objectives of AFT.”

The task team’s report has since been disseminated to all the 
AFT branches. The necessary steps will be taken so that the 
AFT Constitution reflects the will of AFT. 

This question largely affects our members who have 
left the PSA and formed a separate bar and have recused 
themselves from GCB-related deliberations. This is an 
issue which will be deliberated upon at the upcoming 
policy conference, the special AGM and, ultimately, at the 
AGM. These events will be convened before the end of June. 

The policy conference and special general meeting will 
hopefully be convened at the end of the first term. 

Returning to the greatest barriers for transformation 
which have arisen over the last few years, among these are:
•		 the	timeous	payment	of	invoices	by	the	State	

Attorney, municipalities and state-owned enterprises;
•		 the	continued	hardship	created	by	the	90-day	rule;	

and 
•		 the	difficulties	created	by	state	clients	requiring	

advocates to tender for work.

The aforesaid are some of the issues which will be addressed 
at the upcoming special AGM, policy conference and AGM.

Myron Dewrance SC
National Chairperson: AFT
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The General Council of the Bar of South Africa (GCB) stands 
for the independence, dignity and respect for the judiciary 
and has on numerous occasions publicly commented on 
unwarranted attacks on the judiciary for political or other 
partisan ends. 

The GCB furthermore believes that all candidates 
who make themselves available for judicial appointment 
are entitled to be treated with dignity and respect in 
their interviews before the Judicial Service Commission 
(JSC), even if some may at times have to field challenging 
questions. This applies with even greater force when the 
candidates are senior, highly respected judges each of whom 
is considered suitable for the post of Chief Justice. 

Following the widely criticised process conducted by the 
JSC last week involving interviews of each of the shortlisted 
candidates for South Africa’s next Chief Justice, the GCB 
has taken note of extensive negative publicity and has been 
inundated by objections to the conduct of the interviews 
and in particular, the well-documented conduct of one of 
the JSC commissioners, Dali Mpofu SC, towards two of the 
candidates, namely Judge President Mlambo and Acting 
Chief Justice Zondo, and his inappropriate comments 
directed at the President of the Supreme Court of Appeal, 
Justice Maya. 

The GCB expresses its strong disapproval of the way in 
which some of the candidates were treated by a number of 
the commissioners and in particular, the conduct of Mpofu 
SC during these public interviews. 

Mpofu SC serves on the JSC as one of the representatives 
of the advocates’ profession nominated by the GCB in terms 
of the existing working arrangement between the GCB and 
Advocates for Transformation (AFT), which allows AFT to 
nominate one of the GCB nominees on the JSC. 

Mpofu SC is nevertheless a representative of the 
advocates’ profession as a whole. His inappropriate 
questioning of the candidates for appointment to the highest 
judicial position in the land, that of Chief Justice, is seen to 
have brought the profession into disrepute. 

The unfair questioning of Mlambo JP, which closely 
followed that of Malema MP, created the impression that 

Mpofu SC and Malema MP were using the JSC as a platform 
for some political end. 

The spurious ad hominem attacks on Mlambo JP, during 
the course of which resort was had to highly destructive, 
and clearly unsubstantiated, “rumours” of sexual harassment 
of applicants for acting appointments, for which, on Mpofu 
SC’s own version, there was no factual basis, is seen to have 
been employed simply in order to taint the reputation of 
the Honourable Judge President and exclude him from 
consideration for appointment on this fabricated ground 
alone. 

The sexist nature of Mpofu SC’s questioning of SCA 
President Maya, resorting at the commencement of his 
questioning to totally inappropriate sexual innuendo, which 
was offensive and, once again, unprofessional and lacking in 
the decorum which the platform and interviewing process 
required, has heightened the concern. 

The pending disciplinary charges against Mpofu SC 
regarding his conduct at a Zondo Commission hearing, 
following which the ACJ publicly admonished him, should of 
its own already have disqualified him from representing the 
advocates’ profession on the JSC for purposes of interviewing 
the candidates, in particular Zondo ACJ. 

All of the above is seen to have brought the advocacy 
profession in particular, and the administration of justice in 
general, into disrepute. 

Objection has been raised to Mpofu SC continuing to be 
the representative of the advocates’ profession on the JSC, 
entrusted as he is with the task of representing the values 
and interests of all practicing advocates in relation to judicial 
appointments and other important functions of the JSC. 

The GCB has been requested by a number of constituent 
bars and individual members to seek the replacement of 
Mpofu SC on the JSC and is in discussions with AFT to that 
end. 

Craig Watt-Pringle SC 
Chairperson
General Council of the Bar of South Africa

GCB MEDIA RELEASE
ON THE TREATMENT OF CANDIDATES IN JSC INTERVIEWS

08 February 2022
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WALLENBERG
January 2022
by Lisa Mills, Durban Bar and advanced advocacy trainer

After a two-year hiatus, the Wallenberg Advanced 
Advocacy Training Course was held in January 2022 at the 
Stellenbosch Institute of Advanced Studies (STIAS). 

As always, the course boasted a stellar teaching faculty, 
which included Justice Johann Kriegler, Judges Malcolm 
Wallis, Trevor Gorven, Owen Rogers, Glenn Goosen, 
David Unterhalter and Seena Yacoob, not to mention 
eminent senior counsel and training stalwarts Tim 
Bruinders, Frank Snyckers, Rudi van Rooyen, Emiel Van 
Vuuren (to mention a few) and the indomitable course 
convenor, Anna Annandale, ably assisted by the GCB’s 
Jacky de Gouveia.

This year ’s course focused on legal writing and legal 
reasoning. Alan Lamplough SC taught the trainees to 
write with clarity, conciseness and engagement; Malcolm 
Wallis provided valuable perspective on how heads of 
argument impact upon the advocate’s audience, the 
bench; and David Unterhalter imparted useful techniques 
for effective legal writing. Philosopher Prof. Jason 
Werbeloff enthralled faculty and trainees alike with his 
mind-bending lectures on legal reasoning. We learned 
about abductive, deductive and inductive reasoning and 
had great fun identifying logical fallacies, including in 
reported judgments! 

The course culminated in a gala dinner, the highlight 
of which was a karaoke competition, the brainchild of this 
year ’s host, Keabetswe Mokatedi. SCA Judges Wallis and 
Gorven broke the ice with a stirring rendition of “Do you 
Hear the People Sing?” from Les Miserables, Judge Rogers 
channelled his inner rockstar with “We Will Rock You”, 
and David Saks, Warren Shapiro and Alan Lamplough 
impressed with their sultry blues. For the finale the whole 
faculty (yes, gravelly-voiced Justice Kriegler, too) regaled 
with Pink Floyd’s “Another Brick in the Wall”, to the 
delight of the trainees.
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WALLENBERG 2022
by Jabu Ntobela-Mkhulisi, Durban Bar

One of the privileges of being a member of the Bar is that during 
the various training programmes that are run at the constituent 
bars across the country and through the General Council of the 
Bar (GCB), junior members gain access to the knowledge, skills 
and intellect of senior-junior advocates, silks and judges that they 
would otherwise not have access to.

The Written Advocacy and Legal Reasoning Workshop, 
run from 12-16 January 2022 by the GCB at Wallenberg, was 
no exception. We have not had an opportunity to attend these 
training sessions for some time due to the Covid-19 pandemic, 
which made participating in this legal writing workshop that 
much more special. 

Over an intense four days we were critiqued on our written 
work, given an opportunity to revise such work, argue on our feet 
on the basis of that work, listen to wise counsel from esteemed 
faculty, watch ourselves perform during video reviews and 
receive “useful tips” from performance coach Michelle Macdonald 
to overcome our performance shortcomings, all whilst advocating 
for the applicant or the respondent in a claim founded on the rei 
vindicatio on motion.

For both sides, the papers and the facts in Shelley View v Fast 
Asset seemed impossible. We laughed at ourselves as we came 
to see layers to the facts and the law that we had considered 
irrelevant or not considered at all. We cried too at the level of 
difficulty and how inadequate we felt at times. But at the end of 
it all, we only had gratitude for the conveners, Ms Annandale 
SC assisted by Ms Jacky de Gouveia and all of the faculty, too 
many to mention, for the many hours they invested in junior 
advocates at the Bar and the hard work that went into putting 
this workshop together. How can we forget the wonderful staff at 
the Wallenberg campus that fed us well from the time we arrived 
to when we left.

The gala dinner was an undoubted “release” after an intense 
four days. I especially enjoyed our table’s karaoke rendition of 
“I Will Survive” by Gloria Gaynor and seeing the hidden artistic 
talent amongst advocates and judges. Above everything else, I 
loved the opportunity to meet new people and make friends at 
the Bar. I remain in touch with many new friends and have no 
doubt that we will all see each other again next year. A

Wallenberg 2022
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Guidelines for writers
Advocate: The South African Bar Journal 

1. Advocate is the mouthpiece of the 
South African Bar. It is a professional 
journal which provides information 
and guidance on developments in 
the profession and the administration 
of justice. Contributions on subjects 
which are of practical importance to 
members of the Bar are welcomed, and 
will receive priority.

2. All manuscripts must be in MS Word 
format, double-spaced throughout, 
including references and footnotes. An 
article should not exceed 3 000 words. 
Letters, notes and reports should 
generally not exceed 1 000 words. 
Shorter pieces, and clear, communicative 
writing, are preferred.

  Legal jargon derived from pleadings 
(e.g. ‘thereby’, ‘thereof’ etc) should be 
avoided.

  A contribution must preferably be sent 
by e-mail as an attachment to a message.

3. All manuscripts should contain the 
author’s name in the body of the work 
and include a proposed title.

4. Contributions and letters should be 
addressed to:  
The Editor, Advocate

 Email: franny.rabkin@gcbsa.co.za
 Postal: PO Box 786878, SANDTON,  

   2146
 Tel: +27 (0) 82 927 5536 (editor)
   
5. Material is considered for publication 

on the understanding that:
•	it	has	not	been	published	or	submitted	

for publication elsewhere;
•	the	editorial	committee	and	the	

editor have reserved the right to edit 
it as to style, length and language;

•	the	writer	has	carefully	checked	
quotations and references for 
accuracy;

•	it	is	written	in	clear,	jargon-free	
language, and has linguistically been 
reviewed	and	checked	for	errors.

6. The writer’s academic and professional 
qualifications, and also his or her 
occupation or professional status must 
be stated.

7. Footnotes should, if possible, be 
avoided. Case references should 
preferably be incorporated into the 
text. When referring to a book the 
publisher and date of publication 
should be mentioned. In the case 
of articles the name of the writer, 
the title of the article and the date 
of publication should be indicated. 
Where footnotes are unavoidable, they 
should be numbered consecutively in 
superscript in the text, and reproduced 
at the end of the article. If there are 
only a few footnotes, asterisks may be 
used.

Further queries may be made to the editor 
at the above address. A

Wallenberg 2022
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Cape Bar
Contributed by Sasha e Câmara

bar news

WESTERN CAPE DIVISION 
JUDICIAL APPOINTMENTS
The Judicial Service Commission 
(JSC) interviews offer much insight 
into the candidates who apply 
for judicial appointments. The 
interviews conducted from 4 to 8 
October 2021 were no different. 
The Western Cape Division of 
the High Court sought to fill two 
vacancies. Of the five shortlisted 
candidates who were interviewed, 
the two recommendations that were 
appointed by Acting President 
David Mabuza from January 2022 
were Chief Magistrate Thulare 
and Dr James Dumisani Lekhuleni. 
Coincidentally both judges were born 
in 1970.

Judge Daniel Mafeleu Thulare 
The Honourable Justice Thulare has 
three degrees, which he obtained part 
time over a period of six years (1996 to 
2002) from the University of South Africa. 
The degrees include a B.Juris degree, an 
LLB degree and an LLM degree. 

Prior to studying law, Judge Thulare 
worked as a general labourer for SA 
Breweries (1989 to 1991) and as an 
interpreter for the Department of Justice 
(1991 to 1996).

From 1996 to 1999 Judge Thulare 
completed his articles and worked as a 
prosecutor. Judge Thulare progressed 
from being appointed as an acting 
Magistrate in 1999 to a permanent 
Magistrate in 2000. In 2005, Judge Thulare 
was appointed as a senior magistrate 
where he served until he was appointed 
as the Chief Magistrate in Cape Town in 
2016. Judge Thulare held this position 
until he was appointed as a permanent 
judge of the Western Cape Division of the 
High Court in January 2022.

Judge Thulare has been involved in 
the training of judicial officers and has 
established courts in Soweto, Daveyton 
and Mamelodi. 

Prior to his appointment as a judge 
of the Western Cape Division of the 
High Court, Judge Thulare acted for ten 
cumulative terms in the Gauteng Division 
of the High Court and the Western Cape 
Division of the High Court.

Judge James Dumisani 
Lekhuleni
The Honourable Justice Lekhuleni is from 
Bushbuckridge. In the span of twenty 
years Judge Lekhuleni has remarkably 
obtained five degrees which include a 
B.Proc degree, an LLB degree, two LLM 
degrees and an LLD degree. It should 
come as no surprise that Judge Lekhuleni 
is in the process of obtaining his third 
LLM, in International Criminal Law. 

Not only does Judge Lekhuleni have 
outstanding academic achievements but 
he also has vast experience working in 
the legal profession. Judge Lekhuleni 
underwent articles from 1992 to 1994 
in Pietersburg (as it was known then). 
He worked as a private prosecutor in 
Bushbuckridge and thereafter practiced 
as an attorney from February 1999 to 
31 October 2004. While practising as an 
attorney, Judge Lekhuleni also studied 
military law, which enabled him to 
serve as a Reserve Force Military Judge 
for the South African National Defence 
Force in Nelspruit. Judge Lekhuleni was 
appointed as a district Magistrate on 1 
November 2004 where he served until he 
was appointed as an acting Regional Court 
Magistrate from July 2010 until October 
2013. Thereafter, Judge Lekhuleni was 
appointed as a Regional Court Magistrate.

Prior to his appointment as a Judge 
of the Western Cape Division of the High 
Court, Judge Lekhuleni acted in the 
Western Cape Division of the High Court 
for four consecutive terms.

by Renee Graham
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TRIBUTE
NICHOLAS TRAVERSO
7 August 1972–10 January 2022

by Roy Gordon

It was with great sadness earlier this 
year that I learned of the passing of 
Nick Traverso after a brave battle with 
cancer.

He leaves behind Shelley and their 
two young boys Enzo and Leo. He also 
leaves behind a hole at the Bar and a 
hole in our hearts.

Born in South Africa, he grew up 
in Canada, graduating from Bishop’s 
University in Quebec with a BA (Hons). 
Africa was always in his blood and so 
he returned, successfully acclimatising 
for several years in Plettenberg Bay 
before continuing his studies in Cape 
Town, where he graduated with an LLB 
from UCT in 2004.

I first met Nick when he undertook 
articles of clerkship at Mallinicks and 
then Webber Wentzel where he fell 
under the wings of Lara Kahn and 
Gavin Fitzmaurice. I immediately 
recognised in him a keen and 
industrious enthusiasm for the 
law coupled with an equally keen 
appreciation of fine wine, dining and 

the “occasional” long lunch, which is to 
say – a kindred spirit.

It was not surprising, then, that 
when he answered the call to the Bar he 
took up pupillage with me. I remember 
(fondly now) the long debates we would 
have over vexing questions (both legal 
and vinicultural) and his curious mix of 
a personality: the spirit of an African, 
the politeness of a Canadian, but with a 
maniacal devotion in matters of dress, 
cuisine, culture and motor-sport to all 
things Italian.

But I also remember even more clearly 
knowing that in Nick there was a man 
whose love of the law would stand him in 
good stead in his chosen profession.

Perhaps it was because he came to 
the Bar slightly older than others or 
perhaps it was just because that is who 
Nick was, but he was not a “yes-man” and 
was in no way intellectually cowed by 
the relationship of Master and Pupil. He 
possessed the legal acumen of a Traverso, 
but delivered his advices in a manner less 
likely to induce the cold sweats and fear 

that a lesson from the bench of his Aunt 
might have done – and always with 
that hint of a Canadian drawl.

It is this acumen and this same 
attitude which he brought to his 
practice of advocacy, thereby swiftly 
becoming the junior of choice for 
numerous senior advocates and from 
time to time a formidable opponent.

Nick as a person, as a lawyer, as a 
husband and as a father was a vibrant, 
kind and life-affirming man who will be 
fondly remembered and sadly missed 
by those who came to know him.

In losing Nick at too young an 
age, our bar has lost a man who 
was skilfully able to navigate a path 
between the application and industry 
required by our profession, the warm 
love for and commitment he had to his 
family, and the fact that as he himself 
would say: “Life is an adventure to be 
explored”.

Our condolences to Shelley and the 
boys and to all of the greater Traverso 
family.

Cape

A
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Free State Bar
Contributed by Inga Macakati

Those who have an interest in the 
sport would know that each year the 

Comrades Marathon launches a slogan 
or theme for that particular year. This 
year, which marks the 95th Comrades 
Marathon, the slogan is “The Return- 
Sishay’ibuya”.

This follows a moratorium on the race 
and similar events due to the Covid-19 
pandemic. And so, drawing from this, 
we are already mid-way through the 
month of February and while some of 
us are reflecting on the year ahead, we 
ultimately must always plan “the return”. 
Globally, we are still navigating an ever-
changing Covid-19 virus, with all its 
variants; but each time we have to return 
– either to our practices, to a routine or 
to formulating efficient ways to remain 
adaptable in the practice of law.

WELCOMING OF DEPUTY 
JUDGE PRESIDENT
NOBULAWO MARTHA 
MBHELE
The Free State High Court Division 
held a welcoming event for our newly 
appointed Deputy Judge President: 
Nobulawo Martha Mbhele on Thursday 
4 November 2021 with members of 
the Bar in attendance and various 
representatives of the legal fraternity. 
The chairman of the Free State Society 
of Advocates, Adv Neil Snellenburg SC, 
Acting DPP: Adv N Somaru from the 
Office of the NDPP, Ms Tumi Modise 
from FS Legal Practice Council, Ms B 
Maranyane of the Office of the State 
Attorney, Mr M Motloung from Legal 
Aid Bloemfontein and Adv LL Holele 
from the Office of the Family Advocate 
were all in attendance, among the DJP’s 
family and friends to celebrate her 
appointment.

Honourable Justice Mbhele’s 
appointment as DJP marked a 
momentous milestone in this division as 
she is the first female to be appointed as 
Deputy Judge President of the Free State 
Division.

The Free State Society of Advocates 
hosted its own welcome function in 

honour of her on 17 February 2022 to 
celebrate her elevation and to recognize 
the achievement as the Bar. During the 
Chairman of the bar ’s welcome speech, 
he recognised that what is striking about 
Honourable Judge Mbhele is not that 
she is a female, that is only but one of 
her attributes. What we, in addition, 
celebrate is her level of experience and 
involvement in the legal profession 
prior to taking up a seat on the bench 
in 2016. She acted in this division from 
April 2014 to December 2015. Judge 
Mbhele was permanently appointed in 

January 2016 and acted as a Judge of 
Lesotho High Court in the same year. 
She had acting stints as the Deputy 
Judge President of this division in 2020 
and was permanently appointed as the 
DJP on 1 July 2021. Prior to her elevation 
to the bench, Judge Mbhele practised as 
an attorney and has under her belt, ten 
years working experience at Legal Aid 
South Africa.

Honourable DJP Mbhele obtained her 
B Proc at the University of the North. In 
2000 she obtained a certificate in Gender 
Development from Umtapo Centre 
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in conjunction with the University 
of Amsterdam. She further holds a 
Certificate in Leadership from Wits 
University Business School (2009).

She held various leadership positions 
in the Black Lawyers Association 
(BLA) – Legal Education Centre, more 
specifically its Trial Advocacy Faculty 
(Sep 2007 to date), the Law Society of the 
FS (Oct 2005 – May 2009 and Oct 2013 till 
appointment as Judge), the Attorneys’ 
Fidelity Fund (Mar 2006 – Apr 2009), the 
Rules Board for the Courts of Law (2011), 
the Free State Operating and Licensing 

Board (Feb 2013 – Dec 2015), the National 
Forum on the Legal Profession (Legal 
Practice Act) (Mar – Dec 2015), to name 
a few. We are proud to have such a well-
rounded presence on our bench.

During her address at the function, 
DJP Mbhele said:
 “Thank you to the members of the Bar 

for the contributions that you make 
in developing the jurisprudence of 
this country. Thank you very much 
for celebrating this milestone with 
me, this is not just any other thing 
that one would take for granted 

[…] I hope that justice becomes a 
reality […] in this province and that 
what the Constitution promises the 
citizens of this province, if I have any 
contribution to make, I will make sure 
that that becomes a reality.”

One would describe the DJP as a soft-
spoken yet stern presence, her equally 
warm nature is often communicated by 
a soft smile. Those who have had the 
pleasure of appearing before her would 
speak of her commitment to the law and 
values such as fairness and equity.

Free State
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Free State

IN MEMORIAM
ADVOCATE PAUL HEYMANS
by Germa Wright 

Paul Jacobus Heymans was part and 
parcel of the Bar from 2 July 1984. He left 
the formal structure of the profession 
just a few weeks before hard lockdown 
was introduced in 2020, whereafter he 
continued practising fulltime. He then 
did so mostly from home but used offices 
elsewhere for consultations. His practice 
continued to flourish, even during the 
pandemic. Sadly, this was cut short with 
his death on 18 October 2021 when he 
succumbed to Covid-19. He had his 70th 
birthday earlier in October, then already 
linked to a ventilator.

I first met Paul during January 1996. 
I had started my pupillage and was 
unnecessarily tardy in attending to his 
chambers for the traditional paying of 
respects. When I eventually ventured into 
his chambers, I was told in no uncertain 
terms that rules are there to be followed 
and respected, whether it be simple rules 
of etiquette or otherwise. I was given a 
robust sermon on the values of respect and 
Paul made it clear to what extent the Bar 
functions on respect, rules, etiquette and 
integrity. That first lesson in “how to be an 
advocate” stood me in good stead during 
my tenure at the Bar.

Paul het aan homself hoë standaarde 
gestel en het dieselfde van ander lede van 
die Balie verwag. Advokate was volgens 
hom gewoonlik mense met goeie waardes 
en integriteit wat altyd ’n voorbeeld moes 
stel. Om die ou Voortrekkerspreuk aan te 
pas: ’n Advokaat se woord was volgens 
Paul sy (of haar) eer. Paul het homself nooit 
vereenselwig met die vervlakking wat hy 
in waardes en optrede bespeur het nie. Hy 
het altyd gekies om eerder ’n wolf te wees 
wat bereid is om alleen te staan as om soos 
’n skaap net doelloos agter ander aan te 

strompel. Paul adhered to 
an inherent code which 
may best be summarised 
with the words: “Never 
follow the path of least 
resistance”. ’n Kollega 
het dit op die begrafnis 
anders gestel: “Oom Paul 
was moeilik. Hy het geglo 
waarin hy geglo het.”

We became close 
friends in the years that followed that first 
disastrous meeting. Paul was exceptionally 
loyal to his friends. He did not easily allow 
people into the fold of friendship. We 
lucky few whom he regarded as friends 
all agree that it was a privilege to have 
known him. He was always ready to 
assist, whether it was with legal advice or 
a helping hand in the world outside the 
Bar. Attorneys, young and old, flocked to 
his chambers when in need of a solution to 
a sticky situation. Many a young attorney 
mentioned after his death how he had 
guided them through a tough case or a life 
changing personal decision. Paul always 
had time – but he expected the same of 
those whom he chose to devote attention 
to. “A quick chat” did not fall within 
Paul’s array of interactions with people. 
Paul further viewed a friendly visit as the 
ideal opportunity for a snack, preferably 
biltong (with thick yellow fat, his gout 
notwithstanding) or hot cross buns. And 
coffee was a must-have.

Paul had an exceptional memory. 
He could recall the minute details of the 
cases he was involved in. His memory 
also led to hours of stories about cases, 
judges, attorneys, colleagues and clients. 
No request for advice was ever rushed off. 
It paid to be patient and hear him out – 

many pearls of wisdom were hidden in the 
stories he told. Life lessons were given in 
detail.

Paul was truly dedicated to his clients. 
He embraced every set of facts with vigour, 
eager to find something to enhance his 
client’s case. And beware the attorneys and 
counsel who dared act against his clients – 
Paul would tell you in no uncertain terms 
how you are acting for a “liar”, “fraudster” 
and all-round low life (of course the 
phrases used by Paul cannot be repeated in 
a respectable publication).

Paul often mentioned that he had 
a “corkscrew” mind. The phrase aptly 
summed up his tendency to analyse even 
the smallest of facts to look for something 
to be used either in favour of his own client 
or against the villainous opposing party. 
On occasion the corkscrew “unearthed” 
a plot against his clients or some hidden 
ulterior motive (real or imagined). But 
Paul’s attention to detail ensured that each 
of his clients received the best possible 
representation and that their interests 
were advanced to the fullest. He could 
spend hours fine tooth combing through 
a contract or financial statement. And 
he really enjoyed finding that one bit 
of factual evidence that may win a case. 
A candidate attorney commented on 
occasion: “As Meneer Heymans eers die bril 
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Free State

NEW PUPILS 2022
The Free State Society is pleased to 
welcome the following pupils who have 
been accepted to serve their pupillage 
for 2022: Ettienne Barlow; Jess Donelly; 
Letlhogonolo Moeng; Kabelo Motse-
lebane; Norman Plaatjies and Amelia 
Swanepoel.

The composition and spectrum of 
experience of our pupils is diverse and 
will richly contribute to our already 
proficient society. Barlow joins the 
Bar after 15 years at SARS occupying 
various positions including working 
within the Regional Security Division. 
Donnelly was a Professional Associate 
at Symington De Kok for three years 
where she also completed her articles 
of clerkship. Moeng, is a familiar pres-
ence in the division as he joins the Bar 
after having served as a Magistrate for 
20 years before embarking on his pupil-
lage. He has also had acting stints in 
the High Court in 2021. Motselebane 
has practised in Maseru prior to joining 
the Bar. Plaatjies also comes from the 
legal division at SARS and served as a 
legal advisor. Swanepoel joins us from 
the Office of the Free State Provincial 
Government’s legal department after 24 
years of service.

NEW MEMBERS:
The Society is delighted to welcome 
Francis Dlamini, Gerhard Steenkamp, 
Nontseni Phakama, Litsoanelo Tlelai, 
Vuyo Morobane, Minja Pieterse and 
Zimbini Nyezi as official members of 
the Free State Society of Advocates after 
successfully completing their pupillage 
in 2021. We congratulate our new junior 
members for achieving their profes-
sional milestones during an uncertain 
and trying time.

It was no small feat for our new 
members to see through their pupillage 
year while largely learning remotely but 
they remained steadfast in their goals, 
a quality which will place them in good 
stead as they embark on their careers as 
advocates.

afhaal en die hare skud, dan moes jy weet 
die fireworks gaan nou klap.”

Paul was fearless. He was not 
intimidated by judges and opposing 
counsel. And he did not shy away from 
vehemently arguing a point which he 
considered important, often despite (and 
over) a presiding officer’s opposing view. 
Paul het op ’n slag ’n bestrede aansoek 
behartig voor ’n regter wat as ’n korrelkop 
bekend was. Die betrokke regter wou 
maar net nie byt aan Paul se argument 
nie en het alles moontlik probeer om nie 
in Paul se kliënt se guns te bevind nie. Na 
oorlewering het die regter uit radeloosheid 
probeer ontsnap met die volgende: “Maar 
Mnr Heymans, het ek nie ’n diskresie nie?” 
Paul se antwoord? “Ja, u Edele, maar dit 
beteken nie u kan maak wat u wil nie.”

Paul had an opportunity to spend 
a term on the Bench as acting judge. 
He fulfilled these duties with aplomb. 
He was thoroughly prepared for every 
matter on his roll and impressed with his 
common-sense pragmatic approach to 
factual disputes. With his extensive general 
knowledge and deep understanding of the 
human psyche, he competently dealt with 
disputes between parties.

Paul was not a workaholic. His family 
was extremely important to him. In the late 
afternoons he would head straight home, 
eager to spent time with his wife, Elize, 
and their daughters (when they were still 
in the house). He enjoyed sport, especially 
Formula 1. When it came to sport like 
rugby and cricket, he could dissect a team’s 
selection with the same attention to detail 
which he brought to litigation.

For decades Paul farmed with 
Santa Gertrudis cattle on his farm near 
Ladybrand. He and Elize spent weekends 
working the farm alongside the workers. 
Paul did not shy away from physical 
labour. He would spend hours indulging 
his wife’s love of photography, driving her 
to places she wanted to see or patiently 
stopping along the roadside when she 
saw something that called for a picture. 
He was immensely proud of Elize’s talents 
and would make sure that visitors to his 
chambers understood that the intricate and 
delightful photographs hanging there were 
not “photoshopped” – Elize was simply 
that good. Paul loved his grandchildren 
and would eagerly anticipate every visit 
and sleep-over.

Paul is survived by his wife, Elize, four 
daughters and six grandchildren.
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THE SOCIETY, A BUZZ! 
We were delighted to host a surprise 50th birthday 
celebration for the chairman of our bar council, Neil 
Snellenburg SC, on 16 February 2022. Indeed a 50th 
birthday party is a joyous recognition of a half-century 
lived and wisdom earned. This wisdom is affirmed by a 
cup one finds on his desk in his chamber, presumably a 
gift from the members on one of his previous birthdays, 
which reads: “In case of emergency ask Neil – source of 
all wisdom”.

We wish Neil many blessed years ahead. As a 
collective, we say you deserved a truly extraordinary and 
exceptional 50th birthday party to kick off the new decade 
and I think the seven-cake selection and spread did just 
that. We were honoured to be graced by the presence of 
retired Judge Hancke to share in the festivities.

FAREWELL
We bid farewell to one of our colleagues Malebo Matome 
who resigned as a member of the Free State Society of 
Advocates at the end of January 2022. Matome joined 
us a member from the Johannesburg Bar in 2021. We 
wish her success and prosperity in her future career 
endeavors. 

 
A
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Johannesburg Bar
Contributed by Michael Williams

NEW JUDGES FROM THE 
JOHANNESBURG SOCIETY 
OF ADVOCATES
by Maropeng Mpya

On the 16th of December 2021 
the Judicial Service Commission 
interviewed and recommended the 
appointment of Allyson Crutchfield, 
Susannah Cowen, Steven Kuny, 
and Thandi Norman as judges – all 
from the Johannesburg Society of 
Advocates.

There are four broad themes 
that emerged in the interviews of all 
these jurists, namely empowerment 
and mentoring of women, language, 
transformation and service to 
humanity. The appointment of 
these judges sends a positive 
message to the community at large, 
specifically on the appointment and 
advancement of women within the 
legal profession.

The Bench does not offer much 
financial incentive and it has a heavy 
workload. It is both a personal and 
financial sacrifice for these judges 
to choose to serve the people. Their 
sacrifices are to the betterment of 
humanity.

Judge Allyson Crutchfield
Judge Crutchfield became a member of 
the Johannesburg Society of Advocates 
on 4 December 1989. She was conferred 
Senior Counsel status on 10 March 
2018. She is a graduate of the University 
of the Witwatersrand, and obtained 
further qualifications such as HDip 
(Tax, University of Johannesburg) and 
Advanced Programme in Insolvency 
Litigation and Administration Practice 
(University of Pretoria).

During her JSC interview, Judge 
Crutchfield wore her heart on her 
sleeve when she spoke about gender 
discrimination in the legal fraternity. 
The judge said: “I’ve been overlooked 
by judges [when appearing in court] … 
I’ve been intimidated by judges … I try 
desperately to bring empathy to young 
female practitioners.” 

To this end, Crutchfield has over 
the years worked to empower young 
women at the Bar. During her acting 
stints Judge Crutchfield delivered her 
judgments promptly, and, with 32 years 
of experience, also had one of the lowest 
appeals rates, which speaks to her legal 
acumen.

Judge Steven Kuny
Judge Kuny became a member of the 
Johannesburg Society of Advocates in 
December 1993. He is a graduate of the 
University of the Witwatersrand, holding 
BA and LLB degrees. He was conferred 
Senior Counsel status in July 2018. Prior to 
being admitted to the Bar, he practiced as 
an attorney and also worked as a public 
defender.

Judge Kuny has had the privilege of 
practising in countries such as Botswana, 
Swaziland and Lesotho. This would be of 
great benefit to the judiciary in litigation 
that involves peoples and transactions 
from the SADC region.

During his acting stints, Judge Kuny 
told the JSC he had not had a judgment 
overturned. He has 27 years of experience 
in the areas of general and commercial 
litigation, administrative law, delictual 
law, IP, Insolvency work, Procedural law, 
Family law, opinions, representing clients 
at enquiries, hearings and conducting 
trials and motion proceedings.

He is a former chairperson of 
Advocates for Transformation.
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Judge Thandi Norman
Judge Norman became a member of the 
Johannesburg Society of Advocates in June 
1992. In January 1997 she joined the Bisho 
Bar, and in November 2011 she joined the 
KwaZulu-Natal Bar. She was conferred 
senior counsel status in June 2011. Judge 
Norman holds a B Iuris degree, an LLB 
degree and a certificate in shipping law. 
Her preferred areas of practice include 
shipping, competition, constitutional and 
administrative law. She has appeared in the 
Constitutional Court, the Supreme Court of 
Appeal, in various High Courts, the Land 
Claims Court and Labour Court.

Further to her role as an advocate, 
Judge Norman chaired the RTI 
Commission (February 2013 to March 2014) 
and acted as evidence leader in the Pillay 
Commission (2005) and the Goldstone 
Commission (1995), both in the Eastern 
Cape. She was also a presiding officer at 
the country’s first democratic elections 
and has acted as a judge from time to time 
since June 2002 in the Eastern Cape and in 
KwaZulu-Natal.

The legal profession is not famed for 
its gentleness, and it is this often unfair 
and unkind environment that largely 
marginalises Black women. Judge Norman 
identified as one of her missions the need 
to bring “kindness to the judiciary.” 

At the top of Judge Norman’s agenda is 
the mentoring of young women especially 
at the early stages of their careers.

During her JSC interview she lamented 
the slow pace of training of young 
practitioners.

Judge Susannah Cowen
Judge Cowen started her practice at 
the Cape Bar in 2001 and thereafter 
became a member of the Johannesburg 
Society of Advocates in 2010. Judge 
Cowen holds BA and LLB degrees 
from the University of Cape Town 
and a BLC degree from the University 
of Oxford. In 2000 she clerked at the 
Constitutional Court for the former 
Chief Justice Arthur Chaskalson.

The most contested topic in South 
Africa is the redistribution of land. 
Judge Cowen has chosen to be a 
positive agent by dealing with this 
issue head-on by adjudicating matters 
at the Land Claims Court. 

With over 20 years of experience, 
Judge Cowen was an all-rounder. 
On top of a thriving general civil 
practice, she also practised in wide 
areas of law including constitutional 

law, administrative law, land law, 
customary law and criminal law. She 
has appeared in the Constitutional 
Court, the Supreme Court of Appeal, 
the High Court (various divisions), 
the Land Claims Court and regulatory 
tribunals.

The Honourable Judge Cowen 
told the JSC of the sad occasions 
of foreclosure proceedings where 
marginalised peoples would lose their 
properties. It is these realities that 
may have informed her passion for 
access to land justice. She opined that 
access also speaks to issues of language 
used during the proceedings of the 
Land Claims Court so that people can 
understand. During her interview 
she agitated for the introduction of 
mediation proceedings in order to ease 
the burden of the court.
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JOHANNESBURG BAR AT THE 
MIDMAR 2022
by André Gautschi SC

This year was the Johannesburg Bar’s 
18th successive year of participation in 
the Saturday non-company team event 
of the Midmar Mile, the world’s largest 
timed open water swimming event, 
held near Howick, KwaZulu-Natal in 
February 2022.

There was an attempt this year by 
the organisers to arrange something 
resembling normal, but nevertheless 
trying to avoid a super-spreader event. 
Instead of group starts to a gun, they 
implemented rolling starts, where, once 
you were ready to swim, you started 
and your time was recorded by a timing 
chip on your ankle from mat to mat. 
The efforts to avoid congestion were 
unfortunately defeated by the crowd 
which gathered at the entrance gate 
to the registration tent, since they only 
allowed groups of about 20 swimmers in 
at a time. Nevertheless, there were more 
than 4 600 swimmers that participated 
on the Saturday.

There was no seeding for the team 
events this year, and we all swam in 
green caps on the Saturday. Seeding 
was reserved for the individual races 
on Sunday. Nevertheless, we all made 
it safely across an exceptionally full 
dam in good weather conditions. 

BARNONE

Emiel van Vuuren SC 26.38

Adrian d’Oliveira 29.35

André Gautschi SC 36.59

BARWON

Roxanne Blumenthal 36.09

Nicole Lewis 39.17
Rupert van Vuuren 
(Emiel’s son)

46.02

Brahm du Plessis SC 46.45

BARTOO

Laura Goodman (friend) 36.32

Catherine Osterloh (friend) 39.10

Jasmine Shuttleworth 
(Brahm’s daughter)

44.18

Jeff Shaw (friend) 44.20

Amira du Plessis 
(Brahm’s daughter)

44.21

This was followed by a relaxed day 
in the Midlands Meander and our 
traditional dinner together on Saturday 
night at Thistledown Country House. 
Congratulations to our youngsters, 
Jasmine (17), Amira (15) and Rupert (15) 
for successfully completing the swim.

The results were as follows:

From left to right Roxanne Blumenthal, André 
Gautschi, Adrian d’Oliveira, Nicole Lewis, Jeff 
Shaw, Rupert van Vuuren, Laura Goodman, 

Catherine Osterloh, Emiel van Vuuren, Brahm du 
Plessis, Jasmine Shuttleworth, Amira du Plessis

PUPILLAGE AND THE PLAGUE
A look at pupil numbers and 
demographics since 2020
by Michael Williams

The JSA accepted 80 pupils last year. 
Ten of these cancelled their pupillage by 
February 2021, leaving 70 in the pupillage 
class.

Of the remaining pupils, 27 
undertook practical vocational training 
as contemplated by the Legal Practice Act 
28 of 2014. The remaining 43 followed 
the requirements of the GCB pupillage 
programme only (pupils who obtained 
an LLB degree prior to 1 November 2018 
are not required to undertake practical 
vocational training under the Legal 
Practice Act1).

Eleven of the practical vocational 
training pupils elected to write the 
LPC exams only. This was a once-off 
dispensation offered to the 2021 class. In 
the future, all pupils will be required to sit 
both sets of exams.

The class of 2021 comprised 20 African 
males (as compared to 27 in 2020), 24 
African females (33 in 2020), eight white 
males (one in 2020), 10 white females 
(eight in 2020), no coloured males (two 
in 2020), three coloured females (one in 
2020), four Indian males (two in 2020), 
and one Indian female (six in 2020).

This year, 80 pupils were again 
accepted to the JSA pupillage programme, 
with eight having cancelled by February 
2022. The 2022 pupillage class comprises 
23 African males, 32 African females, five 
white males, eight white females, one 
coloured male, three coloured females, 
four Indian males and four Indian 
females.

Advocate wishes all pupils a happy 
and successful year and looks forward to 
seeing them in the halls of court (or the 
lobbies of MS Teams!).

Notes
1 See Alan Lamplough SC, “GCB Pupillage Under the 

Legal Practice Act”, Advocate, Volume 34, number 
3, December 21; and South African Legal Practice 
Council v Alves and Others 2021 (4) SA 158 (SCA) 
at para 17.
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TRIBUTE 
EULOGY AT FUNERAL OF
DENIS ALLISTER KUNY
held at Westpark Cemetery 
on 26 October 2021
by Steven Kuny, Judge of the High 
Court, Pretoria and former Member of the 
Johannesburg Bar 

Denis was born in 1932 in Kroonstad. He 
grew up in Springs on the East Rand and 
studied for a Bcom LLB at Wits. Having 
qualified, he practised at the side-bar for 
a while and also became qualified as a 
conveyancer. Denis, my mother Hillary 
and my elder brother spent a year in 
England in 1959, considering whether 
there was a better life beyond these 
shores in a country free of apartheid. 
However, they returned to South 
Africa where Denis was admitted as an 
advocate and became a member of the 
Johannesburg Bar on 22 February 1960. 
He was granted silk on 30 May 1983. He 
is best known for his defence of people 
charged with political crimes against the 
state.

We were children born and growing 
up in South Africa in the 60s and 70s, 
and crimes against the state were often 
a subject of discussion at the dinner 
table: High Treason, Terrorism, Sedition, 
offences under the Internal Security 
Act, Public Violence, illegal gatherings, 
contravening banning orders, pass law 
offences, offences under the Suppression 
of Communism and the Immorality and 
Group Areas acts. To our school peers 
these were the laws that were part of 
the society we lived in that people had 
to obey. To us, though, these laws were 
the machinery of apartheid aimed at 
oppressing people and stripping them 
of their basic human rights and dignity. 
The laws were to be challenged.

Denis was deeply affected by the 
injustices of the time – segregation, 
discrimination, racism, inequality, 
poverty and the humiliation and 
degradation of people, for no other 
reasons than that the colour of their skin 
was black. He believed, and he brought 
up his children to believe, that this was 
wrong and that something had to be 
done.

He believed that the law was a force 
that could be used to fight some of the 

injustices of apartheid. In an interview 
with him last year, a journalist wrote:

While he might not have been 
“political”, Kuny was – and remains 
– a man of principle and felt morally 
compelled to when called to, stand 
up for those who found themselves 
on the receiving end of the apartheid 
government’s wrath. “I just felt that it 
was right and proper,” he said.

In that article Denis talked about 
the camaraderie and friendships he 
developed with other lawyers who felt 
compelled to do the same. Many of them 
became personal and family friends – the 
Wentzels, the Browdes, the Tuckers, the 
Bizos family, the Chaskalsons and the 
Soggots, for example. Denis was always 
quick to point out that he was just one, 
amongst a group of committed lawyers, 
who were intent on making a difference. 
He was universally respected and liked 
by his colleagues, attorneys, clients, 
judges and friends.

Denis defended Eddie Webster along 
with other NUSAS accused in the mid 
1970s, and Webster said this of my father: 
“After Denis had led me through my 
evidence, my father said to me: ‘When 
you were arrested I supported you 
because you were my son; now I have 
heard you and your lawyers, I defend 
you because what you did was right.’”

Webster went on to say: “Maybe, 
when historians look back on this 
remarkable generation of political 
lawyers they will emphasise this fact. 
What you did, Denis, is help legitimise 
the democratic ideals of thousands 
of those arrested for anti-apartheid 
activities. You made us feel that you 
were determined to make the court 

see us as patriotic South Africans 
genuinely trying to contribute to the 
resolution of our country’s problems, 
not as dangerous terrorists or sinister 
communists.”

Denis was a daunting role model. 
He was good at just about everything 
he did. At school he boxed and played 
cricket and rugby. Throughout his 
life he was an avid tennis and squash 
player. He was good with his hands and 
many a happy hour was spent in his 
workshop fixing and making things for 
our home. He started playing the piano 
at an early age and became a skillful 
classical and jazz musician. Whilst at 
university, he played at social functions 
and dances to earn extra cash. Denis 
gave all of his three children a love of 
and interest in music. If he was away 
on a case, he would often seek out 
the piano player in the hotel or a local 
restaurant to go and unwind after a day 
in court and play if invited to do so – 
which he often was.

Denis was a wonderful mentor 
– as so many of you who worked 
with him will know. No case was too 
small or too large for him. He did an 
enormous amount of pro bono work; in 
consultation, he was always interested in 
what everyone he worked with had to 
say about a case – even the articled clerk.

In conclusion I want to repeat Denis’ 
words to a journalist who interviewed 
him last year. When asked about the 
legacy he hoped to leave, he simply 
said: I want to be remembered for being 
decent. That’s what the fight against 
apartheid was about.

Hamba kahle Denis; Tsamaya ka kgotso, 
go in peace. You will be missed.

 
A
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Contributed by Sarah Pudifin-Jones

PIETERMARITZBURG BAR 
DINNER
by Nithen Maharaj 

On the 5th of November 2021, the 
Pietermaritzburg Bar held its annual bar 
dinner. Being a pupil advocate at the 
time, this was my first attendance at a bar 
dinner, and I was in awe of the auspicious 
surroundings and company.

My fellow pupils and I were warmly 
welcomed to the event and made to 
feel “part of the Bar” – a wonderful 
feature that I realised exists at the 
Pietermaritzburg Bar.

The Guest of Honour was His 
Lordship Mr Justice Gorven, who has 
been recently appointed to the Supreme 
Court of Appeal – an honour for our small 
but successful bar. Justice Gorven gave a 
poignant and entertaining speech.

When the formalities were over, 
dinner was served and we were treated 
to a feast by the Jackie Cameron School of 
food and wine. The evening ended with 
some fun photographs and banter – a 
truly enjoyable evening and hopefully the 
first of many bar dinners that my fellow 
pupils and I (now practising advocates) 
will attend.

Pupils of 2021 from left to right N Maharaj, K Ramphal, S A 
Cassan and L A Mahlobo

Front left to right ME Van Jaarsveld, K Ramphal, EM Bezuidenhout SC, N Nursoo, S Moola, 
     A Farouk-Valjie, T Manicum and E Roberts
Back left to right H Dhoda, S Franke, T P Ngcobo and M Mamvura

Nithen Maharaj
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EVERYTHING VENTURED, 
EVERYTHING GAINED
The newly formed 
Kingsmead Chambers
by Sian Clarence and Sibongile 
Mncube

Change has been a somewhat 
familiar refrain in all our lives in the 
past two years and, in December 
2021, the long-awaited renovation 
of the Durban High Court began. 
This led many advocates to branch 
out of the Durban CBD with some 
setting up chambers in Umhlanga, 
others in Kloof. Then there was 
the brainchild of members Liz 
Law and Corne van Reenen, being 
Kingsmead Chambers. Conveniently 
situated across the road from our 
temporary High Court (which is 
situated at the Magistrates’ Court 
for now and, happily, with working 
air conditioning), 21 advocates 
have set up practice within a safe 
and secure precinct. The group is 
diverse in their fields of practice 
and experience. With membership 
ranging from senior counsel to 
various levels of junior membership, 
five “baby” juniors were welcomed 
to the group, and they will benefit 
from the mentorship and support 
of the other members in launching 
their fledgling practices.

JUDGE SIBIYA’S ADDRESS
by Jessica Miranda and Philile Shandu

Durban Bar ’s female members in their 
first and second year of practice were 
invited to attend an address by Judge 
Carol Sibiya on 18 February 2022.

Held at Ridge Chambers, this 
intimate and timely event was one of the 
first in-person gatherings held by our bar 
after an isolating and socially distant two 
years. 

The timing of this event was 
particularly symbolic: One of the newest 
and youngest female members on the 
bench addressing the newest female 
advocates from the bar she was a 
member of before her elevation, on the 
challenges and opportunities of legal 
practice in 2022.

Respect for the profession, 
collegiality, discipline and the importance 
of maintaining a work-life balance: 
these were the main take-aways for the 
attendees, who left both energised from 

engagements with fellow bar members 
and armed with valuable guidance on 
the practical aspects of life at the Bar.

Initiated by Judge Sibiya, this 
event created a platform to harness 
the professional growth of new 
junior advocates, giving a nod to the 
Bar ’s objective, “the consideration 
and promotion of improvements in 
teaching and practice of the law and the 
administration of justice”.

Many thanks to Judge Sibiya, 
Sandhya Mahabeer SC, Camilla du Toit 
and Zandile Qono for this event.

DURBAN HIGH COURT 
UPGRADE
The much-awaited upgrade to the 
increasingly dilapidated Durban 
High Court buildings commenced in 
December 2021. The upgrade – which 
includes a renovation of the existing 
facilities as well as the addition of new 
court rooms and offices – is expected to 
take around five years to complete.

In order to allow for the renovations, 
the Durban High Court has temporarily 
relocated to a newly-commissioned 
wing of the Durban Magistrates’ Court. 
The transition, which took place during 
the end-of-year recess, has been smooth 
and the new courtrooms are a pleasure 
to appear in.

KwaZulu-Natal
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Contributed by Alex Politis

NEW SENIOR MEMBERS
The Pretoria Bar is delighted to 
congratulate the following new Senior 
Members, who were nominated for Silk 
during 2020, and received their letters 
patent in 2021. 

Hein Gerber 
SC
Hein Gerber SC 
was born and bred 
in Johannesburg. 
He matriculated at 
Linden Hoërskool 
before crossing 
the Jukskei. He 
obtained the 
degrees B Comm 

(Law) and LLB from the University of 
Pretoria. He commenced practice at the 
Bar in December 1990 and has gone on 
to develop a specialised Labour and 
Administrative Law practice. Hein is 
married to Clarinda Kügel, an attorney 
with her own practice. Together they 
enjoy good food, fine wines and 
travelling. They seldom miss a live music 
performance, from opera to heavy metal 
and have the t-shirts to prove it. Hein 
has a keen interest in classic cars with a 
growing collection.

Gift Mashaba 
SC
Moatlholi 
Gift Mashaba 
matriculated in 
1995 at Ratshepo 
High School, 
Hammanskraal. 
He completed his 
LLB Degree in 
1999 at University 

of North-West. Gift was admitted as an 
advocate of the High Court of South 
Africa in 2000 and joined the Pretoria 
Bar in the same year. He also served as a 
member of the Pretoria Bar Council from 
2018 to 2019 and currently is a member of 
the Financial Services Tribunal. 

Johanni 
Barnardt SC
Johanni obtained 
her B.Iuris at 
Rand Afrikaans 
University 
(currently the 
University of 
Johannesburg) in 
1984 and started 

her career as a prosecutor in 1985. She 
became a State Advocate at the Attorney 
General’s office in Pretoria (currently 
NPA) in 1991, when she was admitted 
as an advocate, until 2001, when she 
joined the Pretoria Society of Advocates 
to complete the pupillage program. At 
the PSA she served on the Bar Council 
for 10 years and served as an Exco 
member of the General Bar Council 
for nine years. She has been involved 
in pupillage training since 2008, after 
she had the privilege to attend a 
workshop at Gray’s Inn, London, UK, 
sponsored by the GCB. She mainly 
practices in Family Law and Law of 
Delict and, due to her involvement in 
medico-legal litigation she serves as 
a director of SAMLA (South African 
Medico-Legal Association). There she 
also holds, since 2021, the position 
of Deputy Chairperson: Legal. Even 
though both Johanni and her husband, 
Herman Barnardt, are advocates (and 
have been married for 36 years) none 
of their three boys followed in their 
footsteps. However, there might still be 
hope for another advocate in the family 
if the light of their lives, their grandson, 
currently two years old, would decide 
to join the profession. 

Etienne 
Ferreira SC
Etienne matriculated 
from Die Hoër 
Volkskool, 
Heidelberg (in the 
then Transvaal) in 
1987. He obtained 
the degrees BCom 
(Law) and LLB from 

the PU for CHE (now NWU) in 1991 and 
1993 respectively. Upon completing his 
articles of clerkship at the end of 1995, 
he was admitted as an attorney, notary 
and conveyancer and practised as such 
until being called to the Bar in 1999. 
He practised at the Johannesburg Bar 
from 1999 to 2015 when he took up dual 
membership with the Pretoria Bar from 
where he practices exclusively since 2018. 
He is a qualified and admitted (non-
practising) solicitor in the jurisdiction 
of England and Wales. He is admitted 
in Namibia as an advocate and is also a 
Fellow of the Association of Arbitrators. 
He has acted as a judge in the Gauteng 
Division, Pretoria. Etienne has a diverse 
civil and commercial practice with a focus 
on insurance and commercial disputes. 
He has been appointed as an arbitrator 
in commercial disputes. He serves on a 
number of sub-committees of the Pretoria 
Bar. Outside of law, Etienne has varied 
and many interests and hobbies. He is 
an avid traveller having spent leisure 
time in more than 35 cities from Maputo 
to Moscow. He enjoys the outdoors as 
a nature lover and farms commercially 
with game and cattle. He is a keen sports 
enthusiast, supporting and following 
almost all ball sports with a preference 
for contact sport. He is a keen reader of 
history and in particular books recording 
the Great Wars and South African history. 
He is currently attempting his hand at a 
fixed wing PPL and has a keen interest in 
aviation. He has been married to Esmé, 
an attorney, for 26 years and together 
they have raised three daughters, two 
undergraduate students and a high school 
learner.
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Christopher 
Woodrow SC
Christopher 
Woodrow 
matriculated from 
Pretoria Boys 
High School in 
1993. Woodrow 
obtained a BLC 
degree in 1996 
(cum laude) and an 

LLB degree in 1998 (cum laude) from the 
University of Pretoria. Amongst others, 
Woodrow was awarded the Juta Law Prize 
(best law student), the Grotius medal (best 
results in the final LLB examination), the 
Butterworths Prize (best dissertation), 
and academic colours for both BLC and 
LLB. In 2000, Woodrow was awarded a 
Fulbright Scholarship to pursue a Master’s 
degree in law at Loyola University, 
Chicago, USA, and to pursue a course in 
Psychology, in human development, at the 
Erikson Institute, Chicago, USA. In 2001, 
Woodrow was awarded an International 
Law Scholarship to pursue voluntary work 
for UNICEF. Woodrow was admitted as 
an advocate in December 2001. He has a 
diverse civil practice comprised inter alia 
of a range of commercial matters, contract 
law cases, matters involving administrative 
law, property law, law relating to financial 
sector regulation, family law and children’s 
rights matters, certain aspects of mining 
and environmental law, and international 
child abduction matters. Woodrow has 
authored and co-authored certain legal 
publications. He has an interest in and has 
been involved in advocacy training for a 
number of years, and he is a member of the 
training committee at the Pretoria Bar. He 
is also the convenor of the Transformation 
and Training committee at Parc Nouveau 
chambers. Woodrow is married to Kate, 
and they have a two-year-old daughter, 
Isabella. They live on a small farm east of 
Pretoria. Outside of the law, Woodrow 
enjoys travel and culture, mountain biking, 
touch rugby, reading, writing et cetera.

George 
Avvakou
mides SC
George was born 
in Pretoria. He 
became keen 
on motorsport 
at an early age 
and pursued 
a career in the 
motor industry, 

qualifying as a Mercedes Benz 
technician in 1979. He participated in 
motorsport from 1977 to 1982 in saloon 
car and single seater racing whereafter 
he commenced his career in law at 
the age of 28. George resumed his 
motorsport interest in 2007, becoming 
chairman of Motorsport South Africa in 
2013 to 2017. George currently serves 
as a Judge in the National Court of 
Appeal of Motorsport South Africa and 
is a member of the ethical chamber 
of the Fédération Internationale 
de Motocyclisme (International 
Motorcycling Federation). He currently 
races in Historic Racing, having won 
three regional championships and has 
been awarded half regional colours in 
motorsport. George obtained the BLC 
and LLB degrees at the University of 
Pretoria in 1987 and 1989 respectively 
and was admitted as an attorney on 
31 July 1990. George served his articles 
of clerkship with Savage Jooste and 
Adams from 1987 to 1990 and was 
appointed as a professional assistant 
there after his admission, and thereafter 
as a director on 1 February 1992. He 
started his own law firm on 1 March 
1996 and practised as such until January 
2008 when he was called to the Bar. 
George has served as an acting judge 
since 2014. George’s practice consists 
mainly of personal injury and medical 
negligence claims, commercial litigation 
and administrative law.

Jolandie Rust 
SC
Jolandie 
matriculated at 
Overkruin High 
School in Pretoria 
and obtained the 
degrees B.Iuris, 
LLB and LLM 
(Commercial 
and Insolvency 

Law – cum laude) from the University 
of Pretoria. She started her career as a 
Chief Estate Controller / Acting Assistant 
Master at the Master of the High Court, 
after which she completed her articles at 
the then Gildenhuys Van der Merwe Inc. 
She had her own practice as an attorney 
for 11 years, during which time she was 
a guest lecturer at the AIPSA course on 
Insolvency law, and at UP on procedural 
law, debt collection and administrations 
in terms of section 74 of the Magistrates 
Court Act. She was a guest speaker at 
an insolvency Law Symposium hosted 
by The Institute for International Law 
Research. She formed part of the Law 
Commission working committee on 
amendments to the Insolvency Act, and 
to the then section 74 of the Magistrates’ 
Court Act. As an attorney, delegations 
of the World Bank consulted with her 
on Insolvency and the micro lending 
industry in Africa, and she was appointed 
as seminar instructor by the Law Society. 
Over a period of eight years, she had 
weekly talks on legal issues on the then 
Radio Rippel and she published several 
articles for the benefit of the general 
public in Geld, which was then an insert 
into the Rapport. She joined the Pretoria 
Bar in 2005 and has acted as a judge in the 
Pretoria High Court on several occasions. 
Jolandie is married and has one child. 
When she still had free time, she was 
awarded a second Dan grading in karate, 
but she is no longer a karate-do. She 
enjoys hunting and target shooting. She 
has back-packed through Europe twice, 
loves to travel as often as possible and 
regularly practises yoga and pilates.

Pretoria
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Pretoria

JUDGE RD 
CLAASSEN
by Judge Johan Louw

Judge Roger Dyason (Talla) 
Claassen tragically passed 
away in a cycle accident 
on 1 December 2021 when 
he was knocked over by a 
car. He was the son of the 
late Judge C J Claassen, 
who was a judge of the 
then Transvaal Provincial 
Division, and the brother 
of the late Judge Neels 
Claassen who passed away 
in June last year.

Judge Claassen clerked 
for his father while 
studying for his BA and LLB degrees 
extra-murally. After graduating, he 
enrolled as an articled clerk with the 
Pretoria attorneys’ firm Dyason Douglas 
Muller and Meyer (now Dyasons) which 
had been founded by his maternal 
grandfather Roger Dyason, after whom 
he was named. He completed his articles 
and was admitted as an attorney in 
1974. He then joined the Pretoria Bar 
and enjoyed a successful junior practice. 
He was a member of the Bar Council 
for a period and took an active part in 
the training of pupils for many years. 
He was awarded silk in 1989 and was 
appointed as an acting judge in the then 
Ciskei in 1990.

active and talented sportsman. During 
the time that I knew him, he took part 
in windsurfing and water skiing, played 
tennis and golf, and cycled. During his 
retirement years, he continued playing 
golf and cycling. He would have turned 
80 in September and was still cycling 20 
to 30 kms twice or three times a week. It 
was while doing this that he sadly met 
his fate.

Judge Claassen was a family man. 
Everyone who knew him on a personal 
level, can testify that he was a humble, 
gentle and generous person. He cared 
for his family, but also for anyone in 
need of assistance. He will be sadly 
missed by all. Rest in peace brother. 

He returned to the Pretoria Bar in 
2000 and was appointed as an acting 
judge in the Pretoria High Court shortly 
after his return. He was permanently 
appointed on 1 May 2003 and retired on 
31 August 2012. While practising at the 
Bar and while on the bench, he was a 
contributor to the Butterworths All South 
African Law Reports. He also annually 
updated the four volumes of the 
Dictionary of Legal Words and Phrases, 
which was originally compiled by his 
father and first published in 1975. This 
he continued doing until his untimely 
death.

But his achievements were not 
limited to the legal field. He was an 

TRIBUTE

 A
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LIMPOPO SOCIETY OF 
ADVOCATES HONOURS 
RETIRED CONSTITUTIONAL 
COURT JUSTICE BESS 
NKABINDE
by Maria Malatji

The first Covid-19 cases were reported 
in South Africa during February 2020 
and from that month onwards, life was 
never the same again. Covid-19 has 
dramatically changed the culture of many 
organisations, as it has the Limpopo 
Society of Advocates (Limpopo bar).

It has been the practice of the 
Limpopo bar to annually honour 
those men and women who have 
impacted the legal profession, but it was 
impossible to do so during 2020 due to 
health challenges brought about by the 
pandemic. Towards the end of 2021, South 
Africa managed to bring the infection 
rate under better control and as a result 
the Covid-19 regulations were relaxed. 
The Limpopo Bar took advantage of this 
situation and hosted its Annual Bar Gala 
Dinner on 27 November 2021 to resume 
the tradition of honouring the luminaries 
in our field, directing its accolades this 
year to retired Constitutional Court Justice 
Bess Nkabinde.

Justice Nkabinde was elevated to the 
bench in November 1999. She served 
without interruption until her retirement 
in December 2017. She also served as the 
Acting Deputy Chief Justice and Acting 
Chief Justice during her term of office. 
Justice Nkabinde served in many courts, 
holding and continuing to hold multiple 
positions in different organisations, 
such as director of the NGO ‘School 
Aid’ in South Africa, governor of the 
International School of South Africa and 
member of the South African chapter of 
the International Association of Women 
Judges.

When addressing the members of the 
legal fraternity at the Limpopo Bar Gala 
Dinner, Justice Nkabinde addressed a 
great many of the challenges faced by the 
legal profession. She said that:

 “Just as complaints are made against 
judges for their alleged misconduct, 
incapacity, or incompetence, likewise, 
we observe tendencies by legal 
practitioners who often take short 
cuts, act rudely to fellow colleagues 
and sometimes to judicial officers, 
adhere to false unfeeling reasoning 
based on excessive self-regard or 
overinflated sense of self-worth. 
Reflection, open discussions and self-
correction seem necessary more than 
ever before.”

The high regard she holds the legal 
profession in was reflected in her 
heartfelt appeal to consider its future. She 
addressed those gathered as follows:
 “Chairperson, and members, I think 

that it is critical that we invest our time 
to properly identify and equip those 

Limpopo Bar
Contributed by Nathi Gaisa

with the potential to assume positions 
and to lead. This will eventually 
help us in the selection processes for 
silk status and/or elevation to the 
bench – because if we select poorly 
the problems will be multiplied and 
seem endless … As the LPC Code of 
Conduct makes clear, attorneys and 
advocates are agents of the rule of law. 
It follows that that agency should thus 
be carried out dignifiedly.”

Justice Nkabinde’s words of wisdom 
served to enlighten and inspire those 
attending the gala evening. We thank her 
for her passionate efforts to maintain the 
integrity and improve the quality of our 
beloved profession, and for the example 
she has set for all those who wish to 
follow in her footsteps.
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Limpopo

PUPILLAGE AT THE LIMPOPO 
SOCIETY OF ADVOCATES
by EN Gaisa

Despite the challenges facing business 
and society in the last two years, the 
pupillage process at the Limpopo 
Society of Advocates (the ‘LSA’ or 
‘Limpopo bar’) has forged ahead. Pupils 
have performed well in their bar exams, 
achieving a pass rate of above 75% since 
2020. A great many of those pupils have 
opted to join the ranks of the LSA.

In 2020, the pass rate measured 
77%, with 94% of pupils deciding to 
join the ranks of the Limpopo Bar after 
graduating. The 2020 pass list:
Fenyane Lavius Emmanuel Sentle 

(MEMBER)
Letsoalo Moshebodi Betty (MEMBER)
Mabena Sarah Beauty (MEMBER)
Maila Malose Isaac (MEMBER)
Makoko Mohlakola Edgar (MEMBER)
Malatji Charles Tshepo (MEMBER)
Mamitwa Mpfumelo (MEMBER)
Mashabela Shokeng Solly (MEMBER)
Masutha Koketso Joseph (MEMBER)
Mathabatha Nthapeletseng California 

(MEMBER)
Matlala Ngwanankgudi Bridgette 

(MEMBER)
Matshethe Mokgadi Donald 
Mboweni Prayer Nomthandazo 

(MEMBER)
Mdunyelwa Ntsindiso
Mgimeti Sydney David (MEMBER)
Miya Hlengiwe Nosipho (MEMBER)
Mohasoa Tebatso Molebogeng 

(MEMBER)
Mohoto Mokgesi John (MEMBER)
Mohubedu Reuben (MEMBER)
Mosila Maputle Phillemon (MEMBER)
Moyo Vusumuzi Toli (MEMBER)
Mphahlele Moses Mogole (MEMBER)
Mudzanani Ndinannyi (MEMBER)
Mulaudzi Thilivhali Elphus (MEMBER)
Musetha Maanda (MEMBER)
Mushiana Rabelani (MEMBER)
Netshimbupfe Mulatedzi (MEMBER)
Rammutla Chuene William (MEMBER)
Rammutla Phuti Christopher 

(MEMBER)
Sikhwivhilu Ndivhuwo (MEMBER)
Siima Innocent Moloko (MEMBER)
Singo Happy (MEMBER)
Tshisikule Mashudu Isaac (MEMBER)

The pass rate remained high in 2021 at a 
steady 77%, marking another successful 
year for those who learnt the business 
of their legal practice in Limpopo. The 
list of those eligible to be members from 
last year stands as follows:
Komape Mmanare Derrick (MEMBER)
Kotsoane Eric Paballo
Kunelisi Khanya
Lebepe Sentle Swidi
Makgopa Lebogang Suzan (MEMBER)
Mathebe Mpubane Mox (MEMBER)
Mojela Tshepo Kennedy (MEMBER)
Mpotoane Mmamontle Christina 

(MEMBER)
Mudau Khathutshelo Bright (MEMBER)
Muchopa Michael Manomano 
Muofhe Thanyani Valeria 
Nelwamondo Rolivhuwa  
Nemukondeni Phumudzo (MEMBER)
Ramonyai Mothekoa Gratitude 

(MEMBER)
Raselebana Alpheus Tshepo
Reeve Roelof Lionel (MEMBER)
Sako Phenyo Victory  
Senyatsi Mack Godfrey (MEMBER)
Shaku Lefelane Frans (MEMBER)
Tshehla Sephule Titus (MEMBER)

This year 24 more hard working souls 
are undergoing pupillage. They are:
Duvenhage Chuene Desire
Kabini Fanie Sydney 
Legodi Mpho 
Lekalakala Immina Mahlako
Mabasa Tsakeriwa Jackson
Madingana Hlengani Steven 
Maisela Ramilana Raymond
Makuwa Lerato 
Maluleke Hlulani
Mamosebo Senamolela Phineas
Mampa Mabushe Eugene
Mashaba Matema 
Masiagwala Tshivhidzo Francis 
Molai Mabandla Godwill
Molapo Lihaelo Bridgette
Molele Ramorongwa Frans
Ndiene Tshitamba
Nkabinde Siyabonga Michael 
Papala Rapetse Samuel 
Rangolo Morrilyn
Rasesemola Mosima Jane
Sefoka Agnes
Sibeko Ntombana
Tefu Melida Refilwe

We look forward to another successful 
year as we strive towards achieving 
increasing pass rates and towards 
attracting the brightest talent to the 
LSA. We wish our current cohort of 
pupils all the best for their exams later 
this year. A
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The Constitution is our book of redemption. Once lauded 
for its promise, the Constitution has been betrayed by 

the government of the African National Congress and its 
auxiliaries.1 However, here I continue my work2 of exploring the 
origins of constitutional thought, from colonial conquest, black 
radical thought and the struggle against apartheid to answer 
the question: Why should we stand by the Constitution, even as 
political forces seek to undermine its spirit?

One of the reasons is our collective histories and the history 
of the Constitution itself. The preamble of the Constitution 
recognises the “injustices of the past” and undertakes to correct 
them.3 But what are the “injustices” to which the Constitution 
refers? And where does the Constitution come from? What 
were its founding influences? 

Although there is much to contest here, let us begin the work 
of excavation of the true origins of constitutional thought. The 
story, of course, begins in the Cape. 

OUR BOOK OF REDEMPTION
On the origins of Constitutionalism 

in South Africa
by Tembeka Ngcukaitobi SC, Johannesburg Bar

While the Dutch engaged in brutal wars of extermination 
against the indigens of today’s Western Cape, the British did 
so on a larger scale, and greater intensity against the Brown 
skinned and flat nosed inhabitants of the Eastern Cape. Recent 
books have shone a spotlight on the injustices caused to the 
Xhosa speaking peoples of the Eastern Cape in the wars of 
dispossession which took place from the end of the 18th Century 
and most of the 19th century. John Laband’s Land Wars is a case 
in point.4 During those wars, the British empire accumulated 
vast amounts of wealth by dispossessing the native people of 
theirs. Territorial possession remains the most visible sign and 
legacy of those wars. 

It has not been easy for the ANC government to undo the 
racial disparities in land ownership. That is why today economic 
activity, as illustrated by land ownership largely remains the 
exclusive reserve of whites. By contrast, save for a tiny sliver of 
the fortunate few, Africans are spectators in the land game.5 

Samuel Daniell Bush-men Hottentots armed for an expedition (1804)



forum

31Advocate April 2022

The Big Lie
As more light is shed on the historical plight of the Xhosa 
people, there is a risk of rendering invisible other indigenous 
people, the Khoikhoi and the San of the Cape. The 
Constitution’s reference to “the injustices” of past refer to the 
enduring pain inflicted on those societies too. The Lie of 1652 6 is 
an important book which fills the void of memory about what 
happened to entire peoples – the Khoikhoi and the San. Yet the 
sheer vastness of the lost historical record may prove this to be 
an unfillable void – the Constitution’s promise of “healing the 
divisions of the past” may be incapable of achievement, simply 
because we do not know enough about how an entire people 
disappeared. In a history written in blood, it is not easy to know 
where to start. Since there is no single past, the Constitution’s 
idea of past injustices imposes a duty on current generations to 
find our multiple and many pasts. 

Perhaps, the most notorious of the Dutch settlers to the 
Western Cape was Johan Anthoniszoon van Riebeeck ‘Jan’, the 
Commander of the Dutch East India Company. A few months 
after his arrival at the Cape in 1652 he would note in his diary: 
“the Khoikhoi had come within a short distance of the Fort with 
thousands of cattle and sheep”. He was vexed at the sight of 
so many fine herds of cattle and his inability to buy them. His 
cunning idea, however, was not to buy the Khoikhoi cattle, but 
to take them by force. With only 150 men he could confiscate 
11 000 cattle “without danger of losing one man, and many 
savages might be taken without resistance, in order to be sent as 
slaves to India, as they will always come to us unarmed”.7 

For 100 years thereafter the Dutch plundered the villages 
of the Khoikhoi, stealing the cattle, enslaving the population, 
murdering children, imposing total political control over the area. 

Common South African mythology holds that the demise 
of the Khoikhoi population can be ascribed to the smallpox 
epidemic of 1713.8 This, however, is not the full picture.9 By the 
late 1700s there remained a sizeable population of the Khoikhoi 
and the San people in the Cape. Many of them were at that 
stage in the servitude of the Dutch. The remaining, independent 
population, would be destroyed by Dutch bayonets and guns. 

In 1774 the Dutch government in the Cape gave an order 
to seize or kill “the bushmen or wandering Hottentots”.10 No 

time was wasted by the Dutch commandos – a rag tag army 
of “boors” as they called themselves – to carry this out. They 
murdered people, stole their possessions and destroyed what 
they could not take. They sought to take “the Bushmen” by 
surprise “to come upon them at night, or by early dawn of day, 
and to begin the work of slaughter before their destined victims 
had time to arm themselves or to make their escape”.11 The 
numbers of the dead were especially numerous. For instance, 
in September 1774 a “boor commando” shot and killed 96 
San people and took their women and children as prisoners 
distributing them amongst the Dutch for slavery. Another 
commando murdered 142, taking captive more than 100 women 
and in the course put to death all of the men. 12 

The cruelty was not isolated. In 1787 two field-cornets 
reported to the Dutch Administration in the Cape that they had 
killed 67 “Bushmen but they could not kill more” because they 
were short of powder and lead. In their report they noted that 

“Since there is no single past, the 
Constitution’s idea of past injustices 
imposes a duty on current generations to 
find our multiple and many pasts.”

On the origins of Constitutionalism in South Africa

Charles Davidson Bell Jan van Riebeeck arrives in Table Bay
in April 1652 (1851)

Samuel Daniell Korah Hottentots preparing to remove (1804)

Samuel Daniell Bosjesmans frying locusts (1804)
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the San “live in the mountains like baboons; they fire 50 or 100 
times before we kill them: we therefore most humbly apply to 
you to send us 600 pounds of gunpowder, and 1200 pounds of 
lead”.13 

Amidst the barbarism of the Whites of the Cape, European 
Christian missionaries were proselytizing, telling the Native 
people to turn to God, repent and “their sins would be forgiven 
[and] the doors of heaven open up”.14 Christianity only served to 
open further social cleavages amongst the Khoikhoi. Those who 
accepted Christianity were treated as enemies. One Khoikhoi 
declared that “if any Khoikhoi left to become a Christian they 
dare not return, or they would be murdered”. The deprivation 
of their land and robbery of their cattle by Europeans had 
turned them to “a life of savage, a life of plunder”.15 

By 1806 the British government had extended its sphere of 
influence, placing the Cape under British rule. In law, it banned 
slavery. In reality, the hunting, the murder and the enslavement 
of the Khoikhoi did not abate. The Dutch were now required 
to report to the Government of the Cape of Good Hope. One 
of them, John A van Wyk a field cornet reported in June 1824 
about the acts of the commandos “that have proceeded against 
the Bushmen in my time”. He could only say that he had “gone 
out with many commandos, and have killed Bushmen, but 
never captured any”. Two years earlier another field cornet, G 
D Joubert could not say how many San people his commando 
had killed but they had taken “away seven sleeping babies of 
the Bushmen, and two of the elder children”.16

Violence was not the only method to steal land and cattle. 
Trickery, deception, fraud were part of the story. The Xhosa 
people experienced this first hand. A young colonial military 
officer, John Graham, had been sent to the eastern frontier in 
1809. One of his early achievements, in 1812, was the expulsion 
of the Xhosa under their chief, Ndlambe from the Zuurveld, a 

stretch of land between the Sundays river and the Fish river, 
part of the land which was allocated to some 5000 British 
settlers in 1820. Some 20 000 cattle were confiscated, large fields 
were burnt and Ndlambe’s people sought refuge from the 
neighbouring land, which was under Ngqika, another Xhosa 
chief and a nephew of Ndlambe.17 

Yet the British would also later lay claim to Ngqika’s land. 
This is where the fraud was committed. It began in 1816 

when British governor of the Cape, Charles Somerset conferred 
Ngqika the “supreme chief” of the Xhosa nation, a title which 
Ngqika declined. Somerset would not take no for an answer 
and “recognised” Ngqika as the great chief of all the Xhosa. 
Influenced by his proximity to the British, his imaginary power 
must have gone to his head. Ngqika started issuing orders 
to the other Xhosa chiefs in the surrounding areas. A united 
force of the Xhosa chiefs would retaliate routing the phantom 
Xhosa “king”, taking many cattle and reducing his status to size 
in 1818. In turn, Ngqika solicited the help of the British, who 
invaded Ndlambe’s land. According to Dyani Tshatshu [Jan 
Tzatzoe], in this battle – known to the Xhosa as Amalinde – the 
British took “a great many cattle from [Ndlambe’s] tribe, and 
shot a great many people. Ngqika only got a few old cows, and 
the government took all the fat cows and the fat oxen”.18 

The retaliation of Ndlambe’s Xhosa under the influence of 
their prophet of war and traditional healer Nxele ka Makhanda 
ended in disaster for Ndlambe’s men, who were annihilated 
in the so-called “siege” of Grahamstown in 1819. But that 
year, also saw a fraudulent “treaty” being “signed” between 
Ngqika and Somerset to extend British territory from Fish 
river to Keiskamma river and “cession” of some 10 000 square 
kilometres to the British. For the years to come, the British 
would force the Xhosa off valuable property acting in terms 
of this “treaty”. Apart from the intimidating atmosphere of 

On the origins of Constitutionalism in South Africa

“By 1806 the British government had 
extended its sphere of influence, 

placing the Cape under British 
rule. In law, it banned slavery. In 

reality, the hunting, the murder 
and the enslavement of the 

Khoikhoi did not abate.”

Samuel Daniell New Theatre, Hottentot Square (1804)
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the conclusion of the treaty – the British having proven their 
military prowess over the Xhosa a few months earlier – the 
surrounding circumstances put a serious question mark to the 
legality of the treaty. Ngqika could not write or read. Nor could 
he speak Dutch or English. The original version of the treaty 
was written in Dutch. While the treaty was verbal, at least from 
the side of the Xhosa, when Somerset returned to Cape Town, 
he produced “a very precise and formal document”, which 
he did not bother to send to Ngqika for either interpretation 
or “signature”. During the discussions over this treaty, three 
languages were used – English, Dutch and Xhosa. It is perhaps 
no surprise that to the day of his death, Ngqika denied ceding 
territory to the British as alleged by Somerset. 

The greater problem was that Ngqika – to Somerset’s 
knowledge – had no authority to dispose of any part of Xhosa 
land without the consent of the other chiefs. In Xhosa custom, 
he had no paramountcy over other chiefs and their territory. 
Andries Stockenstrom, the colonial landdrost (or magistrate) 
from Graaff-Reinet who served as “interpreter” in these 
negotiations confirmed the source of Ngqika’s authority based 
on the fact that “the government had constituted him the 
supreme authority there”. However, according to Stockenstrom 
Ngqika “was not the chief of all the tribes. There was a tribe 
known under the name of Pato, which never was subject to his 
control, and that country, also toward the coast, I do not think 
was ever properly under Ngqika’s dominion”. These were not 
isolated acts of trickery, taking place some 10 000 kilometres 
away from London. The evidence surrounding the treaty was 
given at the British House of Commons, but was ignored, and 
the Cape settlers were allowed to forcibly take land in terms of 
the treaty.19 

Tim Keegan20 has masterfully recorded the brutality of 
the British, as seen through the eyes of Dr John Phillip, a 
missionary whose sympathies lay with the native people of the 
Cape. 

On the origins of Constitutionalism in South Africa

On 10 August 1836, Dr Phillip could report to the London 
Missionary Society meeting that extensive districts of the 
Eastern Cape once occupied by a large, happy pastoral race 
were left without people, except the occasional white intruder, 
holding farms of 10 000 acres, enjoying the “grim tranquillity” 
of empty land. Dr Phillip’s accounts continued: 
 ‘If a traveller who had visited South Africa, 25 years ago, were 

to take his stand on the banks of the Sundays river, and ask 
what had become of the Natives whom he saw there in his 
former visit; if he would to take his stand again on the Fish 
river and thus extend his views to Caffraria, he might ask the 
same question; and were he to take his stand upon the snow 
mountain, behind Graaff-Reinet, (he would have before him a 
country containing 40 000 square miles) and ask where were the 
various tribes that he saw there 25 years ago, no man could tell 
him where they were.’21

The remaining Khoikhoi were put into work, in conditions 
worse than slavery. Slave laws were not extended to them. This 
was the source of their suffering. The irony was that formally 
enslaved people had legal recourse. They could report the 
cruelty of their masters, and in some few instances obtain legal 
redress. The Khoikhoi, the San, the native people of the Eastern 
Cape could not legally be enslaved but could be treated worse 
than enslaved people, with no legal protection. They were 
the subject of Vagrancy laws, the Pass laws which imposed 
restrictions on movement, unless it was for work purposes. As 
the wars of political and economic conquest against the Xhosa 
continued, the Khoikhoi, the San of the Cape were not actually 
vanquished, but exterminated. The big lie of history has been 
to blame the smallpox epidemic of 1713 as the sole cause of the 
decline and disappearance of the Khoikhoi and San populations. 
When we repeat this lie, we sanitise, we bury, we erase the facts 
of history from our collective imagination. We render hollow the 
constitutional recognition of “injustices of the past”. 

Samuel Daniell The Military Station at Algoa Bay (1804)

“The big lie of history has been to blame the 
smallpox epidemic of 1713 as the sole cause of 
the decline and disappearance of the Khoikhoi 

and San populations. When we repeat this lie, we 
sanitise, we bury, we erase the facts of history from 

our collective imagination. We render hollow the 
constitutional recognition of ‘injustices of the past’.”
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From the 1923 African Bill of Rights to the 
Freedom Charter 
The second half of the 19th century was marked by the 
ambivalence of British policy towards South Africa. The wars 
of territorial conquest intensified. Yet as more land territory fell 
to the hands of the British settlers, official policy towards the 
Native people of the Eastern Cape appeared to change. In the 
early 1850’s the laws of the Cape were relaxed to allow Coloured 
people the right of franchise. But they had to prove property 
and meet educational standards. This was also the period 
where large numbers of African children obtained education in 
Christian missionary schools. Much has been written about the 
earlier missionary schools as sites of “civilisation”. Yet it is worth 
noting that at the beginning African children were kidnapped 
and forced to attend these schools. What these children were 
taught was to embrace a new way of being, a negation of their 
cultural norms and aspiration towards European sensibilities. 

The Founders22 makes the point that the intention of native 
education was to establish a class of enlightened “Black 
Englishmen” as purveyors of European thought and ideas. 
However, these schools also produced a generation of the first 
black intellectual class educated in the same subjects as their 
British counterparts. Out of this class emerged the founders of 
the African National Congress, launched in 1912, as a platform 
to unite all African people, across tribal identities – in fact, 
the establishment of the ANC marked the negation of tribal 
identities and the forging of a new Black nationalist identity. 
No longer would African people resist White aggression in their 
tribal enclaves, they would do so as a single, Black united force. 

The national identity was reflected in the founding 
documents and in the composition of the leadership of congress. 
Although the Berlin Conference had created boundaries 
in Africa by 1884, in 1912 already the ANC was acting to 
undermine these boundaries. The pool from which it drew 
its leadership recognised no such boundaries, as leaders from 
Zambia, Botswana, Malawi would become part of the nascent 
political movement. The ANC contested South Africa’s founding 
doctrine of racial segregation, entrenched in documents like 
the Treaty of Vereeniging, the South African Act of 1909 and the 
Natives Land Act of 1913. What they had in mind was a radically 
different conception of South Africa which had to accommodate 
all its races. Notably, notwithstanding their experiences of 
conquest and domination, South Africa’s future, they reasoned, 
was based on the accommodation of everyone, without regard 
to race. 

An enduring feature of the dream of the founding 
generation of the ANC was to end racial inequality. This had to 
be achieved through the Bill of Rights. Hence, in 1923, the ANC 
adopted the first Bill of Rights for South Africa. Ironically, this 
document incorporated the vision of equality as espoused by an 
arch colonialist Cecil John Rhodes under the slogan: “equality 
for all civilised man south of the Zambesi”. 

The adoption of a Bill of Rights was a profound moment. 
Some five years earlier, under the guidance of one of its most 

able members, Richard Msimang, the ANC had formulated 
its own constitution. As testament to his commitment to 

On the origins of Constitutionalism in South Africa
PH

 Parsons

The Freedom Charter as written on the wall of the Palace of Justice, 
Church Square, Pretoria



forum

35Advocate April 2022

constitutional government by the late 1930s Msimang would be 
described as a ‘a great lawyer’ and ‘a real constitutionalist’. The 
constitution of the ANC was a model for a future South Africa. It 
borrowed the Westminster style of government, comprising the 
executive and a parliament, which included a senate – drawn 
from chiefs and traditional leaders.

The ideas of a constitution, the Bill of Rights and equality 
remained part of the folklore of the ANC for much of its early 
20th century thinking. Aggressive Afrikaner nationalism became 
the order of the day from the 1920’s, as the British government 
adopted a policy of appeasement towards the Afrikaners 
following the adoption of the Balfour Declaration in 1917. 
This meant the hegemony of White views as the Afrikaners 
sought to impose their language, culture and promote their 
economic position to place themselves on par with their English 
counterparts. Africans were not forgotten as such, but they were 
not treated as autonomous political actors but as subjects of 
political control. 

This period also saw the consolidation of capitalism driven 
by global mining interests, creating a class system in which the 
workers were African and mining bosses and the managerial 
class were White. But there was also an emerging Black 
professional strata of teachers, doctors, lawyers, journalists and 
businessmen. The dream that inspired the founding of the ANC 
lived on, even as the ANC organisationally faltered to near 
extinction during the disastrous presidency of Pixley ka Isaka 
Seme between 1930 to 1937, as noted by Bongani Ngqulunga in 
his The Man Who Founded the ANC.23 The Second World War of 
1939, taking place primarily in Europe gave a fresh, although 
deceptive impetus for the possibility of African freedom. The 
Atlantic Charter of 1941 drawn between the British and the 
Americans as a vision of the post-world war European society 
gave a temporary hope to Africans across the world. 

The main idea of the Atlantic Charter was self-determination. 
Sir Winston Churchill, British prime minister, one of the main 
proponents of the Atlantic Charter, was keen to extend the 
Charter’s reach to all European societies which were liberated 
from Nazi rule. Here, in South Africa one of the most thoughtful 
men of the time, Dr Alfred B Xuma, sought to theorise how the 
principles of the Atlantic Charter could apply to the situation 
of the oppressed African people of South Africa. Xuma’s vision 
led to the preparation of the Africans’ Claims document, 
in which a statement of the Bill of Rights for Africans were 
contained. Although much more expansive than any document 
that had ever been produced by the ANC before, the African 
Claims continued a tradition of commitment to constitutional 
government, the Bill of Rights and the principle of equality 
which were foundational to the ANC in 1912. 

The African Claims document produced in 1943 was a 
clear vision for a new South Africa after the end of racial 
discrimination. Voting would be extended to all adults, 
regardless of race. There would be a right to vote and to 
be elected to Parliament, Provincial Councils and other 
representative institutions for all. The courts would dispense 
equal justice to all. There would be freedom of movement 
and residence. Restrictive laws such as the Natives Land Act 
would be scrapped. There would be the right of freedom of 
the press. The right to the sanctity and inviolability of the 
home would be guaranteed to every family. Everyone could 

own, buy, hire lease and occupy land without any restrictions. 
There would be a right to engage in any occupation, trade or 
profession without discrimination. Employment in the public 
service would be open to all. Every child would have the 
right to “free and compulsory education”. Every child would 
be entitled to admission to technical schools, universities and 
other institutions of higher learning. There would also be equal 
pay for equal work and equal opportunity. Unfair policies and 
practices in employment would be abolished. 

The African Bill of Rights, as the document came to be 
known, has not been as popular as the Freedom Charter of 1955. 
Yet the Charter’s spirit lies in the African Bill of Rights. Arguably, 
the most important declaration of the Freedom Charter is that 
“South Africa belongs to all who live in it, Black and White, 
and that no government can justly claim authority unless it is 
based on the will of all the people”. This was the proposal of the 
African Bill of Rights, flowing from the 1923 Bill of Rights, itself a 
founding idea of the ANC. The Freedom Charter has weathered 
many political storms. The National Party once claimed that 
the Charter was a communist document. However, the moving 
spirit behind the Charter, Professor Z K Matthews refuted the 
charge of the communist character of the Charter.24 According 
to him, the Charter was an extension of the African Bill of 
Rights. Its role was to refine the African Bill of Rights in the 
light of the National Party aggression since 1948 and to explain 
the conditions of government in a free, united and democratic 
South Africa. 

The Charter repeated many of the statements of rights 
contained in the African Bill of Rights. Unlike the African 
Claims which placed emphasis on individual liberties, the 
Freedom Charter’s prime occupation was the economic sphere. 
It proclaimed that the “national wealth of our country, the 
heritage of all South Africans shall be restored to the people”. 
The mineral wealth, beneath the soil, the banks and monopoly 
industry “shall be transferred to the ownership of the people as 
a whole”. Industry and trade would be controlled to assist the 
well-being of the people. The land would be “redivided amongst 
those who work it”. There would be work and security. Men and 
women of all races would “receive equal pay for equal work”. 
The Charter promised “houses, security and comfort” and to 
use “unused housing space” for homeless people. It would 
provide free medical care and hospitalisation to all people “with 
special care for mothers and young children”. Slums would be 
demolished and new suburbs with transport, roads, lighting, 
playing fields, creches and social centres built. Orphans, the 
aged, the disabled and the sick would be cared for by the State. 

A combination of the social and economic aims of the 
Charter and the individual liberties of the African Claims would 
form the bedrock of the ANC’s late 20th century liberation 
rhetoric. By the early 1990’s the collapse of the Whites only 
regime was inevitable. But what would replace it was still 
contentious. For its part, and to an argument I made in The Land 
is Ours, the ANC returned to its roots. It would rekindle the 
spirit of the constitution, the Bill of Rights, universal franchise, a 
government based on the will of the people and a commitment 
to social and economic justice. These ideas would be the 
epicentre of a new constitutional vision, based on the popular 
will of the majority. 

More still had to be done. 

On the origins of Constitutionalism in South Africa
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Constitutional Supremacy
The political power of the majority would be restrained by the 
power of the law. While the ideas of judicial independence and 
equality before the law were part of the fabric of ANC thought, 
a new idea of constitutional supremacy entered the lexicon of 
the ANC. This was not hard to embrace even as communist 
dogma had some influence in some of the policies of the time. 
Experiences of unrestrained, despotic White governments for 
350 years could not be forgotten. Although the judges were 
unelected, they were seen as an essential check on the power of 
elected government: hence the foundation of the Constitution is 
the rule of law.

In these days where the promise of the Constitution stands 
betrayed, it is easy to ask if constitutionalism is the problem. 
Yet if we take a longer, wider historical trajectory we can see 
that the preamble to our Constitution was written in blood. The 
“injustices of the past” is not a legal slogan. It is a reminder of 
the land that was confiscated by war, an affirmation of the cattle 
stolen by European invaders. The Constitution is the living spirit 
of the countless number of Khoikhoi and San children whose 
little skulls were smashed against the unforgiving rocks of the 
mountains of the Cape. 

When all is said and done the Constitution embodies multiple, 
painful pasts. These are the “injustices of the past” to which the 
Constitution pays homage. Its founders, Pixley ka Isaka Seme, 
Dr Alfred Bitini Xuma, Alfred Mangena, Richard Msimang and 
Charlotte Maxeke knew of these injustices first hand – yet their 
views were to confront injustice with justice. Their intellectual 
heritage has often been overlooked. Later influences from 
both within and outside the liberation movement, in the 1970s 
and the 1980s, have sometimes been given a pre-eminent role 
in introducing constitutional thought to South Africa. But 
by recalling the African origins of constitutionalism, we can 
make sense of its promise. The Constitution can, and perhaps 
once again, play its redemptive role – helping us navigate the 
treacherous terrain of our present, uncertain times. A

Tembeka Ngcukaitobi is the author of Land Matters: South Africa’s 
Failed Land Reforms and the Road Ahead (Penguin, 2021). A 
shorter version of this article was published in the Mail & Guardian.
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Sometime in late April 2003, I hauled myself up the 16 floors 
of “San Jose”, a derelict building in Johannesburg’s inner city. 

I was a young researcher working with the Centre on Housing 
Rights and Evictions to document the living conditions of very 
poor people now living in once fashionable high-rise tenements. 
Despite being derelict, and having no water or electricity supply, 
San Jose was home to well over 300 people. Some had been 
evicted from other buildings and moved into empty units long 
abandoned by their owners or tenants. Others were people who 
had bought units in San Jose when it was a sought-after place to 
live. But they had been unable to move on to better housing as 
the building started to deteriorate when capital took flight from 
Johannesburg’s inner city in the late 1980s and early 1990s.1 

At the same time that money left Johannesburg to follow 
more lucrative property investments to the north of the city,2 
the influx controls that had kept South Africa’s majority African 
population out of its major urban centres under apartheid 
collapsed; and were eventually repealed. This meant that large 

numbers of relatively poor people were looking for a foothold 
in Johannesburg’s urban core. High vacancy rates, coupled with 
the willingness of slum landlords to pack their buildings full of 
tenants who were willing to pay over the odds for substandard 
accommodation, meant that living conditions in the inner 
city gradually deteriorated over the course of the 1990s. The 
Johannesburg inner city gently slipped beyond the control of 
the state and private landlords, and became the site of a large 
number of often overcrowded and unhealthy slum properties.3 

On the 16th floor of San Jose, there was the shell of a stylish 
penthouse. Its large, open-plan hallway was now home to 
several young men, sleeping on foam pallets and old base sets, 
with curtains and cardboard partitions put up for privacy. 
This was the antechamber of their urban dream. They had 
come to Johannesburg from KwaZulu-Natal to find work – 
any work – that would allow them to support parents, wives, 
girlfriends and children back in rural homesteads hundreds of 
miles away. These young men were petrol pump attendants, 

MAKING SPACE FOR TRANSFORMATION
Property law and the Constitution as 

an agent for social change
by Stuart Wilson, Johannesburg Bar

San Jose, a block of flats in Olivia Street, Berea by Guy Tillim (2005)
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security guards, cleaners and scrap collectors. The lucky ones 
were waiters or shop assistants. Few earned more than R2 000 a 
month, most significantly less. But their wages were, for them, 
small fortunes. They represented access to a cash economy and 
to consumer goods that were beyond their reach in the homes 
they had left behind. 

Here, in the ruins of a 1960s modernist daydream, new 
plans and aspirations were being formed. A new life was being 
imagined and built on the fumes of capital. 

As I interviewed the penthouse crew, and most of the other 
residents of San Jose, it became clear that these dreams and 
aspirations were under threat. Few people of any means were 
keen to live in central Johannesburg in the mid-to-late 1990s. 
However, by 2003, that was changing. The City of Johannesburg 
Metropolitan Municipality was embarking on a series of slum 
clearances. The idea was to have San Jose, and hundreds of 
other buildings like it, declared unfit for habitation, and to 
obtain court orders evicting their residents on to the streets, 
apparently for the sake of their safety.4 Once empty, the 
buildings could be handed over to private property developers 
who would renovate them and let them out at a profit, taking 
advantage of the now renewed demand for middle- and upper-
income housing. Of course, this housing would be beyond the 
means of the people who had to be evicted to make way for it.5

The trigger for this process was the service of hundreds 

of urgent eviction applications in each building. In San Jose, 
and in every other inner city building where I conducted my 
research, these eviction applications were produced by the 
dozen. The applications would all make the same, standard 
form allegations about the absence of utilities and poor sewage 
reticulation. They would all play on the same prejudices 
about urban slums, and insinuate – without ever actually 
demonstrating – that the building was a hideout for violent 
criminals and sex workers. 

The eviction applications were instituted in terms of section 
12(4)(b) of the National Building Standards and Building 
Regulations Act 103 of 1977. That provision permits a municipal 
building control officer to issue a notice demanding someone 
leave their home if, in the building control officer ’s opinion, 
this is necessary for their safety. Once the notice was issued, the 
municipality would generally apply to court to give effect to it. 
These applications invariably presented the current occupants 
of the buildings they targeted with the same “choice”: leave 
their homes in compliance with the notice, go to court to try to 
defend themselves against eviction, or be violently removed.6  

Of course, few people living in these buildings – most of 
them fairly recent migrants from rural South Africa – could 
hope to marshal the legal and financial resources necessary to 
oppose their eviction in court. The result, for most, was their 
prompt dispossession. Between 2000 and 2006, 122 eviction 
orders were obtained from the Johannesburg High Court, 
and approximately 10 000 people lost their homes when these 
orders were executed.7 Most, if not all, ended up moving on to 
another derelict property in the same area.8

The speed with which the law was able to dispossess so 
many people was all the more remarkable, given that, just three 
years before Johannesburg’s inner-city regeneration programme 
kicked in, South Africa’s final post-apartheid Constitution had 
sought to draw a line under mass evictions of African people by 
the state. 

The Constitution, which came into effect on 4 February 
1997, was perhaps the most ardent statement of faith in the 
law’s capacity to bring about egalitarian social transformation 
in human history. It was the product of an improbable 
compromise between the rulers of the racist apartheid state 
and the leaders of the African National Congress (ANC) 
committed to apartheid’s destruction, by revolutionary 
violence if necessary. The Constitution ceded political power 
to the African majority by introducing universal adult suffrage 
and a common voters’ roll. This replaced a racially stratified 
voting system where Indians and Coloured people were junior 
partners in a white-dominated polity, and in which Africans 
were given no vote and no national political representation at 
all. 

The price of the political kingdom, though, was a much 
weaker commitment to economic transformation than the 
African majority had initially aspired to. In the Freedom 
Charter,9 South Africa belonged to all who lived in it, and 
the land was to be shared among those who worked it. The 
Constitution postponed this dream. Racial patterns of property 
ownership were preserved, and expropriations of property 
were subjected to compensation requirements. Beyond 
the Constitution, the ANC committed itself to a neo-liberal 
economic orthodoxy.10 

“In the Freedom Charter, South Africa 
belonged to all who lived in it, and 

the land was to be shared among 
those who worked it. The Constitution 

postponed this dream. Racial patterns of 
property ownership were preserved, and 

expropriations of property were subjected 
to compensation requirements.”

Property law and the Constitution as an agent for social change
Yolanda Booyzen
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Economic transformation was not abandoned, however. 
The Constitution made provision for the adoption of laws 
authorising land restitution and redistribution.11 It also provided 
for an apparently generous list of socio-economic rights: 
not to be arbitrarily evicted, to be provided with adequate 
housing, to healthcare, to education, to social security, to a 
healthy environment and to fair labour practices. The task of 
giving content to these rights, though, was almost invariably 
deferred to future legislative intervention, or jurisprudential 
developments based on the evaluation of policy through the 
prisms of “reasonableness” and “progressive realisation”.

Perhaps most importantly, all existing law was left intact.12 
This included the common law of property, which had lent itself 
so easily to the project of colonial and apartheid dispossession of 
the African majority.13 Much of the colonial and apartheid legal 
regime would have to be carefully unpicked by the development 
of a strongly egalitarian, transformative constitutional project in 
the months and years to follow.

The net result of all of this was that the intricate relationship 
between property and prejudice that sustained a racist state for 
over 300 years remained substantially intact. It was, however, 
placed on notice that constitutionally driven social change was 
in the offing. 

My book, Human Rights and the Transformation of Property, on 
which this piece is based, is about how far and to what 

extent the South African Constitution has been able to unpick 
the powerful connection between property and prejudice 
that underpinned colonialism and apartheid. In making this 
evaluation, I confront the paradox embedded in the faith South 
Africans have placed in constitutional and legal forms to achieve 
social transformation, and engage the long-standing debate 
about the extent to which law can structure and direct social 
change. 

The engagement of law and legal processes to evict 
10 000 people from their homes so soon after the passage of a 
Constitution meant to bring mass evictions to an end is both 
paradoxical and entirely unremarkable. The South African 
Constitution’s aspirational content notwithstanding, the power 
structures that sit at the heart of South African property law 
remained intact. Within those power structures, poor people 
were vulnerable to eviction, at the hands of rich people and the 
state. 

This paradoxical quality to the law has long been an object 
of study, along with the contradictions inherent in using law 
and legal forms and processes to achieve social change. The 
law promises emancipation, yet requires obedience. It insists on 
its own equal application, but can seldom be engaged except 
by those with the resources necessary to deploy lawyers, their 
expertise and the money to pay for it. It promises justice, but 
its institutions, processes and ideology everywhere sustain 
injustice, in the form of the wrongful deprivation of liberty, the 
infliction of state and corporate violence and the dispossession 
of the poor and vulnerable. 

And yet, at least in South Africa, faith in seeking change 
through creating and enforcing legal rights appears to be 

“The engagement of law and legal 
processes to evict 10 000 people from 
their homes so soon after the passage 
of a Constitution meant to bring mass 

evictions to an end is both paradoxical 
and entirely unremarkable.”

Property law and the Constitution as an agent for social change
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stronger than ever before. The courts themselves are perceived 
as a key arena of dissent in our dominant-party democracy. 
Social movements, such as Abahlali baseMjondolo, the Anti-
Privatisation Forum and the Treatment Action Campaign, 
together with labour unions, regularly turn to the courts to 
advance and defend their interests – as do thousands of other 
individual and group litigants where they can marshal the 
resources necessary to do so.14

Where does the truth lie? Are we profoundly mistaken 
about the law and its capacity to achieve social change? Or can 
struggles about the law, in some non-trivial sense, actually drive 
social change? I suggest that we are not mistaken in assigning 
value to law as an agent of change, but that the available 
theories of law’s role in social change are not adequate to 
account for what happens when people – whether organised 
political groups or ordinary men and women – turn to the law 
and lawyers to advance their social interests. I want to suggest 
that law and social change are most intimately and powerfully 
linked, not on the grand scale of elite political struggle, but in 
more modest, everyday struggles about the terms on which 
ordinary men and women respond to and shape the limits 
placed on their range of autonomy. Struggles about the scope 
and content of property law are a paradigmatic example, 
because they shape the terms on which men and women access 
the resources necessary to sustain a dignified, autonomous 
existence.

If the relationship between law and social change is 
conceptualised in this way, the apparent paradox of trust in 
the law’s emancipatory potential in the face of its oppressive 
realities can be resolved. Because law helps structure the terms 
on which dignity, autonomy and resources are available to 
everyday agents, influence over the shape and content of laws 
tends to decide whether the law is experienced as repressive or 
emancipatory.

The standard accounts of the role of law in social change 
have yet to capture this complexity. At their most basic, they 
either reduce law to an epiphenomenon of the balance of 
political and social forces, or, at best, an instrumentality through 
which social change is effected by people who have the 
specialist knowledge necessary to integrate it into an effective 
political strategy. The “law as epiphenomenon” account simply 
misconstrues the nature of law and the role it plays in social 
practice. The “law as instrumentality” account correctly assumes 
that law is at least partially autonomous from the power 
relationships to which it can be applied, but fails to ask why this 
is so, and what flows from law’s status as a structurant of social 
practice.

Something beyond the standard accounts is required. I argue 
that the development of property law in post-apartheid South 
Africa offers an account of law as a social structurant that shapes 
the spaces within which agency is possible. Law constitutes 
a fundamental form of social practice. It is woven into the 
background attitudes and constraints within which ordinary 
people negotiate the terms of their interactions with one 
another: “inherited legal conventions shape the very terms of 
citizen understanding, aspiration and interaction with others”.15 
Law also helps shape the contours of possible action. It often 
places “effective inhibitions on the exercise of power”,16 whether 
by direct coercion or by moulding an agent’s perceptions of 
what is permissible action, and therefore what is possible. Law 
accordingly plays an important part in defining the spaces 
within which agency is possible. 

But, law is also malleable, subject to interpretation and 
change, and the validity and application of particular laws can 
be challenged and reshaped in particular circumstances. Law, 
as well as being a key structurant of the spaces within which 
agency is possible, is also a tool with which it is possible to 
refashion those spaces. 
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“If property law can be reshaped, then 
so, in a non-trivial sense, can the class 
relationships which sustain ongoing 
inequality. This is precisely what is 
happening in key areas of property law. 
Litigants, courts, the state and Parliament 
have embarked on a sustained process of 
re-imagining the nature and purposes of 
South African property law.”

Property law – and the “ownership model”17 on which it is 
based – shapes the terms on which ordinary people access the 
basic resources which are essential not only to their survival and 
material comfort, but also to the terms on which they interact 
socially. Property law also expresses class relationships which 
structure some of the most fundamental forms of social and 
economic inequality in present day South Africa. If property law 
can be reshaped, then so, in a non-trivial sense, can the class 
relationships which sustain ongoing inequality. 

This is precisely what is happening in key areas of property 
law. Litigants, courts, the state and Parliament have embarked 
on a sustained process of re-imagining the nature and purposes 
of South African property law. The ownership model has 
been repeatedly challenged as a way of structuring property 
relationships, and groups of people traditionally denied rights in 
the South African property regime have been granted a degree 
of legal recognition. Through everyday practices of negotiation 
and challenge, the poor and the vulnerable have begun to 
interfere with the legal processes of dispossession which sustain 
inequality. 

The most dramatic post-apartheid reform of property law 
has perhaps been the way in which section 26(3) of the 

Constitution and the Prevention of Illegal Eviction from, and 
Unlawful Occupation of, Land Act 19 of 1998 (“the PIE Act”) 
have re-balanced the relationship between landowners and 
unlawful occupiers. 

The regime in force before the advent of the Constitution, 
1996, accorded virtually no rights to unlawful occupiers. In 
1975 an amendment to the Prevention of Illegal Squatting Act 
52 of 1951 had taken away even the most elementary common 
law protection against eviction without due process of law 
from occupiers who had never had the landowner’s consent or 
another legal right of occupation. The situation was not much 
better for those who once had the consent of the landowner 
or another right in law to occupy land, or whose right of 
occupation was unclear. 

Section 26(3) of the final, post-apartheid Constitution was an 
attempt to level the playing-field, and unseat landowners from 
their dominant position in eviction proceedings. It provides that 
“no-one may be evicted from their home, or have their home 
demolished, without an order of court made after considering all 
the relevant circumstances. No legislation may permit arbitrary 
evictions”. Its implications, though not immediately accepted 
by the post-apartheid courts, were far-reaching. Instead of 
casting the onus to resist an eviction order on the defendant, 
section 26(3) places a duty on a court to consider all the relevant 
circumstances. 

A unanimous Constitutional Court has held that section 
26(3) “imposes new obligations on the courts concerning 
rights relating to property not previously recognised by the 
common law. It counterposes to the normal ownership rights 
of possession, use and occupation, a new and equally relevant 
right not arbitrarily to be deprived of a home … The judicial 
function in these circumstances is not to establish a hierarchical 
arrangement between the different interests involved, 
privileging in an abstract and mechanical way the rights of 
ownership over the right not to be dispossessed of a home, or 
vice versa. Rather it is to balance out and reconcile the opposed 

claims in as just a manner as possible taking account of all 
the interests involved and the specific factors relevant in each 
particular case.”18

The PIE Act is the main statutory vehicle through which 
section 26(3) has been implemented. The Act sets two 
conditions for the eviction of unlawful occupiers. First, unlawful 
occupiers must be given “written and effective notice”19 of any 
proceedings for their eviction. Failure to provide effective notice 
vitiates eviction proceedings.20 Second, no unlawful occupier 
can be evicted unless it is “just and equitable” to do so.21 In other 
words, unlawful occupiers stay where they are unless they are 
informed of proceedings for their eviction, and their eviction 
would be substantively fair. 

Property law and the Constitution as an agent for social change
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Early decisions grappling with what “justice and equity” 
meant as between owner and occupier resorted to the common 
law. What was fair, so some of the earlier decisions held, was 
that the owner be restored to exclusive possession of his 
property.22 But that attempt to cling on to the common law did 
not last long. In a series of decisions, starting with Grootboom23 
in 2000, the Constitutional Court and the Supreme Court of 
Appeal, developed a carefully structured account of what justice 
and equity required both in relation to the scope and content 
of a court’s enquiry, and the substantive result that had to be 
achieved in eviction proceedings.

The over-riding principle, now firmly established, is 
that evictions of unlawful occupiers should not lead to 
homelessness.24 Where it appears that an eviction might lead 
to homelessness, a court is required to conduct the necessary 
enquiries to decide whether and to what extent homelessness 
would result from an eviction, and to seek input from the state, 
usually the local authority, on what steps are to be taken to 
ensure that the unlawful occupiers concerned will have access 
to alternative accommodation if they are evicted.25 In rare cases, 
a court will refuse an eviction order outright.26 More often, 
though, a court will make a structured eviction order, obliging 
the local authority to provide accommodation to the unlawful 
occupiers before the date on which the unlawful occupiers 
may be evicted, and specifying the nature and location of the 
alternative accommodation to which the unlawful occupiers are 
to be relocated.27 

The rule against evictions leading to homelessness has 
tended to apply to all cases of eviction, even those that are 
not decided under the PIE Act. The occupiers of the San Jose 
property, for example, were ultimately able to persuade the 
Constitutional Court that they should be given alternative 
accommodation in a safer, more habitable inner city building.28 
This was despite the fact that their eviction was sought in 
terms of ordinary planning law, and not under legislation, 
like the PIE Act, that was expressly intended to give effect to 
section 26 (3) of the Constitution. The San Jose case was the 
first of a series of eviction cases in the Johannesburg inner city 
has resulted in the creation of a small, but growing, public 
housing stock created to accommodate unlawful occupiers 
evicted from buildings in the course of inner city regeneration 
initiatives.29 The terms on which that accommodation is 
provided have opened up a new front in unlawful occupiers’ 
struggles to retain access to the city. The courts have directed 
local authorities to provide accommodation within a 
reasonable distance of the land from which unlawful occupiers 
have been removed.30 They have also directed that family 
accommodation be provided, and struck down restrictive rules 
and conditions placed on residence in the housing stock the 
state provides.31 

The post-apartheid constitutional and statutory scheme 
for the management of eviction proceedings has sought to 
balance and reconcile competing social claims of landowners 
and unlawful occupiers, and enable poor people to negotiate 
the terms of their residence in urban areas. This has led to 
resettlement of significant tracts of urban land by poor people, 
and changes in government policy and practice, increasing the 
availability of public rental housing stock and the frequency 
with which informal settlement upgrades take place. 

The imbalance of power between landlords and tenants is 
another example of the way in which the common law 

of property creates destructive hierarchies. At common law, a 
landlord is entitled to terminate a residential lease on notice “with 
no let or hindrance”.32 This “bare power of termination”33 is an 
incident of several features of a lease (whether residential or not) 
that the common law writers have identified. Unless otherwise 
specified in the contract, a lease is generally at the will of the 
landlord, inherently temporary in nature, and terminable on 
reasonable notice whatever the landlord’s reasons for doing so.34 

Common law leases are therefore remarkably easy to form 
and terminate. This makes some commercial sense where one 
assumes a plentiful supply of property, reasonable rental prices, 
and tenants who are capable of paying those prices – in other 
words where market conditions are near-perfect. The trouble 
is that housing markets, especially urban housing markets, are, 
across the world, almost always grossly unequal. Left to operate 
on its own, the residential housing market would exclude a 
sizeable portion of those in need of accommodation and create 
abnormally high rents and profits for landlords. 

These imperfections in residential housing markets have 
long been recognised. Statutory rent control regimes are still a 
common feature of most advanced urban economies. In South 
Africa, the Rents Act 13 of 1920 provided that a lessee could 
not be evicted from residential property unless he committed a 
breach of the lease, caused damage to property or a nuisance to 

“Where it appears that an eviction might 
lead to homelessness, a court is required 
to conduct the necessary enquiries to 
decide whether and to what extent 
homelessness would result from an 
eviction, and to seek input from the state, 
usually the local authority, on what steps 
are to be taken to ensure that the unlawful 
occupiers concerned will have 
access to alternative 
accommodation if 
they are evicted.”
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his neighbours, or the landlord needed the rented property for 
his own personal occupation or the occupation of an employee.35 
The Rents Act also provided for statutory rent boards which had 
wide-ranging powers to fix what it considered to be reasonable 
rents, and even to reduce rents otherwise agreed upon between 
landlord and tenant.36

These extensive powers to interfere with the landlord-tenant 
relationship endured, with some amendment, until rent control 
was finally abolished in 1999.37 At that point, the Rent Control 
Act 80 of 1976 (the successor statute to the Rents Act), was 
repealed in its entirety, and replaced with the Rental Housing 
Act 50 of 1999. The Rental Housing Act did not replicate specific 
prohibitions on the right to terminate a residential lease. Nor 
did it preserve the explicit power of rent boards to reduce rent 
on application by a tenant. However, the Rental Housing Act 
does impose one general limitation on the landlord’s rights 
to terminate a residential lease. A lease cannot be terminated 
on “grounds which constitute an unfair practice”.38 An unfair 
practice is behaviour which is proscribed by the Minister of 
Housing, or which is in breach of the Act itself.39 Any landlord 
or tenant can complain of an unfair practice to a Rental Housing 
Tribunal, which is empowered to make any order to discontinue 
an unfair practice which is just and fair.40 This power expressly 
includes the power to determine rents between the parties.41

While the state’s powers to interfere with the landlord and 
tenant relationship have been significantly watered down in 

the Rental Housing Act, the core rights to refuse to allow the 
landlord to terminate a lease and to set rents remain in the 
hands of a statutory tribunal. That the Rental Housing Tribunal 
has these powers was finally confirmed by the decision of the 
Constitutional Court in Maphango v Aengus Lifestyle Properties.42 
In that case, the Constitutional Court held that the Rental 
Housing Act “superimposes its unfair practice regime on the 
contractual arrangement that the individual parties negotiate”.43 
This superimposition means that the Tribunal, and presumably 
courts as well in appropriate cases, have the power to disallow 
the termination of a residential lease, and to set rents between 
the parties. 

Because Rental Housing Tribunals are easily accessible, 
without legal representation, and without any of the fees and 
formalities imposed on litigants by courts, they constitute a vital 

“The trouble is that housing markets, 
especially urban housing markets, are, 
across the world, almost always grossly 
unequal. Left to operate on its own, the 
residential housing market would exclude 
a sizeable portion of those in need of 
accommodation and create abnormally 
high rents and profits for landlords.”
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space in which tenants can shape the terms of their relationships 
with landlords. Rental Housing Tribunals have acted as a source 
of equitable rules for the landlord and tenant relationship, and 
as an informal dispute resolution space within which landlords 
and tenants meet on more or less equal terms. One of the most 
important contributions to the law of landlord and tenant to 
emanate from the Rental Housing Tribunals is the decision of 
the Gauteng Rental Housing Tribunal to outlaw the practice of 
landlords levying service charges on a tenants’ consumption of 
electricity and water in residential building.44

The common law has historically favoured the rights of money 
lenders, and the courts have ruthlessly enforced the strict 

terms of credit agreements, with few exceptions.45 Execution 
of a debt against a person’s property was long seen as a purely 
administrative exercise, in which the money lender need show 
little more than the debtor’s default and the right to accelerate.46 

However, post-apartheid legal reform has intervened 
extensively in the relationship between debtor and creditor. The 
general effect of these interventions has been to make the debt 
recovery process more disputatious, and to provide debtors with 
a wider range of options to stave off acceleration of their debts, 
and execution against their property. 

A great many interferences in a money lender’s rights 
spring from the principle of constitutional proportionality, first 
developed and applied by the Constitutional Court in Jaftha.47 

In that case, the Constitutional Court decided that the execution 
of a debt against a person’s home constitutes an infringement 
of the right of access to adequate housing in section 26(1) of 
the Constitution. Although the Constitution might permit an 
infringement in terms of its limitations clause,48 the infringement 
always has to be justified. An infringement of the right of access 
to adequate housing to recover a debt secured against a home 
is only justified when it is “proportional”. In other words, the 
money lender taking and selling a debtor’s house to recover the 
debt must be a proportionate response to the debtor’s default. 
This principle is generally parsed to mean that alternatives to 
execution, if they exist, must be explored before the sale of a 
debtor’s home is authorised, and that execution will not be 
permitted for “trifling” or relatively small arrears.49

The constitutional principle of proportionality opens 
up important spaces in which debtors can challenge unfair 
lending practices and even blunt a money lender’s rights to 
execute against their homes where – a debtor’s failure to repay 
notwithstanding – it would be disproportionate to do so. The 
proportionality principle differs from other ways of monitoring 
corporate compliance with the law because, unlike “watchdog” 
agencies or media shaming, they link a money lender’s right 
to recover or execute on a debt in every case to the debtor’s 
option to seek alternative dispute resolution, to make good on 
his arrears, and/or to the overall fairness of executing against a 
person’s home.
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Each of these developments in the law has opened up 
new spaces in which individuals, communities and social 

movements can seek to restructure South Africa’s deeply 
unequal property regime. They have sustained an ongoing 
but incomplete process of making constitutional rights work 
for those whose social needs and economic aspirations were 
deferred by the post-apartheid political settlement. It is far 
from clear where this process will lead us, and whether it will 
ultimately be able to deliver on the constitutional promise to 
“improve the quality of life of all citizens and free the potential 
of each person”. But the changes wrought in the 25 years since 
the final Constitution was adopted are significant, meaningful 
and contain the promise of more radical, constitutionally-
inspired developments to come. A

This article provides a preview of Wilson’s book 
Human Rights and the Transformation of 
Property, which is published by Juta Law. 
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In 2012, the 17th amendment to the Constitution of 1996 was 
passed. It amended s168 of the Constitution to confine the 

jurisdiction of the Supreme Court of Appeal to empower it 
to decide appeals on any matter arising from a High Court of 
South Africa or a court of a status similar to that of the High 
Court except in respect of labour or competition matters to 
such an extent as may be determined by an act of Parliament. 
By this amendment one of the purposes of the Competition 
Act1 was restored. The Act had created three institutions to 
vindicate the promises of the Act, being the Competition 
Commission, the Competition Tribunal and Competition 
Appeal Court. In particular the Competition Appeal Court 
was designed to be the specialist appellate court, the primary 
purpose of which was to consider reviews or appeals from 
decisions of the Competition Tribunal. 

While the design of the Act was such that when the 
Competition Appeal Court considered appeals from the 
Tribunal it would exercise a measure of deference to the 

THE CONSTITUTIONAL COURT
AND

COMPETITION LAW 
by DM Davis

retired judge of the High Court and  
Judge President of the Competition Appeal Court

Tribunal’s adjudicative decisions, it was to be constituted with 
judges possessed of sufficient competition expertise in the 
field to set aside a decision in the Tribunal when the latter had 
clearly erred, whether in law or in application of the law to the 
facts of the case.

Notwithstanding the design of the Act prior to the 2012 
amendment, the Supreme Court of Appeal was able to hear 
appeals from the Competition Appeal Court when it came to 
procedural questions relating to the Act. The Supreme Court of 
Appeal contributed to the correct balance being struck between 
the powers granted to the Competition Commission and rights 
which were to be enjoyed by a respondent.2 The problem 
however was that the Supreme Court of Appeal did not merely 
entertain appeals on procedural questions, but it began to 
accept appeals on the substance of the Act, notwithstanding its 
clear lack of expertise in the complex field of competition law 
in which economic and legal expertise are inextricably linked.

Courtesy of the Constitutional Court Art Collection. Photograph by Yolanda Booyzen

Sunscreens exterior to the Constitutional Court building along the Great African Steps (completed in 2004)
by Lewis Levin (architect), Patrick Rorke (artwork), and Donovan Dymond (engineer).
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THE JUDGMENT IN SENWES LTD V 
COMPETITION COMMISSION OF SOUTH 
AFRICA3 
This case involved the issue whether Senwes had engaged 
in what was referred to as a margin squeeze. Senwes was 
a vertically integrated firm in that it participated in both 
the upstream market of grain storage and silos and the 
downstream market of grain trading. With regard to the market 
of grain storage, Senwes was a dominant firm within its area 
of operation. The argument was that, by manipulating its 
storage charges, Senwes had prevented its competitors in the 
downstream market from being able to compete fairly against it 
as a grain trader.

Appealing against the adverse judgment of the Competition 
Appeal Court, Senwes contended that the finding of a 
margin squeeze both by the Tribunal and the Court was not 
competent because this was not a case that Senwes was called 
upon to answer. If the complaint of margin squeeze could be 
appropriately entertained, the elements of the complaint on 
the evidence had not been established. Although the concept 
of a margin squeeze was not expressly contained either in the 
referral or in the Act, the argument which found favour at 
both the level of the Tribunal and the Court was that a practice 
of charging differential tariff fees for storage constituted an 
exclusionary act and had an anti-competitive effect, so that it 
was in breach of s8(c) of the Act.

Brand JA, in writing for the SCA, said in overturning the 
finding: “The margin squeeze which formed the basis of the 
conviction … focussed on the discrimination by Senwes a 
storage provider against other traders in favour of its own 
trading arm. To have founded a complaint of margin squeeze 
the Commission would have had to refer to the discrimination 
as between it qua trader and other traders in the downstream 
market caused by its participation and dominance in the 
upstream market.”4

But, this is precisely what the evidence indicated, namely 
that because Senwes was dominant in the upstream market it 
was able to impose discriminatory charges between itself as a 
trader and the other traders and accordingly the effect was to 
significantly impede the competitive process. 

Mercifully, this exposition of so regrettable a lack of 
understanding of the foundational principles of competition 
law was rectified when the case was decided finally by the 
Constitutional Court.5 In reversing the decision of the Supreme 
Court of Appeal Jafta J held:
 “I also do not hold that a margin squeeze complaint forms 

part of the referral. Instead I hold that the referral covered a 
contravention of s8(c) of the Act, a fact that was never disputed 
by Senwes nor can it be reasonably disputed.” 6

The insistence by the Constitutional Court that a margin 
squeeze fell outside of the ambit of the relevant section, s8(c) 
was unfortunate. 

A margin squeeze occurs when one firm is dominant in the 
upstream market but also supplies an essential input to rivals 
in the downstream market and in which it has also acted. The 
input provided by the dominant firm must be essential for the 
downstream firm to compete. The input supply must form a 
substantial part of the downstream firm’s fixed expenditure. 

Section 8(c) provides that it is prohibited for a dominant firm 
to engage in an exclusionary act … if the anti-competitive 
effect of the act outweighs its technological efficiency or other 
procompetitive gain. An exclusionary act is defined as an act 
that impedes or prevents a firm from entering into or expanding 
within the market. It is difficult, when viewed through the prism 
of established competition law principles, to understand the 
difficulty that the Constitutional Court created for itself when 
finding that a margin squeeze could not be accommodated 
within the very open textured definition of exclusionary act 
which in turn presented the gateway to an understanding of 
s8(c). 

POST SENWES JURISPRUDENCE 
One would have hoped after the obvious limitations of the 
competition law expertise as exhibited in the Constitutional 
Court judgment in Senwes that the Court would have treaded 
carefully before accepting appeals directly from the Competition 
Appeal Court. It is true that there would be constitutional 
questions which arguably required attention but once the 
Supreme Court of Appeal’s jurisdiction had been abolished 
pursuant to the twelfth Constitutional Amendment, it was clear 
that the intention of the legislature was to facilitate as speedy 
a resolution of competition cases as possible, with aggrieved 
parties having an appeal from the Tribunal to the Competition 
Appeal Court which had been set up for that purpose, to be 
staffed by judges with the requisite competition expertise. 

This has not been the case. Recent jurisprudence which has 
emanated from the Constitutional Court regarding competition 
matters can be divided into two categories, procedural 
questions, and substantive issues of competition law. In 
Competition Commission of South Africa v Pickfords Removals SA 
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(Pty) Ltd7 the Constitutional Court had to deal with a complaint 
that Pickfords had engaged in collusive tendering which 
constituted a breach of s4(1)(b)(i) of the Competition Act. The 
case was based on the fact that it was alleged that Pickfords and 
other implicated firms had colluded to fix the price at which 
they rendered their services, divided markets and alternatively 
engaged in collusive tendering in respect of tenders issued by 
the State and private enterprises. Pickfords excepted to the 
complaint referral in that it argued that 20 of the 37 counts 
of alleged collusive conduct against it should be dismissed. It 
contended that 14 counts were time barred in terms of s67(1) 
of the Competition Act and the remaining 6 had not been 
sufficiently pleaded. 

The dispute that was brought before the Constitutional 
Court concerned the time barred accounts. The Competition 
Appeal Court had found per Van der Linde AJA that:
 “The overarching purpose of s67(1) seems to me to be to bar – 

in the public interest – investigations into events (prohibited 
practices) that have ceased in appreciable time ago and are 
therefore no longer endangering the public weal… I therefore 
conclude that s67(1) is a limitation or an expiry period and 
that a knowledge requirement such as is evident in s12 of the 
Prescription Act cannot be read into it. The conclusion also 
implies that there is no scope for condonation by the Tribunal or 
this Court as there is no power.”8

The critical additional finding by the Competition Appeal 
Court was that the complaint initiation statement had been 
generated in 2010. At that point Pickfords had not been included 
as a respondent. A further initiation statement was made on 1 
June 2011 and in this case Pickfords was expressly included as 
one of the respondents. The point was that the 2011 initiation 
statement commenced by referring to the first complaint 
initiation and clearly the wording thereof indicated that this was 
a supplementation to the initial statement. It was on this basis 
that Mr Justice Van der Linde found that prescription had been 
triggered.

The Constitutional Court agreed with this finding namely 
that, until such time as the respondent was alleged to be a party 
to the prohibited practice, there was no complaint which could be 
validly initiated against it. Accordingly, the 2011 complaint had to 
be taken as the trigger point. The Constitutional Court found that 

it was unfair to impose the requirement upon the Commission 
that it must know the identities of all the parties involved in 
prohibited conduct at the time of the commencement of its 
investigation. Accordingly, for the purpose of s67(1) the three-year 
period had to be calculated from 3 November 2010. 

The Constitutional Court went further in finding that the 
Commission … “plays a central role in attaining the objective 
of the Competition Act”. An interpretation of s67(1) of the 
Competition Act which imposes an absolute time bar in the form 
of prescription provision proper would clearly subvert access 
to the Tribunal.9 Section 67(1), in the view of the Constitutional 
Court, was a procedural time bar as opposed to being a flexible 
substantive time bar. For this reason, “if the contention by 
Pickfords is that it would offend the principle of legality and 
defeat the purpose of the Act to permit the Commission ‘to 
turn back the clock’ this cannot bear scrutiny”.10 It followed 
therefore that the Tribunal was empowered to condone the 
noncompliance with the requirements of s67(1) of the Act. 

This judgment clearly flies in the face of the approach 
of the SCA in its Woodlands judgment, namely that a proper 
balance must be struck between the important public role 
played by the Commission and the rights of fair procedure 
and certainty which should be enjoyed by those subjected to 
an investigation and then an initiation by the Commission. In 
this case the Constitutional Court had bent over backwards to 
tilt the balance almost exclusively in favour of the Commission, 
notwithstanding the clear text of s67(1) of the Act.

That the Constitutional Court was prepared to accord the 
widest possible deference to the powers of the Commission was 
further confirmed in its decision in the Competition Commission 
v Beefcor (Pty) Ltd and another.11 In this case the Commission had 
initiated a complaint against respondents in terms of s49B(1) 
of the Competition Act, alleging that they had entered into a 
contract that amounted to a division of markets or an allocation 
of customers which contravened s4(1)(b)(ii) of the Act. The 
matter had been set down for hearing before the Tribunal. 
A week before the date set for the hearing, the Commission 
informed the legal representatives of the respondents that it 
wished to engage in settlement negotiations. The Commission 
thus filed a notice of withdrawal to give settlement negotiations 
a fair chance. The matter was removed from the roll and the 
Tribunal stated that should the Commission wish to reinstate 

“The Constitutional 
Court found that it 

was unfair to impose 
the requirement 

upon the Commission 
that it must know the 

identities of all the 
parties involved in 
prohibited conduct 

at the time of the 
commencement of its 

investigation.”
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the complaint in the future it had to file an application for 
reinstatement. 

The key question was whether in terms of 67(2) of the 
Act the Tribunal was empowered to reinstate a withdrawn 
complaint. The Competition Appeal Court held that the 
withdrawal of a complaint amounted to completed proceedings 
and thus the Commission was prohibited from reinstating the 
same complaint. The Competition Appeal Court found that “the 
word completed in its ordinary natural meaning can be applied 
to proceedings which had come to an end in one way or another 
– whether following a trial onwards to consent or abandonment 
of the proceeding by way of withdrawal”.12 By contrast, in 
the spirit of its approach in Pickfords, the Constitutional Court 
exhibited its commitment to a generous interpretation of the 
powers of the Commission. It held that for proceedings to be 
completed “there must be a decision on some of the issues 
raised. For example, there must be a decision of the Tribunal on 
whether the firm against which the complaint was referred was 
responsible for the illegal conduct or that the conduct it was 
accused of does not violate the Competition Act. Proceedings 
cannot be completed if no decision was rendered on any of the 
issues arising from the complaint”.13 

Aware of the problem of striking a balance between the 
interests of the parties without any justification therefor, Jafta 
J concluded that his interpretation of completed proceedings 
“strikes the right balance between the rights of access to have 
genuine complaints resolved by the Tribunal on the one hand 
and the abuse of making referrals of matters that have already 
been resolved on the other”.14 

There is in the judgement a lamentable lack of analysis of 
the fundamental finding in the Competition Appeal Court 
judgment namely “[a] decision to withdraw will be taken after 
careful analysis by the Commission of the evidence and the 
weighing up of the prospects of success on the complaint; if a 
matter is persisted with, there will be a determination on the 
merits of that complaint by the Tribunal in either event the 
purpose of the scheme is met”.15 The further point was made by 
the Competition Appeal Court that to permit the interpretation 
contended for by the Commission and approved by the 
Constitutional Court “amounts to irrational differentiation that 
one party (a powerful State organ) should have the unilateral 
alternative of a withdrawal and reinstatement while the other 
party (a private entity) does not”.16

THE MERITS OF THE COMPETITION ACT
It must be conceded that the cases of Pickfords and Beefcor admit 
of competing and thus debatable approaches to procedural 
questions involving the powers of the Commission. That the 
Constitutional Court provided great leeway to the Commission 
in the exercise of its investigation and prosecution functions 
is a justifiable ground for debate. It is however when the 
Constitutional Court trenches on complex substantive issues of 
competition law that far greater problems arise. Two cases must 
suffice in this regard. 

Predatory pricing is a complex issue in that the predating 
firm charges a low price which on the face of it would appear 
to be beneficial to consumers, but it does so for the purpose 
not of benefitting consumers but of driving its competitors out 
of the market so as to provide it with sufficient flexibility to 

increase prices once its campaign has been successful. The case 
of Competition Commission of South Africa v Media 24 (Pty) Ltd17 
triggered an intense litigation battle concerning this problematic 
question of predatory pricing. The Competition Appeal Court 
had found that there was insufficient evidence to sustain a case 
brought by the Commission. 

One would have thought that, given the need for some 
economic expertise in the unravelling of the complexities of this 
dispute, the Constitutional Court would have deferred to the 
purpose of the Competition Act, namely that the Competition 
Appeal Court had been clothed with the requisite expertise. That 
however was not the case. The Constitutional Court granted 
leave to the Commission even as, in the judgment of Goliath AJ, 
it was accepted that “this case enjoins the court to grapple with 
legal element of the economic concept of predatory pricing. This 
involves establishing what must be proven when predatory 
pricing is alleged to have occurred”.18 

The obvious economic flaws in the reasoning of the 
judgment of Goliath AJ falls beyond the scope of this article. 
Suffice it to refer to the judgment of Cameron J which carried 
the day in this appeal and in which he said:
 “The adjudicative institutions under the Competition Act are 

expert bodies and due recognition must be given to this, also 
in determining the proper constitutional competence of this 
court in relation to competition matters. In addition to the 
accepted deference given to other courts in relation to factual 
findings, this means a similar deference to the competition 
authorities as better qualified to determine economic 
issues.”19 

Cameron J continued: 
 “Determining the appropriate benchmark for predatory 

pricing under s8(c) of the Competition Act inevitably depends 
on an assessment of the relative merits of expert evidence 
in that regard. That does not fall within the functional 
competence of this Court.”
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One would have thought this careful exposition of the role 
of the Constitutional Court in complex competition issues 
involving difficult economic questions would have acted as 
a cautionary tale before the Constitutional Court assumed 
jurisdiction over yet another complex question of competition 
law. But that was not the case. The Constitutional Court again 
entered into perilous economic territory when it decided 
Competition Commission of South Africa v Mediclinic South Africa 
(Pty) Ltd.20

The case concerned a large merger. The respondent, 
Mediclinic, entered into a merger transaction in terms of which 
it gained control of Matlosana Medical Health Services (Pty) 
Limited which owned two multi-disciplinary hospitals in 
Klerksdorp. The relevance was that Mediclinic owned a multi-
disciplinary hospital in Potchefstroom. Potchefstroom and 
Klerksdorp are approximately 50 kilometres apart.

The Competition Appeal Court overruled the Tribunal 
decision to prohibit the merger. After a careful analysis of 
the product and geographical markets in this case, Rogers JA 
concluded:
 “It strikes me as quite unrealistic to conclude that a modest 

decline in the quality of ancillary hospital care at the hospitals 
of a hypothetical monopolist in Klerksdorp, unaccompanied 
by any decline in the standard of care provided by the doctors 
in those hospitals, would cause Klerksdorp residents to seek 
admission to hospitals in Potchefstroom at considerable 
inconvenience and costs to themselves and their treating 
doctors, or at any rate to do so in sufficient numbers to deter the 
monopolist.”21

Rogers JA went on to find that the premise underlying much 
of the Tribunal’s analysis, namely that historic patient flow was 
not relevant to the case, because there was healthy competition 
which inhibited any of the hospitals in the two towns from 
significantly increasing prices or lowering quality, could not 
be supported by the available evidence. Significantly, the 
Commission had conceded that medical schemes would not 
have opposed the merger if they had considered Klerksdorp 
and Potchefstroom to be separate geographic markets. Rogers 
JA found that on the evidence only Klerksdorp hospitals 
competed for Klerksdorp patients and only Potchefstroom 

hospitals competed for Potchefstroom patients.22 It followed that 
as the two towns did not fall within the same local market the 
merger did not give rise to a substantial lessening or preventing 
of competition (SLC) in relation to the market in terms of the 
meaning given to that term in s12A(1) of the Competition Act.

As for one of the Commission’s theories of harm, namely 
that Mediclinic’s increased market power by way of the merger 
would lead to an increase in prices, there was no evidence that 
this would be due to an SLC. 

The majority of the Constitutional Court reversed this 
decision. In the majority judgment, Mogoeng CJ held:
 “The robust common cause evidence in this matter was found 

by the Tribunal to be that the proposed transaction will result 
in a significant increase in tariffs to target hospitals when 
their tariff files change from the current NHN tariff files to the 
Mediclinic Tariff files.”23 

Notwithstanding the evidence that had been carefully 
considered by Rogers JA, the Chief Justice had no difficulty in 
concluding that there was one geographical market for both 
medical care in Klerksdorp and Potchefstroom.

The Chief Justice also placed considerable emphasis on 
certain corporate documents that were produced by the merging 
parties which suggested that the geographical market included 
both Potchefstroom and Klerksdorp. But Rogers JA noted that 
the key document also spoke about further towns being part 
of a catchment area, although it was common cause that these 
fell outside their geographical market defined by the Tribunal. 
In addition, the emphasis placed on these sales documents 
clearly was designed to promote the conclusion that the merger 
would have anti-competitive effects, and these documents 
were given greater emphasis than the comprehensive evidence 
relating to patient flow data. In addition, as Rogers JA pointed 
out there was a further Matlosana document which had been 
commissioned from a consultancy firm which had been made 
clear that the catchment area excluded Potchefstroom. 

The conclusion, that the Tribunal was correct to determine 
that the smallest geographical area over which a hypothetical 
monopolist could impose and sustain a small but significant non 
transitory increase in price extended across both Potchefstroom 
and Klerksdorp, eschewed any rigorous analysis of the evidence 

The Constitutional Court and competition law
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as is evident from a comparison of the judgment of Rogers JA 
in the Competition Appeal Court to that of a generalised set of 
conclusions which constituted the judgment of the Chief Justice.

There is simply no analysis nor satisfactory understanding of 
the implications of the critical stage of the inquiry whether the 
merger was likely to substantially prevent or lessen competition. 
Given the finding of the Tribunal the least that could have been 
expected was a careful analysis as to whether the merger would 
promote a series of unilateral effects which would increase price 
or reduce the quality of output in the defined market. 

By contrast considerable emphasis was placed on the 
relationship between s27 of the Constitution (the right to 
healthcare), the obligation imposed in terms of s39(2) of the 
Constitution to interpret legislation so as to respect, promote 
and protect and fulfil the rights as contained in the Bill of Rights 
and the provisions of the Competition Act. There can be no 
doubt that this finding is both important and commendable 
in guiding the Competition adjudicative authorities to cleave 
closer to constitutional considerations when interpreting the 
Competition Act and to consider whether or how the impugned 
practice or a particular merger trenched upon constitutional 
commitments. 

These important considerations however still require 
engagement with the text of the Competition Act and in this 
case the likelihood of preventing or lessening competition 
as read through the available evidence and the economic 
concepts which undergird the section. None of this appears 
from the majority judgment. Instead, it is an open invitation 
to recourse to the “vibe” of the Constitution and eschews a 
rigorous interpretive exercise of important legislation passed 
by Parliament. It is almost as if the judgment is an invitation 
to ignore the Competition Act and simply have recourse to the 
relevant provision of the Constitution.

A further disturbing feature of the majority judgment 
is its insistence of the most excessive deference which the 
Competition Appeal Court must exercise with regard to the 
expertise of the position of the Competition Tribunal, thereby 
conflating the established principle that deference should be 
afforded to a trial court’s credibility findings and witnesses 
with the role that the Competition Appeal Court should play 
in an appeal from the judgment of the Tribunal. It found that 
interference could be justified only in the event of a misdirection 
or a clearly wrong decision. So much for deference to the 
legislative intent, namely the establishment of an expert appeal 
body with the requisite economic expertise to carefully consider 
the merits of a Tribunal decision!24 

The judgment in Mediclinic is a depressing nadir in the 
jurisprudence of the Constitutional Court in this complex area 
of law. This judgment will have disturbing consequences. Either 
it will force judges of the Competition Appeal Court to find, 
when they overturn the Tribunal, that the Tribunal was palpably 
wrong or there would be no point in having an expert appellate 
body to deal with the complex considerations of competition 
law. It is truly regrettable that a court with no expertise or 
experience in this complicated field has sought to intrude in 
a manner which undermines the very purpose of the Act and 
creates a level of instability and irrationality in the development 
of South African competition jurisprudence. A
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“When determining whether or not a merger is likely to substantially 
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It is an odd paradox at the heart of the legal profession: that 
lawyers invariably extol their role as defenders of justice and 

yet, almost invariably, are unable to say just what justice is, and 
unable, therefore, to say how the law is supposed to relate to it.

In a sense, the question of the relation between law and 
justice has an obvious answer. When parties decide to have their 
case heard in court, they do so partly in the expectation that 
justice will be done between them. The judge, in hearing the case, 
applies the law in an attempt to do justice. In so far as the law 
aims to do justice, justice plays a motivational role in relation to it.

But what is justice? And why do we need the law to achieve 
it? If what we are aiming for is justice, after all, might we not do 
better by having only one rule applicable to judges, according to 
which they should “decide the case justly”?

Justice, it turns out, is such as to require a legal system that 
serves it. More to the point, justice is partially self-defeating: 
a just society necessitates the occasional doing of injustice 
between the parties. Or so I will argue.

For justice, according to Justinian’s Institutes, is the “constant 
and perpetual will to render to each his due”.1 This definition 
throws light upon three important aspects of justice. 

The first is that issues of justice arise when people make 
claims that are potentially conflicting. To resolve these conflicts, 
we look to norms of justice to determine what each person is 
properly entitled to have. According to John Gardner, “[n]orms 
of justice are moral norms of a distinctive type. They are norms 
for tackling allocative moral questions, questions about who is to 
get how much of what”.2 Justice is not coextensive with morality. 

The second aspect is that justice requires an agent whose 
will alters the circumstances of its objects. As David Miller notes, 
“[w]e cannot, except metaphorically, describe as unjust states of 
affairs that no agent has contributed to bringing about”.3 There 
is no injustice in the state of nature. 

ON THE RELATION BETWEEN

LAW AND JUSTICE 
         by Quentin du Plessis
         Johannesburg Bar

The third aspect of justice to which Justinian’s definition 
draws attention is the connection between justice and the 
impartial and consistent application of rules. According to 
Miller, “[j]ustice is the opposite of arbitrariness. It requires that 
where two cases are relevantly alike, they should be treated in 
the same way”.4 If this sounds familiar, it is because it is part of 
the rationale of law, and especially of the common law, that like 
cases be treated alike. 

This, then, leads to the uncommonly intimate connection 
between law and justice. By the impartial and consistent 
application of rules, we can ensure that like cases are treated 
alike. In so far as law and only law consists of the impartial and 
consistent application of rules, only law can satisfy this third 
requirement of justice. This explains the comment by H.L.A. 
Hart that “we have, in the bare notion of applying a general rule 
of law, the germ at least of justice”.5 

But there is a trade-off. In transforming the somewhat 
indeterminate demands of justice into the more determinate 
prescripts of law, judges must – on occasion – depart from their 
own personal sense of what is just. Here is Malcolm Wallis:
 “It is the nature of law and the judicial process that it is re-

quired to draw lines and define boundaries… [If it fails to do 
that] it fails to discharge an obligation that lies at the heart of 
the rule of law. A rule of law that is based solely on judicial 
discretion and a sense of reasonableness and fairness is no rule 
at all.” 6

It is a necessary condition of the rule of law that judges 
occasionally come to conclusions that they themselves find 
morally objectionable. Law exists partly to constitute justice. 
Having a standard already established ensures consistency 
between cases and ensures that people have prior notice about 
the consequences of their actions. It follows that whether some 
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state of affairs is just will depend, in at least some cases, on what 
the law has to say about it. 

But it is not the other way around. Laws, after all, can be 
unjust. 

It is in the balance of these considerations that all judges 
are asked to adjudicate. On the one hand, their duty demands 
that they set aside their personal moral convictions and 
apply the law as it is. On the other, they are given powers of 
distinguishing and overruling which allow them to change 
the content of the law, and these, by their very nature, are 
discretionary and therefore depend on the very personal moral 
convictions that their duty requires them to set aside. 

Sometimes, this debate – on the appropriate balance 
between the morally constitutive role of law, and the unjust 
effect of a law in a particular case – bubbles to the surface. The 
debate on the role of fairness in the law of contract is one such 
example. Participants on the side of the debate characteristically 
held by the Supreme Court of Appeal emphasise the morally 
constitutive role of law by phrasing their arguments in terms of 
legal certainty and the rule of law.7 But participants on the other 
side of the debate, characteristically held by the Constitutional 
Court, emphasise the unfairness of applying a strict rule 
without regard to context, thereby echoing the comment made 
by Donellus some five centuries ago: “…the strictest law is the 
greatest unfairness. Indeed the strictest law which is at variance 
with equity is not law”.8

What should a judge do when faced with this “creative 
tension at the heart of legal life”?9 

We can think of the answer in terms of the allegorical 
personification of justice. Lady Justice is most often portrayed 
as blindfolded and as holding a set of scales in the one hand 
and a sword in the other. The blindfold is meant to represent 
impartiality, so that we should not be partial to the powerful 
or wealthy (nor, indeed, to the poor. I am thinking here of 
the common charge that the Constitutional Court is “pro-
poor”. Suffice it to say that some of that court’s rhetoric has 
been careless to create the impression, as when Sachs J felt it 
necessary to remind us that “[t]he rich too have rights”10). The 
scales of Lady Justice represent the weighing of competing 
claims, and the sword is said to represent authority. 

My suggestion is that the sword has outlived its useful-
ness. The Constitution has, in Etienne Mureinik’s memorable 
formulation, led us from a culture of authority to a culture of 
justification.11 To confuse the two would be to confuse, in an-
other memorable formulation, the difference between “being 
obliged” and “having an obligation”.12 As H.L.A. Hart has put 
it, the “gunman orders his victim to hand over his purse and 
threatens to shoot if he refuses; if the victim complies we refer 
to the way in which he was forced to do so by saying that he 
was obliged to do so”.13

But law, surely, is not the gunman – or should I say 
swordsman – situation writ large. The difference is that law is 
supposed to help one do things which one has reason to do 
in any case. As Joseph Raz has put it, the normal and primary 
way of justifying a law is to show that the person over whom 
it applies “is likely better to comply with reasons which apply 
to him (other than the alleged directives) if he accepts the 
directives of the alleged authority as authoritatively binding 
and tries to follow them, rather than by trying to follow the 

reasons which apply to him directly”.14 Crucially, law can only 
fulfil this function to the extent that it is applied impartially and 
consistently.

Better, therefore, to replace the sword with the book. 
Which gives us an answer as to what a judge should do: use 

the book to tilt the scales. The mere existence of a law is a reason 
to apply it, a reason not to distinguish it from relevant cases, and 
a reason, finally, not to overrule it. All of these reasons flow from 
the reasons to have laws in the first place: reasons of justice. 
Having a standard already established ensures consistency 
between cases and ensures that people have prior notice about 
the consequences of their actions. It would be unjust, therefore, 
not to hold them to the standard by which they could be 
expected to conform. 

If this is right, then justice has been consistently 
misunderstood by our courts. Far from constituting a reason to 
depart from established law, justice more commonly constitutes 
a reason to stick to it. Where the law contradicts the moral 
sympathies of the judge, justice requires that the starting 
presumption should be that the law should be applied as it is, 
and not as the judge would like it to be. 

Which is not inconsistent with an expansive view of 
constitutionalism, and of holding unjust laws unconstitutional. 
The Constitution, after all, is a standard already established. 
But in a democracy, the obligation to recognise as unjust and 
therefore amend lies primarily with that branch of government 
that represents the people over whom the laws apply and 
which, accordingly, has democratic legitimacy – itself an idea 
born of justice; that it is just to allocate political power as 
expansively as practicable – the legislature. A
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On the relation between law and justice

“Where the law contradicts the moral 
sympathies of the judge, justice requires 
that the starting presumption should be 
that the law should be applied as it is, and 
not as the judge would like it to be.”
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THE CONSTITUTIONAL COURT
Looking Back and Looking Forward

The Ghost of Phila Ndwandwe
by Mariq Van Der Westhuizen

Pretoria Bar

Judith Mason, The Man Who Sang and the Woman Who Kept Silent, 1998, extended triptych, mixed media and oil on canvas, dimensions vary. 
Donated by Nancy Gordon, Justice Albie Sachs and the artist.

Constitutional Court Art Collection (CCAC). Courtesy of the Constitutional Court Trust 
and the artist’s estate. Photograph by Ben Law

-Viljoen ©
 Constitutional Court Trust
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“Sister, a plastic bag may not be the whole armour of 
God, but you were wrestling with flesh and blood, 
and against powers, against rulers of darkness, against 
spiritual wickedness in sordid places. Your weapons were 
your silence and a piece of rubbish. Finding that bag and 
wearing it until you were disinterred is such a frugal, 
common-sensical, house-wifely thing to do, an ordinary 
act… At some level you shamed your capturers, and they 
did not compound their abuse of you by stripping you 
a second time. Yet they killed you. We only know your 
story because a sniggering man remembered how brave 
you were. Memorials to your courage are everywhere; 
they blow about in the streets and drift on the tide and 
cling to thorn bushes. This dress is made from some of 
them. Hamba kahle. Umkhonto”.

       – Judith Mason. 

I quote from Mason’s “The Man Who Sang and the Woman 
Who Kept Silent” with somewhat resistant emotion. The 

artwork, forming part of the Constitutional Court Art Collection, 
was donated to the court by Nancy Gordon, Justice Albie 
Sachs, and the artist. The triptych, known today as perhaps 
the signature piece of the Constitutional Art Collection, depicts 
a blue dress, comprising of blue plastic bags stitched together 
(The Man Who sang and the Woman Who kept Silent I). It 
also depicts two panels, oil on canvas, depicting the blue dress 
clinging to a fence, behind which a hyena lurks (“The Man Who 
Sang and the Woman Who Kept Silent II) and the blue dress, 
clinging to a fence, a hyena lurking, and lighted brasiers (“The 
Man Who Sang and the Woman Who kept Silent III).1

The “Blue Dress” as it is colloquially known, tells the story of 
Phila Portia Ndwandwe, a liberation cadre who was executed by 
the security police. She was so executed, after she was kept nude 
for ten days. Ten days during which, despite her appearance, she 
would not inform on her uMkhonto we Sizwe comrades. When 
exhumed by the Truth and Reconciliation Commission (TRC), she 
was found with a blue plastic bag around her pelvis – she had 
crafted underwear from a blue plastic bag to preserve her dignity.

I must state, at this stage, that the narrative above has been 
called into question by Douglas Ainslie, in his article entitled 
“Art, the TRC and the ‘Truth’ : Unstitching the ‘Blue Dress.’”2 
In the article, Ainslie refers to the testimonies of Petrus Botha, 
Salmon Johannes Gerhardus Du Preez, Johannes Albertus Steyn, 
Jacobus Adriaan Vorster and Lawrence Gerald Wasserman at 
the TRC. The evidence that Ndwandwe was never assaulted, 
and later began divulging information which was new to the 
security officers, was accepted in Amnesty Ruling AC 2001/112. A 
response was written by Mason as “Unstitching the Blue Dress, a 
Response”.3

Although the factual basis of the “Blue Dress” may be 
questioned, an evaluation of the articles mentioned above reflects 
some constants: That Ndwandwe was interrogated, executed, at 
some point derobed, and covered with plastic bags. I base this 
article on this evaluation. 

She rises from the ground: Birth to the grundnorm; the 1994 
milestone. The grains of soil the voices of her companions with 
fists in the air – each a contribution to the raison d’être of the 
paramount preamble: “We the people…”

The idea of a Constitution can be traced back to the Freedom 

Charter of 1955 which encapsulated the vision of an alternate 
society, and the will of the people. Before this, the will of the 
people was encapsulated in the African Claims document. Dr 
A.B. Xuma, the then President General of the African National 
Congress, convened a conference to draw up a Bill of Rights. This 
document would contain demands which would be essential 
to guarantee a worthy place in the post war world for all South 
Africans. The African Claims document was based on the Atlantic 
Charter, which President Franklin D Roosevelt and Sir Winston 
Churchill signed in 1941, during WWII, and which sought to 
set out the peace objectives of the Allies. It also contained eight 
common principles that the United States and Great Britain 
would support in the post-war world, inclusive of international 
labour, economical, and welfare standards. 

The principles of the Freedom Charter were contained in 
a document titled “Constitutional Guidelines for a Democratic 
South Africa” and during 1988, which, in turn, was followed by 
a draft Bill of Rights for a New South Africa, drafted by Justice 
Albie Sachs and Professor Kadar Asmal in 1990. 

At last, and despite various hiccups faced by the MPNP and 
CODESA, the Interim Constitution of 1993 was passed in 1993. 
Although it was the fourth Constitution of South Africa, it was 
the first democratic Constitution. 

The cornerstone of the Constitution is reflected from the 
following extract from AZAPO v The President of the Republic of 
South Africa, 4 and the epilogue to the Interim Constitution: 

“National Unity and Reconciliation
This Constitution provides a historic bridge between the past 
of a deeply divided society characterised by strife, conflict, 
untold suffering and injustice, and a future founded on 
the recognition of human rights, democracy and peaceful 
co-existence and development opportunities for all South 
Africans, irrespective of colour, race, class, belief or sex.

The pursuit of national unity, the well-being of all South 
African citizens and peace require reconciliation between the 
people of South Africa and the reconstruction of society.

The adoption of this Constitution lays the secure 
foundation for the people of South Africa to transcend 
the divisions and strife of the past, which generated gross 
violations of human rights, the transgression of humanitarian 
principles in violent conflicts and a legacy of hatred, fear, guilt 
and revenge.

These can now be addressed on the basis that there is a 
need for understanding but not for vengeance, a need for 
reparation but not for retaliation, a need for ubuntu but not for 
victimisation.

In order to advance such reconciliation and reconstruction, 
amnesty shall be granted in respect of acts, omissions and 
offences associated with political objectives and committed in 
the course of the conflicts of the past. To this end, Parliament 
under this Constitution shall adopt a law determining a firm 
cut-off date, which shall be a date after 8 October 1990 and 
before 6 December 1993, and providing for the mechanisms, 
criteria and procedures, including tribunals, if any, through 
which such amnesty shall be dealt with at any time after the 
law has been passed.

With this Constitution and these commitments we, the 
people of South Africa, open a new chapter in the history of 
our country.”

The ghost of Phila Ndwandwe

Constitutional Court Art Collection (CCAC). Courtesy of the Constitutional Court Trust 
and the artist’s estate. Photograph by Ben Law

-Viljoen ©
 Constitutional Court Trust
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However, how, at the very birth of the idea, would the notion be 
enforced?

In June 1994, a Constitutional Committee, led by Cyril 
Ramaphosa and Roelf Meyer was established. Whilst the 
need for a Constitution was acknowledged, the question 
of enforcement was left open. However, and during the 
CODESA negotiations, the need for a Constitutional Court, 
per se, saw little resistance. Because the Constitution sought 
radically to alter political and legal culture, the need existed 
for its enforcement by a specialised body of judges.5 Because 
the general consensus was that the judges who acted in the 
Apartheid era were not suitable to enforce the provisions of 
the new Constitution, it was decided on a commitment to a 
Constitutional Court in a hybrid continental form such as that 
of Germany: able to hear cases by direct access, as well as by 
referral and on appeal. But what about the judges?

In June 1994, Arthur Chaskalson, Senior Counsel and 
the National Director of the Legal Resources Centre, was 
appointed as President of the Constitutional Court by 
President Nelson Mandela, in consultation with the cabinet 
and the chief justice of the time, Judge Michael Corbett.

Four judges from the ranks of the Supreme Court were 
then to be appointed. The four were Laurie Ackermann, 
Richard Goldstone, Tholie Madala and Ismail Mahomed.

Justice Johann Kriegler, Justice John Didcott, Advocate Pius 
Langa SC, Associate Prof Kate O’Regan, Prof Yvonne Mokgoro 
and Prof Albie Sachs were appointed to the Court. These 
individuals formed part of a shortlist of ten, sent to President 
Nelson Mandela by the Judicial Service Commission. Sachs 
and Mokgoro would later also curate the art collection at the 
Constitutional Court, and would commission Joseph Ndlovu 
to create a tapestry that would reflect humanity and social 
interdependence in the new democratic South Africa’s Bill of 
Rights. The tapestry, titled “Humanity”, is on display in the 
collection today.

The first hearing, and perhaps the first case all law 
students are exposed to today, was that of S v Makwanyane6, 

the landmark case in which 
the newly appointed judges 
held that the death penalty 
violated sections 9, 10 and 11(2) 
of the interim Constitution. 
Judgment was handed down 
on 6 June 1995. Based on this 
precedent, the court would 
later, and in 2002, decide 
on the constitutionality of 
extraditing an accused person 
to a country which imposes 
the death penalty – Mohamed 
v President of the RSA.7 Here, 
the court ruled that the South 
African government could not 
extradite an accused person 
who might face the death 
penalty without first seeking 
an assurance that the accused 
person would not be sentenced 
to death.

Before Makwanyane, however, the court, in its first official 
judgment, handed down judgment in S v Zuma.8 This 
concerned the constitutionality of section 217 of the Criminal 
Procedure Act, which put the burden on an accused who 
claimed that a written confession to a magistrate had been 
made under duress, to prove that it had been made under 
duress. The provision was found to unjustifiably contravene 
the presumption of innocence.

The court would thereafter hear other landmark cases 
concerning equality,9 socio-economic rights,10 freedom of 
religion,11 violence,12 and control of public power.13

In 2021 the Constitutional Court would, for the first time, 
sentence a South African president to imprisonment for his 
failure to attend the Zondo Commission, despite the court’s 
order for him to do so.14 Here, the court remarked that it was 
placed in an “exceptional position”, where it was forced to 
grant an order that vindicated its honour, and protected and 
maintained public confidence in the legitimacy of the judiciary.

The following was observed: 
“Not only is Mr Zuma’s behaviour so outlandish as to 
warrant a disposal of ordinary procedure, but it is becoming 
increasingly evident that the damage being caused by his 
ongoing assaults on the integrity of the judicial process cannot 
be cured by an order down the line. It must be stopped now. 
Indeed, if we do not intervene immediately to send a clear 
message to the public that this conduct stands to be rebuked in 
the strongest of terms, there is a real and imminent risk that a 
mockery will be made of this court and the judicial process in 
the eyes of the public.” 15

And: 
“Let me be perfectly clear: it is not permissible for a 
disgruntled litigant to besmirch the reputation of the Judiciary 
or its members without fear of consequence. This is not the 
status quo in our constitutional democracy, and it is patently 
undesirable that an influential figure, like Mr Zuma, should be 
allowed to exhibit such behaviour.”16

The ghost of Phila Ndwandwe
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The dust had barely settled after Mr Zuma’s arrest, when 
threats against the courts erupted. A day after the first part of 
the Zondo Commission’s report on state capture was formally 
handed to President Ramaphosa, the Constitutional Court, and 
this in January 2022, saw a man shattering its windows with 
a hammer. This caused to a building that was referred to by 
President Nelson Mandela as “a beacon of light, a symbol of 
hope and celebration”.

Two days after the arrest of the man charged with the 
vandalism at the Court, Minister of Tourism Lindiwe Sisulu, 
took to the online platform, IOL, in an opinion piece met 
with predominant opprobrium. Here, she referred to the 
Constitution as a “neo-liberal constitution with foreign 
inspiration” and criticized its interpreters, stating that “they 
have no African or Pan African inspired ideological grounding. 
Some are confused by foreign belief systems”.

In response, Acting Chief Justice Raymond Zondo 
described the accusations contained in the opinion piece as 
probably the worst insult that had been levelled against the 
judiciary, and pointed out that no judgments were referred to 
that could justify the accusations. Justice Sachs, who served 
the Court for 15 years, described the words as a wound: 
“Anyone who has been a judge and who has helped establish 
the new judiciary and a transformed judiciary with a very 
transformative constitution is deeply wounded by the attacks 
that were made, very shallow attacks but very insulting,” he 
said.

And so the time has taught us this: Our lady: A dualistic 
identity: The protector, the protected. She wraps “Humanity” 
around her shoulders, waits in the tall wind of whispers, and 
looks up, once again, for the sun to rise on “we, the people”. A

The ghost of Phila Ndwandwe
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Within the framework of the constitutional democracy 
that characterises modern South Africa, little in recent 

years appears to be new about the concept that in criminal 
proceedings an accused person is entitled to receive a fair trial. 
Nor is there anything new about the reality that where an 
accused person makes a statement during the investigation of 
the case thereafter brought against him or her, which amounts 
to a confession and complies with the relevant statutory 
provisions, he or she will encounter it as part of the evidence 
upon which the State places reliance in seeking a conviction. So 
familiar have judges become with the co-existence of these legal 
principles in the criminal trials over which they preside that, 
prima facie, the two are unquestionably compatible with each 
other and their relationship bears no further scrutiny. Perhaps 
the time has come to examine more critically the question 
whether, in practice, criminal proceedings in which confessions 
are introduced into the evidence against an accused person can 
invariably be classified as fair and, if this is not the case, why this 
is not so, and whether anything in this regard can be done to 
ensure a greater degree of fairness.

Section 35 of the Constitution1 forms part of the Bill of 
Rights. The section contains provisions that pertain to arrested, 
detained and accused persons. Subsection 35(3) reads as follows:

“3. Every accused person has a right to a fair trial, which includes 
the right
a.  to be informed of the charge with sufficient detail to 

answer it;
b. to have adequate time and facilities to prepare a 

defence;
c. to a public trial before an ordinary court;

CONFESSIONS AND A FAIR TRIAL
by Richard Brooks

Judge of the High Court of South Africa 
Eastern Cape Division

d. to have their trial begin and conclude without 
unreasonable delay;

e. to be present when being tried;
f. to choose, and be represented by, a legal practitioner, 

and to be informed of this right promptly;
g. to have a legal practitioner assigned to the accused 

person by the state and at state expense, if substantial 
injustice would otherwise result, and to be informed of 
this right promptly;

h. to be presumed innocent, to remain silent, and not to 
testify during the proceedings;

i. to adduce and challenge evidence;
j. not to be compelled to give self-incriminating 

evidence;
k. to be tried in a language that the accused understands 

or, if that is not practicable, to have the proceedings 
interpreted in that language;

l. not to be convicted for an act or omission that was not 
an offence under either national or international law at 
the time it was committed or omitted;

m. not to be tried for an offence in respect of an act or 
omission for which that person has previously been 
either acquitted or convicted;

n. to the benefit of the least severe of the prescribed 
punishments if the prescribed punishment for the 
offence has been changed between the time that the 
offence was committed and the time of sentencing; 
and

o. of appeal to, or review by, a higher court.”

Confessions and a fair trial
M

artin Lopez
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Subsection 35(5) of the Constitution contains the following 
provision:
 “5. Evidence obtained in a manner that violates any right in the 

Bill of Rights must be excluded if the admission of that evidence 
would render the trial unfair or otherwise be detrimental to the 
administration of justice.” 

The arrest and detention of a suspect, the subsequent conduct 
of key elements of a criminal investigation, and the conduct of 
any ensuing trial against such suspect as a duly charged accused 
person, are all governed by the provisions of the Criminal 
Procedure Act2, (the CPA). The provisions of section 217 of the 
CPA read as follows:

“(1) Evidence of any confession made by any person in relation 
to the commission of any offence shall, if such confession is 
proved to have been freely and voluntarily made by such 
person in his sound and sober senses and without having 
been unduly influenced thereto, be admissible in evidence 
against such person at criminal proceedings relating to such 
offence: Provided –

(a) that a confession made to a peace officer, other than 
a magistrate or justice, or, in the case of a peace 
officer referred to in section 334, a confession made 
to such peace officer which relates to an offence with 
reference to which such peace officer is authorized to 
exercise any power conferred upon him under that 
section, shall not be admissible in evidence unless 
confirmed and reduced to writing in the presence of 
a magistrate; and

(b) that where the confession is made to a magistrate 
and reduced to writing by him, or is confirmed and 
reduced to writing in the presence of a magistrate, 
the confession shall, upon the mere production 
thereof at the proceedings in question –
(i) be admissible in evidence against such person 

if it appears from the document in which the 
confession is contained that the confession was 
made by a person whose name corresponds 
to that of such person and, in the case of a 
confession made to a magistrate or confirmed 
in the presence of a magistrate through an 
interpreter, if a certificate by the interpreter 
appears on such documents to the effect that he 
interpreted truly and correctly and to the best 
of his ability with regard to the contents of the 
confession and any question put to such person 
by the magistrate; and

(ii) be presumed, unless the contrary is proved, 
to have been freely and voluntarily made by 
such person in his sound and sober senses and 
without having been unduly influenced thereto, 
if it appears from the document in which the 
confession is contained that the confession was 
made freely and voluntarily by such person in 
his sound and sober senses and without having 
been unduly influenced thereto.

(2) The prosecution may lead evidence in rebuttal of evidence 
adduced by an accused in rebuttal of the presumption under 
proviso (b) to subsection (1).

(3) Any confession which is under subsection (1) inadmissible 
in evidence against the person who made it, shall become 
admissible against him –
(a) if he adduces in the relevant proceedings any evidence, 

either directly or in cross-examining any witness, of any 
oral or written statement made by him either as part of 
or in connection with such confession; and

(b) if such evidence is, in the opinion of the judge or the 
judicial officer presiding at such proceedings, favourable 
to such person.”

Section 1(1) of the CPA contains the definition of the term 
“justice” as it is used in the CPA; “justice” means a person who is 
a justice of the peace under the provisions of the Justices of the 
Peace and Commissioners of Oaths Act, 1963.3 In terms of this 
legislation, commissioned officers of the South African Police 
Service (SAPS) are justices of the peace. 

Paragraph (a) of the proviso to subsection 217(1) of the CPA 
has been substituted by section 11 of the Criminal Procedure 
Amendment Act4. It is not clear why certain words included 
in the amending legislation did not find their way into the 
amended paragraph. What appears to have been contemplated 
is that only confessions made to a magistrate or to a “justice 
who is not a member of the South African Police Service” 
should be exempt from the further provisions of the subsection. 
However, in its amended form, paragraph (a) of the proviso to 
subsection 217(1) excludes confessions made to a magistrate and 
confessions made “to a justice” from the requirements of the 
proviso. This exemption therefore also covers confessions made 
to a commissioned officer of the SAPS.

The making of a confession is an act of self-incrimination 
on the part of a suspect. Judges are all too familiar with the 
challenge by an accused person which frequently greets the 
attempt by the prosecution to introduce into the evidence, 
through the provisions of section 217 of the CPA, a confession 
made by the accused person to a commissioned officer 
of the SAPS whilst he or she was still a suspect. Almost 
invariably, counsel appearing on behalf of the accused person 
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communicates their instructions that the confession was not 
made freely and voluntarily but was the product of police 
brutality, or assault or undue influence. The assertion is also 
frequently made that the accused person was not informed of 
his or her constitutional rights before the confession was made. 
For one or more of these reasons, the State is then obliged to 
lead evidence in rebuttal of the assertions. Invariably, lengthy 
trials within trials ensue in which all the complexities of the 
arrest, detention, questioning and investigation processes 
conducted by members of the SAPS are scrutinised. In some 
instances, what is revealed is a concerted effort on the part of 
the investigating team to ensure at all costs that a confession 
is obtained from a suspect as quickly as possible. Often this 
leads to neglect on their part to ensure that, where it would 
be necessary to do so, all the constitutional rights of a suspect 
are adequately explained. Sometimes it is evident that this 
preoccupation with obtaining a confession brings with it as a 
consequence a neglect of other avenues of investigation. It is 
also sometimes evident that serious concerns arise about the 
manner in which investigation teams are established and work 
together to achieve the common goal. The possibility exists that 
some commissioned officers are prepared to overlook tactics that 
fall short of the ethical standards one would like to expect within 
the SAPS in order to secure a confession. The possibility also 
exists that in some instances, complaints made by a suspect to 
the effect that he or she has been assaulted in order to persuade 
him or her to make a confession are not recorded by the 
commissioned officer who takes down the confession after going 
through the SAPS generated pro forma questionnaire with the 
suspect. The absence of outward evidence of physical injuries 
makes allegations of assault difficult to prove. Sometimes an 
accused person succeeds in establishing a reasonable possibility 
that there is truth in the complaint that the confession was 
not made freely and voluntarily. Sometimes there are visible 
physical injuries, visits to the district surgeon and complaints 
made by accused persons during their first appearances 
before the magistrate’s courts which support those allegations. 
On other occasions, nothing of substance emerges from the 
evidence to support the allegations made by the accused person 
and the court rules that the confession should be admitted into 
the evidence.

Editorial restrictions on length prevent a more detailed 
account in this article which would otherwise draw on specific 
examples of evidence revealed in certain criminal proceedings 
that lend empirical support to the observations made in the 
preceding paragraph. It is sufficient for present purposes to 
record the reality that the mere involvement of commissioned 
officers in the SAPS in the taking of confessions from suspects 
does not give judges the sort of reassurance that it ought when 
dealing with a trial within a trial pertaining to a confession. As 
early as 2015 this reality was summarised by the Supreme Court 
of Appeal5, where Cachalia JA stated:
 “When confronted with confessions made by suspects to police 

officers whilst in custody, even when those officers are said to 
be performing their duties independently of the investigating 
team, courts must be especially vigilant for such people are 
subject to the authority of the police, are vulnerable to the 
abuse of such authority and are often not able to exercise their 
constitutional rights before implicating themselves in crimes. 

Experience of courts with police investigations of serious crimes 
has shown that police officers are sometimes known to succumb 
to the temptation to extract confessions from suspects through 
physical violence or threats of violence rather than engaging in 
the painstaking task of thoroughly investigating the case. This is 
why the law provides safeguards against compelling an accused 
to make admissions and confessions that can be used against 
him in a trial.” 

There is something inherently uncomfortable about a criminal 
investigation which is almost solely focused upon securing a 
confession. The level of discomfort increases where there is 
evidence of behaviour or tactics being demonstrated by the 
investigators which ignore the constitutional rights of a suspect 
in order to secure a confession. Can it be said that such an 
investigation lays an acceptable foundation for the fair trial 
to which an accused person is entitled? It must be obvious 
that it cannot. Constitutional fairness in the creation of the 
foundation for criminal proceedings is every bit as important as 
constitutional fairness within the trial itself. 

The generally accepted approach to the determination of 
what constitutes a fair trial was explained eloquently by Kriegler 
J in Key v Attorney-General, Cape Provincial Division and Another.6 
The explanation was endorsed by Howie JA in S v Khan7 in the 
following terms:
 “In any democratic criminal justice system there is a tension 

between, on the one hand, the public interest in bringing 
criminals to book and, on the other, the equally great public 
interest in ensuring that justice is manifestly done to all, even 
those suspected of conduct which would put them beyond 
the pale. To be sure, a prominent feature of that tension is the 
universal and unceasing endeavour by international human 
rights bodies, enlightened legislatures and courts to prevent 
or curtail excessive zeal by State agencies in the prevention, 
investigation or prosecution of crime. But none of that means 
sympathy for crime and its perpetrators. Nor does it mean 
a predilection for technical niceties and ingenious legal 
stratagems. What the Constitution demands is that the accused 
be given a fair trial. Ultimately, as was held in Ferreira v Levin8 
fairness is an issue which has to be decided upon the facts of 
each case, and the trial judge is the person best placed to take 
that decision. At times fairness might require that evidence 
unconstitutionally obtained be excluded. But there will also be 
times when fairness will require that evidence albeit obtained 
unconstitutionally, nevertheless be admitted.”

It is plain that as one of the tools available to a court evaluating 
evidence pertaining to the admissibility of a confession, the 
provisions of subsection 35(5) provide for the exclusion of 
evidence in the exercise of a judicial discretion. It has been held9 
that if one were dealing with an ordinary statute it would be 
reasonable to assume that the legislature intended the exclusion 
of evidence to be confined to instances where there was a 
causal connection between the violation of a right and the self-
incriminating acts. However, the Constitution being no ordinary 
statute, it may be assumed that on a purposive interpretation, 
the violence contemplated in the phrase “[e]vidence obtained 
in a manner that violates any right in the Bill of Rights” 
encompasses all acts performed by a detainee subsequent 
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to a violation of his or her rights in the course of pre-trial 
investigations, even in the absence of a direct causal connection 
between the violation and the subsequent self-incriminating acts 
by the suspect. The question of prejudice to the accused person 
is inseparable from the question of fairness in that a trial cannot 
be completely fair where the accused person is in any way 
prejudiced. Conversely, a trial can hardly be unfair where there 
is no prejudice.

In the exercise of the discretion to exclude evidence that has 
been obtained unconstitutionally, one of the factors which fall 
to be considered by the court is the expectations and interests 
of society. Consequently, there exists a tension in the evaluation 
whether the admission of evidence unconstitutionally obtained 
would otherwise be detrimental to the administration of justice. 
On the one hand, the court is enjoined to uphold the provisions 
of the Bill of Rights in the Constitution in ensuring that an 
accused person receives a fair trial, but it may, on the other 
hand, in so doing be in danger of creating a situation where 
members of the public perceive the criminal justice system 
as being a system which allows a rapist or a murderer to go 
free on account of a blunder on the part of a member of the 
State’s agencies employed in the prevention, investigation or 
prosecution of crime. Of the management of this tension, and 
at the dawn of the era of constitutional democracy in South 
Africa, Erasmus J offered the following helpful comment in S v 
Nombewu:10

 “The court should in fact endeavour to educate the public to 
accept that a fair trial means a constitutional trial, and vice versa. 
Pronouncements on human rights by the courts and academics 
obviously add body to the jurisprudence which surrounds 
the Constitution. But abstract statements of law very often 
mean different things to different people, and very little to the 
bereaved and the aggrieved who see factually guilty accused go 
free in consequence of some infringement of his constitutional 
rights by officials enforcing the law. It is therefore the duty of 
the courts in their everyday activity to carry the message to the 
public that the Constitution is not a set of high-minded values 

designed to protect criminals from their just deserts; but is 
in fact a shield which protects all citizens from official abuse. 
They must understand that for the courts to tolerate invasion 
of the rights of even the most heinous criminal would diminish 
their constitutional rights. In other words, the courts should 
not merely have regard to public opinion, but should mould 
people’s thinking to accept constitutional norms using plain 
language understandable to the common man.”

The reality is that criminal proceedings are conducted in the 
context of an open society, where public access to the courts 
is not denied. At an anecdotal level, what happens in criminal 
proceedings is well known to many members of the public. 
Since the advent of the constitutional era there is an increasing 
awareness of the specific rights set out in the Bill of Rights. 
This awareness is not confined to law abiding South Africans. 
It extends to those members of society who are intent on 
becoming involved in criminal activity, and particularly to 
those who spend what often turn out to be lengthy periods of 
time in correctional centres as awaiting trial prisoners. Rightly 
or wrongly, that there are frequent occurrences of either 
assaults by members of the SAPS, or abuse of their power, 
or undue influence being exerted by some of their members 
during the process of criminal investigation, is a perception 
which has not been dispelled during the short life of our 
constitutional democracy. On the contrary, that perception 
is now firmly established. There is increasing dissatisfaction 
amongst members of society about the perceptible decline 
in the quality and levels of success in criminal investigations 
undertaken by the SAPS. The invariable approach of members 
of the SAPS in the investigation of serious offences is to make 
use only of commissioned officers to take confessions from 
suspects. There is also now a well-entrenched culture amongst 
awaiting trial prisoners which promotes a routine constitutional 
challenge whenever an accused person is confronted in criminal 
proceedings by a confession which he or she made as a suspect. 
How can an improvement in the overall situation be achieved?

“There is something inherently 
uncomfortable about a criminal 
investigation which is almost solely 
focused upon securing a confession. 
The level of discomfort increases where 
there is evidence of behaviour or tactics 
being demonstrated by the investigators 
which ignore the constitutional rights of a 
suspect in order to secure a confession.”

Confessions and a fair trial
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The alternative route of taking a suspect to a magistrate in 
order to record a confession has much to recommend itself. The 
following was stated in S v Gqoki and Others:11

 “For these reasons the accused are entitled to be discharged at the 
close of the State case.

This case presents another example of one where the State 
case is almost entirely predicated upon confessions made by 
the accused. There is nothing in principle to be stated against 
a prosecution proceeding in such circumstances, however, 
ultimately a number of fundamental flaws in the manner in 
which the police handled their investigations into this matter 
placed success in its prosecution even beyond the undoubted skill 
of [the prosecutor].

Serious issues emerged which call for comment. It is in the 
interests of justice that inroads are made into the rising levels 
of serious crime in this country. Much time is devoted to the 
preparation of an annual report by the Minister of Police in which 
comparative statistics are set out. This is done in an attempt to 
address the public demand for a lowering in the levels of crime by 
the activities of the police. This expectation is matched only by the 
public expectation that there should be an increase in the number 
of convictions flowing from an increase in the rate of success 
shown by the competent performance by public prosecutors of 
the duties allocated to them.

Experience of courts with the investigation of serious crimes 
by police officials demonstrates increasingly a preference to take 
a suspect before a commissioned officer to obtain a confession 
rather than to take a suspect before a magistrate. Amongst others, 
this court has expressed reasons why it is preferable to take a 
suspect before a magistrate. In S v Ntantiso and 2 Others12 the 
following was stated:

‘Be that as it may, a consideration of the submission on the 
point provides an opportunity to revisit an expression of the 
view that it is more desirable that an accused person be taken 
to a magistrate for the purposes of making a statement with 
a view to it being submitted as a confession in terms of the 

provisions of section 217 of the Criminal Procedure Act 51 of 
1977, than that an accused person be taken to a police officer 
for the same purpose. The requirements for admissibility 
in section 217 of the Criminal Procedure Act 51 of 1977 are 
aimed at ensuring fairness. The rationale for the exclusion 
of a confession under that section is threefold, namely: the 
potential unreliability of a confession; privilege against self-
incrimination; and the importance of proper behaviour by the 
police towards those in custody.13 The vital role to be played 
by a magistrate in this regard has been stressed for many 
years. Van den Heever JA stated:14 

‘The very object of bringing an accused person before a 
magistrate is to safeguard him against duress or undue 
influence in making a statement which may be used 
as evidence against him. As Innes CJ pointed out in 
Barlin’s case15 (at page 465) even the authority and the 
ascendency of a policeman – his ius reverentiale – may 
conceivably affect the exercise of free will unduly in 
certain circumstances.’

None of the wisdom evident in the principle stated by van 
den Heever JA has diminished with the passage of time. 
Indeed, in the era of a constitutional democracy in our 
country it is even more desirable that, for the purposes 
of making a confession which may be used as evidence 
against him or her, an accused person should preferably be 
brought before a magistrate in whose judicial independence 
members of the public should be confident, rather than 
before a peace officer, who is a member of the same agency 
of the State as the investigating officer of the team whose 
business is the pre-trial investigation of the accused person’s 
potential involvement in any case under investigation. 
This would avoid the undesirable impediment in ensuring 
that a confession has been made freely and voluntarily and 
without undue influence which may otherwise be imputed 
if an accused person is brought before a peace officer who 
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may be connected with the investigation team or may be 
perceived by the accused to be so connected. No new duress 
is imputed by the identity of the person as a magistrate and a 
constitutional climate is created in which an accused person 
feels free to speak of any undue influence, or worse, which 
he or she may have experienced at the hands of the police. 
Ultimately this is an approach which would enable more than 
hinder the attainment of that constitutional goal – a fair trial.’

It is clear from the evidence in the present matter that 
the investigation team sometimes elected to make use of 
commissioned officers who were either part of the investigation 
team or part of the personnel at the same police station when 
seeking the recordal of a confession or a pointing out. At best 
the investigating team were at liberty to approach specific 
commissioned police officers with whom they may or may not 
have had an historic relationship of favourable co-operation. At 
worst they were free to turn to in-house commissioned officers 
to be of assistance in their moment of need. If this is the blueprint 
of the plan for an investigation leading to the obtaining of a 
confession it is characterised immediately by a possibility of 
“in-house co-operation” being relied upon, where necessary, to 
overlook professional transgressions of fellow members of the 
police force, ignoring signs of what otherwise might emerge 
as reasons to find that the statement does not comply with 
the provisions of section 217 of the CPA. Armed with such a 
blueprint an investigating team is more likely to succumb to the 
temptation of abusing its power and authority over a suspect 
under investigation than it would otherwise be if it knew that any 
confession produced by the investigation would only be recorded 
by a magistrate.

All too frequently commissioned officers who record 
confessions do not use the services of an interpreter. That he or 
she and the suspect both speak the same language, in this case 
isiXhosa, is not the only consideration. The questions on the 
proforma are set out in English, so too are the answers recorded 

as having been made by the suspect. The statement itself is 
recorded in English. What is never known is the competence 
in English of any particular commissioned officer. He or she is 
not a sworn interpreter. In court proceedings they most often 
give evidence making use of the services of an interpreter. The 
reliability and accuracy of the statement is frequently called into 
question. It is frequently asserted that the statement was not 
recorded correctly and was not read back to the suspect, whether 
in English or in the language of its origin. Many of the routine 
vagaries surrounding the accuracy of the record of proceedings 
pertaining to the obtaining of a confession, and the level of 
compliance with the requirements of the Constitution by those 
taking the statement could be overcome by having the additional 
input of a sworn interpreter during the process. The interpreters 
form an integral part of the Magistrate’s Court facilities. They 
are almost invariably used by magistrates when a confession is 
recorded. The comments made in Ntantiso can be added to by the 
observation that the use of an interpreter would also be of great 
assistance in the attainment of the constitutional goal of a fair trial.

The evidence discloses that the very nature and quality of the 
investigation in this matter would probably have been materially 
affected for the better if the investigation team had only one 
option when it came to recording a confession, namely that of 
taking the accused before a magistrate.

It is a reality of our times that members of the public are 
more trusting of members of the judiciary than they are of 
members of the SAPS. The emergence of cases such as the 
present, in which police brutality is revealed, goes a long way 
towards the deterioration of the reputation of the SAPS in the 
eyes of members of the public. One of the direct effects that the 
deterioration of this reputation has is afforded by the example of 
an explanation given by many an accused person appearing in 
our courts who states that no mention of an assault was made to 
a commissioned police officer because he or she was just another 
member of the same force at whose hands the accused had 
suffered. Yet all of this could be avoided, from the poor level of 
integrity demonstrated in some investigations to the failure of the 
prosecution to secure the admission into evidence of a confession, 
if police investigators were obliged to use magistrates for the 
recordal of confessions.

The time may well have arrived for the legislature to give 
serious consideration to the amendment of the CPA to remove the 
possibility that a confession might be recorded by a commissioned 
officer of the same force which is charged with investigation 
duties. This would go a long way to ensure that the quality of the 
investigative work shows the improvement which is necessary 
to ensure an improvement in the rate of successful prosecutions 
for serious crimes in this country. I have little doubt that if 
members of the SAPS were aware that at some point during 
their investigation there may well be a magisterial scrutiny of the 
background leading to the recordal of a confession there would 
be a resistance on the part of the investigation team to resort to 
the improper use of police force or violence.”

No apology is made for the length of the quotation drawn from 
the Gqoki case. In it is expressed a full summary of the malady 
that is the ongoing prejudice caused to accused persons by 
the preference of members of the SAPS to look to their own 
commissioned officers for the recording of confessions. In it, too, 
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is expressed a full summary of the remedy for that malady and 
the benefits which would accrue from its prescription. 

A large body of jurisprudence has been created by the 
delivery over the years of a large number of judgments which 
deal with both the manner in which members of the SAPS 
ought to conduct themselves in seeking the recording of 
confessions and the role that a court must play in ensuring 
that accused persons who have made confessions receive a fair 
trial. Sadly, this has not produced palpably better performance 
by members of the SAPS. It must now be recognised that 
members of the public, including those who become suspects, 
perceive all members of the SAPS to be intrinsically involved 
in the investigation of crime and unlikely to respond positively 
to complaints about assaults by fellow members, or undue 
influence in the obtaining of confessions. It is impossible to 
expect that the SAPS itself would be able to take sufficiently 
effective steps to change this perception. Therefore it is 
necessary for something to be done by the legislature that would 
reduce the detrimental effect that both this perception, and the 
reality that fuels it, are having on the administration of justice. 

The role of a magistrate who records in writing a confession 
made by a suspect must be to ensure that such suspect speaks 
freely and voluntarily and within a climate of constitutional 
fairness which in no way operates to the prejudice of the 
suspect. In recording a confession the magistrate must be 
mindful of the provisions of section 217 of the CPA and must 
ensure that a confession is only recorded in writing if indeed 
it is made freely and voluntarily, with full cognisance of the 
implications that may flow from the abandonment by the 
suspect of the right to avoid self-incrimination and where it is 
clear that there has been due observation of all the suspect’s 
constitutional rights. The magistrate’s endorsement at the 
foot of a confession recorded by him or her in writing should 
indicate to the trial court that the magistrate has performed 
his or her role with due and serious attention to the need to 
ensure both the preservation and creation of a healthy climate 
of constitutionality, where every effort is made to prevent the 
abuse or neglect of the constitutional rights of a suspect. It is 

not the task of a magistrate simply to obtain a statement from a 
suspect for the purposes of assisting in the investigation of an 
offence in which it may be alleged that such suspect may have 
been involved. Accordingly, in addressing the requirement of 
ensuring that a confession is made freely and voluntarily, the 
role of a magistrate, who is an independent judicial officer 
and removed from the agency of the State charged with the 
investigation of crime, places him or her in a position superior 
to that of a commissioned officer in the SAPS, who inextricably 
forms part of that agency.  

The simple amendment to the CPA proposed in the Gqoki 
case would make a meaningful contribution, now long overdue, 
towards restoring a higher standard of ethics within the 
SAPS in the investigation of serious crime. The amendment 
would restore the appropriate level of constitutional fairness 
to the recording in writing of confessions made by suspects. 
Both restorations would contribute significantly towards the 
fulfilment of the constitutional duty of a trial court to ensure 
that even where consideration must be given to the admissibility 
in evidence of a confession made by an accused person, such a 
trial invariably can be described as a fair trial. A

Notes
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2 Act 51 of 1977
3 Act 16 of 1963
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LAW
MATTERS
By Franny Rabkin

It is Friday today and I’m late with my Advocate column. This 
is because instead of writing, I spent one week – probably 

like a lot of you – glued to my computer watching the Judicial 
Service Commission (JSC) interview our next chief justice. Then, 
I spent another week paralysed, taking it all in; and reading the 
seemingly countless outraged press releases, journalistic hot 
takes and op-ed rants.

As I write, the president has not yet appointed a chief justice 
out of his four nominees, Constitutional Court Justice Mbuyiseli 
Madlanga, Supreme Court of Appeal President Mandisa Maya, 
Gauteng Judge President Dunstan Mlambo and Deputy Chief 
Justice Raymond Zondo. But he has consulted the leaders of 
political parties in Parliament. And the JSC said on Saturday that 
it had recommended Maya for the post. 

As I write, the Helen Suzman Foundation and other legal 
organisations are mulling whether to bring a legal challenge to 
the interviews and all hell has broken loose in the advocates’ 
profession over the questionable conduct of one of its own, Dali 
Mpofu SC. 

Mpofu and EFF leader Julius Malema have dominated 
the headlines in this round of interviews. Last time there was 
outrage over the JSC, it was Malema and Chief Justice Mogoeng 
Mogoeng. If we are honest, although some valiant efforts 
were made at points, none of the JSC commissioners covered 
themselves in glory. For example, I still can’t get over the fact 
that when Mpofu made that inappropriate joke about spending 
the night with Maya P (it was an all-night study session, haw 
haw), not a single commissioner called him to order. 

It is impossible to predict what will happen by the time this 
magazine is printed and in your pigeonholes. So I offer here 
some longer-term reflections based on 14 years of attending and 
reporting on JSC interviews as a journalist.

THE GOOD NEWS
By the time this is published, chances are we will have a 
new chief justice. The good news is that while it may be a 
political headache for the president, with his warring factions, 
to choose between the four, for the judiciary and the legal 
profession, and the country, this is a nice problem to have. Any 
of these candidates would be absolutely A-ok with me. Each 
of them is independent, has integrity, is experienced and is a 
good lawyer.

While other sectors struggle to find leaders, our judiciary 
managed to produce four excellent jurists, all up to the task. 
Something is working and working well. 

I have seen the JSC work well, it is possible. The idea is that 
all the various stakeholders in our justice system bring their 
unique experiences, perspectives and different ideological 
backgrounds; and come together to, in good faith, seek the best 
judges for the country. 

POLITICIANS ON THE JSC 
In the aftermath of the shambolic chief justice interviews, there 
has been a widely expressed view that the composition of the 
JSC is wrong and that there should be fewer politicians on the 
JSC, or none at all. I disagree. 

It may be that a tweak to the numbers would produce a 
more optimal body, but it does not warrant an amendment 
to the Constitution and it will not be a panacea. In most 
democracies, judges are chosen by panels and most of those 
panels involve politicians in one way or another – either the 
executive, or the legislature, or both or representatives of either 
or both.

I think it is in keeping with the system of checks and 
balances in our Constitution that our democratically elected 
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The Judicial Service Commission – some reflectionslaw matters

representatives play a role when it comes to the judiciary. 
Their role is limited to appointment (by participating in a 
multi-stakeholder forum) and to impeachment – on strictly 
limited grounds, and even then, only after the JSC has found 
one of those grounds to exist. 

Considering that our unelected and appointed-for-life 
judges can strike down legislation and set aside basically 
any executive action, this is appropriate. It in fact bolsters 
judicial independence that, though these powerful judges are 
unelected, elected representatives helped to choose them.

Further, in my experience politicians have sometimes 
played a positive role on the JSC. As Mlambo JP said in his 
interview, lawyers can be a gossipy and back-stabby bunch. 
They can also be elitist and ideologically similarly inclined. I 
have seen how petty professional politics has played out in the 
JSC in an odious way. The politicians can, and have, diluted 
the sometimes naval-gazing world of the legal profession. 

My sense is that what is really upsetting people is not 
that there are politicians on the JSC, but what some of these 
politicians say and do. But if our politicians are behaving 
appallingly, that is not a function of the composition of the JSC. 
Instead, it says something about the state of our politics and 
the kind of politicians we elect. 

For myself, I’m not a fan of Malema but I don’t have a 
problem with him being on the JSC. When the EFF’s Naledi 
Chirwa said about the JSC on Twitter “sizongena ngevosho”,1 
I thought this was an apt description of Malema’s role. 
This is what his voters want and expect from him. Where 
there are politicians and TV cameras, there will be some 
grandstanding. It is the price we pay for a transparent, robust 
and participatory interview process. 

This is subject to a caveat: There must be limits. I agree 
with the call for written rules of conduct for JSC interviews. 
These will help everyone, most notably the chair, and ensure 
consistency in the interviews.

What I do have a problem with is Mpofu doing the vosho 
with Malema. Mpofu is not there as a politican. He is there 
to represent advocates, more specifically the transformation 
interests of the advocates’ profession. 

There may be times when the ideological position of 
the EFF and the transformation interests of the advocates’ 
profession are aligned and so questions may dovetail. That’s 
ok. But what I saw was the two apparently acting in concert. 
This is problematic.

Indeed my experience overall is that the JSC works 
best – well, actually – when everyone sticks to their job. It 
works badly when people do other people’s jobs. One of 
the low periods in the JSC’s history for me was when two 
commissioners, who were appointed as MPs – Ngwako 
Ramatlhodi and Fatima Chohan – were then appointed to 
cabinet, but they stayed on the JSC as MPs. 

It was not necessarily that they were acting in bad faith, 
but as they got into their work as ministers, their concerns and 
preoccupations changed; and it distorted the work of the JSC. 

For example, Chohan asked Jody Kollapen – then a 
candidate for the high court – why, as an acting judge, he had 
so often found against the government. MPs are supposed to 
hold government to account. It was a question that should not 
have come from one of the MPs on the JSC. 

Kollapen did not get appointed in that round and he 
should have been. It was a delay that had a knock-on effect 
that lasted – even in his latest ConCourt interview he was 
asked why he should be appointed when he would not serve a 
full term. 

Most importantly, the chair must do his or her job. Other 
low points in the history of the JSC have been when former 
Chief Justice Mogoeng Mogoeng seemed to use his platform 
as chair to pursue agendas other than finding the best judicial 
candidates – to rail against the media or to get whatever things 
off his chest he had been holding back on. 

This time around chairperson Xola Petse, the SCA deputy 
president, may not have been pursuing any irrevelent or 
improper agenda, but he was ineffectual – he did not control 
the proceedings. He should have put a stop to the outrageous 
line of questioning to Mlambo JP about unfounded sexual 
harassment rumours immediately. Written rules will help with 
this.

The Judicial Service Commission – some reflections
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THE ROLE OF ADVOCATES
Advocates only get two spots on the JSC but their role is very 
important. Advocates are in and out of South Africa’s courts 
every day and are well placed to test the knowledge and 
experience of candidates. Their cross-examination skill puts 
them in an optimal position to ask the right questions in the 
right way. More ephemeral, but equally important in my view, 
is the culture of independence instilled at the Bar, which infuses 
into the judiciary – through advocates getting appointed as 
judges but also influencing who gets appointed.

Advocates do, and should, punch above their numeric 
weight on the JSC. But a disquieting thing I have observed 
– and it seems to have got worse over the years – is the 
lack of alignment and solidarity between the two advocate 
representatives. This says something about the profession and 
its seeming inability to deal with racism, transformation and to 
transcend its own divisions. 

The uneasy stability achieved by co-governance has been 
disturbed by the Legal Practice Act. New bars have been formed, 
groups have left the GCB and it may be only a matter of time 
before the GCB stops automatically being the body that supplies 
advocates to the JSC. In that context, it is, now more than ever, 
important for advocates to find each other and unite on issues 
of common interest. You don’t have to agree on everything, 
but find me an advocate who doesn’t want to appear before a 
competent, sensible judge, in courts that work.

 Of course this is a gross generalisation, but something I 
have noticed about advocates: when their robes are on, they are 
excellent at fighting with each other. With robes on, they can 
have a great go at each other, and then shake hands at the end, 
and move on. They are not fighting their own battle after all – 
good cover for any particularly cutting or nasty remark. And 
there are rules setting the boundaries for what’s ok. 

Take the robes off and all that disappears. They struggle 
to confront one another and engage frankly, robustly and 
constructively – face to face. This is a bad culture for addressing 
painful and sensitive issues. 

So cracks are papered over. But one good vosho at the JSC 
can bust the cracks wide open. 

SEXUAL HARASSMENT
A big gaping crack is sexual harassment. According to the latest 
research I could find, the 2019 International Bar Association 
Report, 43% of South African survey respondents (advocates 
and attorneys) said they had been sexually harassed. 

I join with everyone who condemns the unfair treatment 
of Mlambo JP. But what really angered me about the episode is 
something that has been missed in the bigger debate. 

Given the high prevalence of sexual harassment in the 
profession, it is not beyond the realm of possibility that it should 
prevail in the judiciary. And given how career-limiting it is to 
raise these issues, it is also not beyond the realm of possibility 
that where candidates come before the JSC who are harassers, 
the women they have harassed will decide not to put it in front 
of the commission. 

Let us say, only for arguments sake, there was some factual 
basis for the vague unsubstantiated “rumours” brought forward 
about Mlambo JP. The way that the rumours were raised, for the 
first time in the JSC, with no evidence, with no forewarning, did 
nothing more than to close the issue down completely. If there 
were possible real victims out there, they have been silenced.

If, as Mpofu claimed, these rumours had indeed been flying 
around ahead of the interview, the organisation that Mpofu 
represents on the JSC could have created a safe mechanism for 
incidents to be reported. Advocates For Transformation could 
have collected the evidence, if any, and investigated it and then 
made submissions the JSC ahead of time, protecting the names 
of the women involved, and taking the heat for them during the 
interview. That’s what people really committed to dealing with 
the scourge of sexual harassment would have done. 

What we saw had nothing to do with fighting for women 
and everything to do with cheap politicking. And it took the 
fight against sexual misconduct back several steps. A

Notes
1 The vosho is a popular culture dance-move, only to be undertaken by the very 

young or extremely physically fit – as this author learnt to her humiliation some 
years ago. There is also an EFF song sizongena ngeVosho and a hashtag. 
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Flyon the wall …

Fly was contemplating futility in 
human endeavour. Our daily little 

struggles. Our tragicomic Sisyphean 
efforts that appear oblivious to the 
inevitable. Our doing what must be 
done whether it will make a difference 
or not. This was all vividly kindled by 
considering the terrible decision facing 
President Zelensky of the Ukraine, 
once he was confronted with the 
reality of an invasion of his country by 
an overwhelmingly superior force, in 
circumstances where resistance would 
appear realistically to presage only much 
greater death and destruction to his own 
people than surrender.

What does one do in such 
circumstances? Does one fling one’s 
whole nation into the brave, but bloody, 
romantic canvass that enveloped the 
leader of thirteen Ukrainian guards 
in charge of a silly little island, who 
responded to the grim threats by a 
Russian warship to surrender or face 
destruction with an expletive-laden 
last refrain that will no doubt inspire 
generations to come? Does one instead, 
anxious to avoid being responsible 
for adding many more gallons to the 
bloodbath by one’s own decisions, allow 
the scarcely thinkable and horribly 
audacious brutality unleashed on one’s 
sovereign nation simply to thrive, 
undeterred, unmolested and emboldened, 
perhaps to give ideas to others similarly 
situated to try their own variations on this 
theme?

Fly cannot answer these questions. By 
the time this is read, we will know much 
more about how they were answered by 

those involved. Whether “the West” at 
least acted SWIFTLY and resolutely on the 
economic front, as acting on the bloody 
front remains an obvious impossibility for 
it in this day and age. Whether there were 
signs of more to come, or unpalatable 
concessions wrung to avoid more to 
come. Whether our president became 
even more obsequious to the aggressor 
than when his office expressed official 
dissatisfaction with what was viewed as 
an overly Russian-unfriendly request by 
our foreign department, unadorned by 
any danger of condemnation, that Russia 
please withdraw from the Ukraine.

These things will be known to a 
greater degree when this is read than 
now.

What won’t change are these 
perennial questions – what does one 
do when one cannot make something 
terrible better, cannot stop someone from 
committing an atrocious evil? It’s not 
quite the same as the resolve to do good 
in the particular even if one cannot alter 
the bad in the general. A decision to be 
generous or kind cannot appreciably 
change the world into a more generous 
or a kinder place. Being honest doesn’t 
really make others honest. Yet, we live, we 
act, and we believe that certain things are 
the right things to do, and want them to 
be done, and so we hope we can do them 
more often than not, whatever difference 
they actually make. Because in the one act 
we are responsible for, we can and must 
choose the better outcome.

But where doing what seems to insist 
on being the right thing adds so much 
more suffering than allowing the wrong 

to happen? One carries a degree of moral 
responsibility for not stopping a terrible 
state of affairs one has the power to stop, 
especially when that state is brought 
about by others. But is one really morally 
responsible for not resisting, in certain 
futility and at great cost to oneself, and 
also to others with little choice in the 
matter, some evil being wrought that 
one has no prospect of upsetting in any 
meaningful way?

The answer becomes easier if one 
believes that resistance does, or at least 
can, alter the ultimate outcome in some or 
other significant way for the better – buys 
time for the possibility of better outcomes, 
deters excess and further overreach, 
and so on. One can very often find such 
justifications, and they sometimes end 
up possessing surprising validity. Many 
will remind us that history thanks those 
who did not quite buy the inevitability 
of some or other evil endeavour, and 
how important it is to remember this 
when the new apparently inevitably 
successful evil endeavour comes along. 
But this just means the inevitable is not 
always necessarily as inevitable as it 
seems. The real difficulty comes when the 
inevitability is so overwhelming that clear 
and honest thinking cannot deny it.

Is this the case for Zelensky and his 
people? It certainly looks like it. But Fly 
cannot swear to it. He doesn’t, as we 
lawyers say, have all the facts. And so he 
cannot condemn a decision to try, even 
if that decision is known to entail certain 
horrors. He can only be thankful the 
decision and the horrors are not his to 
make or to rue. A
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