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describe litigation as “legalised warfare in the courtroom”.

It was offered as a metaphor, and one I immediately
recognised. The language of armed conflict or war (strategy,
territory, engagement, and restraint), familiar to me, provided
a precise and intelligible way of understanding what advocacy
entailed and the role an advocate was required to fulfil.

The metaphor was compelling: step into your robes, enter
the courtroom, and fight (forcefully, fearlessly, but lawfully)
on behalf of your client. Like any war, litigation has rules of
engagement.

In armed conflicts, rules of engagement are issued by
competent authorities. Rules of engagement delineate the
circumstances and limitations within which force may be used
to achieve legitimate objectives. They appear in doctrines,
operational orders, deployment directives, and standing
instructions. Whatever their form, they authorise and constrain
conduct: the use of force, the positioning of forces, and the
employment of specific capabilities. In some jurisdictions, rules of
engagement are guidance; in others, they carry the force of lawful
command.! Their purpose is not to assign missions or tactical
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tasks, which is done through operational orders, but to define
the boundaries of permissible conduct.

The parallel with litigation is striking. In court, we too
operate under carefully delineated rules of engagement. We
are bound by ethical rules, codes of conduct, rules of court,
practice directives, and professional standards issued by the
Legal Practice Council, the General Council of the Bar, and our
respective bars. We are governed by written and unwritten
norms: how to address the court, how to conduct oneself
towards opponents, what may be said, how it may be said and
(just as importantly) what may not. There are rules about dress.
Rules about tone. Rules about respect. Rules about restraint.

Judges guide us. Heads of court guide us. Bar councils guide
us. These rules do not tell us what arguments to make or how
to run our cases tactically. That is left to professional judgement
and forensic skill. They do, however, define the battlefield and
the limits within which the battle may lawfully be fought.

Our weapons are logic, precedent, principle and persuasion.
The creative and disciplined use of language and law. The
lawful deployment of argument within a defined territory — the
courtroom.
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Honoré Daumier, La Plaidoirie (1840s).

And when we leave that courtroom, the battle ends. An
armistice enters into force. Like fighters who shake hands after a

bout, we leave it in the ring. We remain colleagues. The conflict
does not follow us into the street, our homes, or our private lives.
Or so we believed.

What we are witnessing today is something fundamentally
different. We have moved beyond the rules of engagement as we
have always understood them to be. Beyond “legalised warfare
in the courtroom”. Beyond the recognised territory of conflict.
Advocates are no longer only engaged in legal battles before
judges; they are being emotionally and physically targeted
outside court.? The same is increasingly true for members of
the judiciary.® They are threatened, publicly vilified, ridiculed,
intimidated, assaulted and in the most extreme of cases they are
shot at — assassinated.

This is not metaphorical violence. It is real. It is deeply
traumatising. It is lethal.

Fear is sparked not only by bullets and bombs, but also by
disinformation and the persistent erosion of personal safety,
professional dignity and public trust.

Groups and individuals weaponise violence to intimidate and
silence those who oppose their interests. These acts are calculated.
Their purpose is not merely personal retaliation; it is institutional
intimidation. It is intended to force officers of the court, including
advocates and members of the judiciary, to abandon their duties.
It seeks to hollow out the administration of justice through fear;
and to demean, discredit and delegitimise judicial officers so that
their authority is questioned and their independence weakened.

Such conduct undermines the administration of justice and the
rule of law itself. It strikes at the rule of law and, ultimately, at our
constitutional dispensation. When advocates and members of the
judiciary cannot discharge their professional obligations without
fear of reprisal, access to justice is bound to become illusory. This is
an attack on the front lines. And yes, we are on the front lines.

Advocates may be the combatants in the arena, but judges
are not mere spectators. They are referees. They do not step into
the ring, yet they carry the responsibility of enforcing the rules,
maintaining order, and delivering outcomes that may profoundly
affect powerful interests. Their impartiality and restraint do not
shield them from risk.

As legal practitioners, we are trained to be strategic. Like
combatants, we are taught to identify strengths and weaknesses,
both our own and those of our opponents, and to act accordingly.
We are taught to advance arguments, exploit vulnerabilities in
reasoning, and press advantages where the law permits. But
always within a confined and lawful space. The courtroom. The
papers filed. The record.

We are never called upon to attack beyond the matter. Beyond
the mandate. Beyond the court. The rules of engagement are clear
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about this. Yet today, these rules are being violated in the most
profound way imaginable.

What we, as legal practitioners, as well as members of the
judiciary, face now includes:

e Vilification;

* Sustained emotional and reputational attacks driven

by disinformation, amplified through social media;

* Physical targeting and assault;

* Threats to life, to loved ones and to personal safety;

e Threats to income and livelihood;

* Assassination attempts; and

¢ Shootings and killings.

None of this was ever part of the bargain.

Advocates accepted the duty to represent clients fearlessly
and to the best of their abilities, always within the confines of
ethical rules and the rule of law. Judges accepted the duty to
adjudicate impartially, independently, and without fear or favour.
We accepted the obligation to uphold the constitutional guarantee
of access to justice. None accepted that their lives, or the lives of
their families, would be placed on the line for doing so. And yet,
many continue. Despite threats. Despite fear. Despite real danger.
Despite the emotional toll.

To those advocates and members of the judiciary who
continue to do what is right, even when it places them and
their loved ones at risk, this profession owes more than quiet
admiration. It owes protection, solidarity and resolve. If violence,
intimidation and vilification are permitted to redraw the rules of
engagement, then the battlefield has already been lost. That is a
war none of us can afford to lose.
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